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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
DONNA COPELAND, CASE NO.C15-585 MJP
Plaintiff, ORDERON DEFENDANT

ALBION’'S MOTION TO DISMISS
V.

ALBION LABORATORIES, INC.et al,

Defendant.

THIS MATTER comes before the Court on Defendant Albion LaboratoriessiInc.’

Motion to Dismisghe First Amended Complaint Pursuant to FRCP 9(b) and 12(b)(6). (Dkt.

29.) Having reviewed the Motion, Plaintiff Donna Copeland’s Response (Dkt. No. 32), Alb
Reply (Dkt. No. 37), and having heard oral argument on November 9, 2015, the Court he
GRANTS the Motion.
Background
According to the First Amended Complaint, Btédf and putative class representative

Donna Copland began taking magnesium as a dietary supplement to treat pain due siiéib
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breasts. (FAC, Dkt. No. 26 at 3.) At first she took magnesium citrate, but theade¢hat the
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absorption rate for magsieim citrate is low.Ifl.) Her sister’s doctor recommended that she
magnesium glycinatand specifically told Plaintiff Designs for Health was a reputable bran
(1d.)

Plaintiff alleges that magnesium glycinate, a “chelated” form of magnesiumyés mo
easily absorbed and “bioavailable” than magnesium oxide and thus more\atractnsumers
but it is also more expensive to manufacture. (Dkt. No. 26 at 8.) Both Designs for Health
Seeking Health sell magnesium supplementgaining Albiors prodict, a blend of both
magnesium glycinate and magnesium oxide. (Dkt. No. 26 at 3—4.) Designs for Heathist
is labeled*Magnesium Glycinate Cheldtand its ingredient list specifies that the magnesiun
“TRAACS® MagnesiuntGlycinateChelateBuffered” (Dkt. No. 26 at 9, 15 TRAACS® is
Albion’s registered trademarKkd( at 15.) There is no mention of magnesium oxitte.at 9.)
Seeking Health’s product is labeled “Optimal Magnesium” and its ingredient Istispehat
the magnesium iSTRAACS® MagnesiunBisglycinateChelateBuffered’ (Dkt. No. 26 at 9,
15.) Other ingredients are also listed, but not magnesium oiddeln(addition to Albion’s
TRAACS® registered trademark, the label also includes an “Albion Medallion,” and the la
notes that botfRAACS® and the medallion are registered trademarks of Albion Laborato
Inc. (1d.)

Relying on the labels, Plaintifflleges that shpurchased Albion’s magnesium
supplements from Designs for Health and from Seeking Health, abandoning satte re-turn
when she learned that the supplements contained magnesium oxide in addition to magns
glycinate. (Dkt. No. 26 at 3—4.) Plaintiff alleges Albion had the right to control therigheded
by its resellers. As evidence to support this contemt®laintiff cites the example of a third re

seller(neitherDesigns for Healtimor Seeking Healthwhich stated in an email to Plaintiff's
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formercounsel in response to a review he posted on Amazon.com and a previous email f
him, “[W]e label all ingredients in striéccordance with the requirents legally set forth by
Albion Nutrition. If we didn’t label our product exactly as Albion dictates, wepy couldn’t
advetise the fact that we use theagredients.” (Dkt. No. 26 at 13; Dkt. No. 1, Ex. C at 49.)
Plaintiff also alleges a representative of theeter wrote in comments to an online review,
“Albion, did review, direct, and approve the current content of our label, with instructions {
label the ingredient in question as TRAACS® Magnesiugti@ate Chelate Buffered. There i
also a contract in place between us which governs all Albion trademarks angtabescti(Dkt.
No. 26 at 13-14.)

Plaintiff has claims against Designs for Health and Seeking Health as well, bl#ithe
relevant to Alloon’s motion are Claim 5 (against Albion only), violation of the Utah Consum
Sales Practices Act (deceptive practices), Utah Codeld 4182); Claim 6 (against Albion
only), violation of the Utah Consumer Sales Practices Act (unconscionablegspgdtltah Cods
8§ 13-11-5(1); Claim 7 (against Albion and both re-sellers), unjust enrichment; and Claim §
(against Albion and both re-sellers), fraud by omission.

Albion now asks the Court to dismiss the claims against it for failure to plead facts
the reaisite specificity as to the fraud claim under Federal Rule of Civil Proc&foyend for
failure to state a claim under Federal Rule of Civil Procedure 12(b)(6).

Discussion
l. Legal Standard
To survive a motion to dismiss, a complaint must state a claim for relief that is plad

on its face. Fed. R. Civ. P. 12(b)(6); Ashcroft v. Iq5&6 U.S. 662, 678 (2009). A claim is

facially plausible “when the plaintiff pleads factual content that allows the tidraw the

reasonable inference that the defendsafiable for the misconduct allegedd.
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Courts follow a two-step approach when deciding whether a complaint survives a
12(b)(6) motion. Igbal556 U.S. at 678—79. First, “a court must accept as true all of the
allegations contained in a complaint” ess$ the allegations are legal conclusidthsSecond, the
Court must decide whether the claim for relief is plaus#decontextspecific taskld. The
Court may consider “documents attached to the complaint, documents incorporateadnces

in the comgaint, or matters of judicial notice” when making its determinatigmted States v.

Ritchie 342 F.3d 903, 908 (9th Cir. 2003).
When evaluating a motion to dismiss, the Court exanfraestbased claim#
accordance with thkeightenegbleadingstandard oFederal Rule o€ivil Procedured(b).

Semegen v. Weidner80 F.2d 727, 731 (9th Cir. 1985). Fraud allegations must be specifig

enough to give the defendant notice of the particular misconduct at issue and mdst'ancl
account of the timeglace, and specific content of the false representations as well as the

identities of the parties to the misrepresentatiolas,'Swartz v. KPMG LLR 476 F.3d 756, 764

(9th Cir.2007)(quotation marks omittedyeealsoVess v. Cibaseigy Corp. USA317 F.3d

1097, 1106 (9th Cir. 2008)Averments of fraud must be accompanied by ‘the who, what, W
where, and how’ of the misconduct chargeddowever,“[m]alice, intent, knowledge, and oth
conditions of a persoa’mind may be alged generally.” Fed. RCiv. P. 9(b).

. Choice of Law

Albion argues Texas, not Utah, law applies to Plaintiff's claims against it ecaus
Plaintiff resides in Texas and “presumably made the decision to purchase thegondinet
while in Texas.” (Dkt. No. 29 at 14-15.) Albionrther invites the Court to dismiss the Utah
statutory claims on the basis that Texas law applies. (Dkt. No. 29 at 16 n.5.) Béuacset
law depends in part on facts not alleged in the pleadings, the Court declines to decidefch

law at this time.
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[l Supplier Status Under the UCSPA

The Utah Consumer Sales Practices Act (“‘UCSP#&&nerally prohibits deceptive or
unconscionable acts or practices by a supplier in connection with a consumer tarisaatlie
v. Morgan 922 P.2d 1, 5-6 (Utah 1996) (internal quotation marks omit®aintiffs’ Claims 5
and 6 allege violations by Albion of the UCSPA through deceptive and unconscionabletcq
respectively. Albion argues the UCSPA does not apply to it because it does notapialify
“supplier” under he statute.

Both of Plaintiff’'s claims apply only to acts by a “supplier,” definedaséller, lessor,
assignor, offeror, broker, or other person who regularly solicits, engage®ifpares
consumer transactions, whether or not he deals directly with the consu@8PAS8 13-11-3
§ 13-11-4; 13-11-5. A “consumer transaction,” meanwhile, is defined in relevant part bere
sale, lease, assignment, award by chance, or other written or oralrtcardifgosition of goods
services, or other property, both tangible and intangible (except secanitiessurance) to, or
apparently to, a person for: (i) primarily personal, family, or household purposes . .SPAK]
13-11-32)(a).

The Utah Consumer Sales Practices Act is based on the Uniform GorSalas

Practices Act. SeBrown v. ConstantinoNo. 2:09CV00357DAK, 2009 WL 3617692, at *2 (D.

Utah Oct. 27, 2009). With respect to the definitions at issue here, the Uniform and Uiaine)
nearly identicalSeeUniform Consumer Sales Practices A&(8) (“‘consumer transaction’
means a sale, lease, assignment, award by chance, or other disposition of agdieats,cd
service, or an intangible [except securities] to an individual for purposeséhairaarily

personal, family, or household”), §3) (“'supplier’ means a seller, lessor, assignor, or other

person who regularly solicits, engages in, or enforces consumer transactionst ahethdée

nduc
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deals directly with the consumgrBecause the phrase “whether or not he deals directly wit
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consumer” in the definition of “supplier” is somewhat ambiguous, the Court considers the
drafters’ Comments on the Uniform Act helpful in interpreting the Utah Act. Timen@nt on
the definition of “supplier” gives a very broad gloss on the term: “In addition to mctouérs,
wholesalers, and dealers, debt collection agencies and advertising at@haigisin this
definition.” Uniform Consumer Practices Act 8 2(5) (Comment).

Albion is correct that some Utah courts have been skeptical of the applicatinen of
definition to parties once removed from the alleged consumer trans&gieiolmes v.

American States Ins. Gd. P.3d 552, 557 (Utah App. 2008)oimesheld that an appelldébat

sold a damaged vehicle at auction to a second company, which sold the vehicle in turn to
appellant, was not a “supplier” with respect to the appelldnRlaintiff is incorrect that only ar
insurer was suegéeDkt. No. 32 at 10): there were two appellees, including the seller at
auction. However, the opinion contains little discussion of the issue and therd exditonal
barriers tosupplier status under the UCSPA definitions: notably, the fact that appellant, wk
owned 50 vehicles and rented them out for movie productions, was evidently not purchas
vehicle for “primarily personal, family, or household purpos&géid. at 554, 557.

The Utah Supreme Court has held that a manufacturer qualified as a supplier undg
UCSPA whereltte manufacturer made allegedly deceptive representations in promotional

materials that were supplied to a consumer via an interme@&igte ex rel. Div. of Consumer

Protection v. GAF Corp760 P.2d 310, 314 (Utah 1988). Plaintiff also points to a fedestaict

the

o

ing the

or the

court case holding that the UCSPA extended to the deceptive conduct—turning back odgmeters

on used vehicles—of defendants that sold the vehicles to independent dealers, which the

them to consumers. Wilkinson v. B & H Aute01 F. Supp. 201, 204-05 (D. Utah 1988).
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While Plaintiff interprets these cases as holding that “supplier” liability cachatiba
Albion merely through the quality guarantees represented by the Albionlimedald TRAACS
trademark (Dkt. No. 32 at 10), Albion correctlgints out that the cases hold that the initial
seller must directly engage in the deceptive representatioa held liable. (Dkt. No. 37 at 4.)
This debate ultimately goes to the question whether Plaintiff has stated Allailisy for the
re-selles’ statements with the requisite particularity, not whether Albion is inherentiggbea
against liability under the UCSPA by virtue of its place in the chain of commerce.

V. Specificity Under Rule 9(b)

Albion next argues that even if Plaintiff can asgdbion’s liability as a supplier, she
fails to do so with the requisite particularity. Rule 9(b) applies to UCSRW<laased on

deceptive conducBeeJackson v. Philip Morris, Inc46 F. Supp. 2d 1217, 1222 (D. Utah 194

Plaintiff also concedes th&ule 9(b) applies to her UCSPA claim alleging unconscionable
conduct. (Dkt. No. 32 at 11.)

Albion argues Plaintiff’s claims lack specificity because while she allggelbion

had the right to contraertainre-sellers’ labeling (raising the possibility that Albion might not

have had the right to control othergelers’ labeling), she fails to allege that Albion itself ma
“any specific representatidn® consumers.§eeDkt. No. 29 at 20.) “In the context of a fraud
suit involving multiple defendds, aplaintiff must, at a minimum, idenifthe role ofeach

defendant in the alleged fraudulent schem@wartz v. KPMG LLR 476 F.3d 756, 765 (9th Ci

2007) (alterations and quotation marks omitt&dintiff is unable to allegspecific facts that
indicate Albion was responsible ftire representation®gtained on Designs for Health and
Seeking Health’s labels. The trademark license agreement with Designs fdr idgaltes

Designs for Health to “agree that, with respect to use of Albion IngredidbiepAatent

)8).
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Numbers and/or Albion Licensed Trademarks the nature and quality of Covered Panduals
labeling, advertising, promotional, and other related materials marked witlbian Patent
Number or Albion Licensed Trademark shall conform to standards set by Albioont&anst
agrees to use the Albion Patent Numbers and Albion Licensed Trademarks only imthado
manner and with appropriate legends as instructed from time to time by Albidt.’N® 1 at
41.) The relevant mar&t issue here is “TRAACS ™”; the Covered ProducM&\GNESIUM
GLYCINATE CHELATE.” (Id. at 44, 46.) But Plaintiff does not allege any facts showing th
Albion in fact promulgated standards or instructions or that such standards or ims$ructi
required @signs for Health to make the allegedly deceptive representations aPissuif
points to no agreement with Seeking Health at all.

Plaintiff's citation tovarious communications with a thipdrty reseller about Albion’s
control over the third party representationis not helpful here. Particularity under Rule 9(b)
distinct from plausibility under Rule 8(b), and it requires the pleader toacite $upportinghe

attribution of third partystatemert to the defendaneeRaab v. Gen. Physics Corg.F.3d

286, 288-89 (4th Cir. 1993). Plaintiff has failed to do so here.

V. Unjust Enrichment

Albion argues Plaintiff has failed to state an unjust enrichment claim under [dexas
(Dkt. No. 29 at 16—23) or Utah law (Dkt. No. 29 at 24). Under either state’s law, Allgoes
thatsince Albion disclosed the fact that the supplements contained magnesium oxide on {
product data sheet it disseminated to its custorRéas)tiff has not plausibly alleged that Albig
was able to retain any unjust benefitiRtié conferred at the retail leve(See Dkt. No. 29 at

23.) The Court agrees that Plaintiff did not directly confer any benefit on Albion,laindfP

at
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has failed to allege specific facts making this attenuated tigkleory of unjust enrichment
plausible.

VI. Fraud By Omission

Albion next argues that Plaintiff's fraud by omission claim fails because Pldiasifnot
adequately alleged a duty to disclose facts about the composition of its supplenraitstiff.
(Dkt. No. 29 at 25.)

Plaintiff allegesAlbion had a duty to disclose where the alleged€e’deisnot
discoverable by reasonable care.” (Dkt. No. 32 at 19.) Thelaadelaintiff cites for this
proposition, however, is specific to the sale of real property and is not relevargédwiviichell
v. Christensen31 P.3d 572, 575 (Utah 2001 A(eller of realty is not obligated to reveal all
that he or she knows about the property involved. Rather [. . .] the duty to communicate or
disclose in a vendorendee transaction exists only where a defect is not discoverable by
reasonable care.”) (quotation marks and citation omitted). Under either TexthdaWw, fraud
by omission or fraudulent concealment requires a plaintiff to demonstrateféne aiet had a

duty to disclose the omitted or concealed informat8eeHoffman v. AmericaHomeKey, Inc.

23 F. Supp. 3d 734, 744 (N.D. Tex. 201=ith v. Frandser94 P.3d 919, 923 (Utah 2004).

In Utah, courts impose a duty to disclose only where there is a fiduciary or spiatiahship

between the partiebirst Sec. Bank of Utah N.A. v. Banberry Dev. Coif86 P.2d 1326, 1330~

32 (Utah 1990). Plaintiff does not allege a fiduciary or special relationshipr f@aie by
omission claim fails under Utah law.

In Texas, auty to disclosean arisen four circumstances: (1) a fiduciary or other
special relationship between the parties; (2) new information makes a deferedaler

representation misleading or untrue; (3) a defendant conveys a false imprggsiakiry a

partial disclosure; and (4) a defendant who voluntarily discloses informationdio&g @
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disclose the whole truth. Labaty v. UWT, Ine- F.Supp.3d---, 2015 WL 4716087, at *9

(W.D. Tex. Aug 7, 2015) (citing Lesikar v. Rappep@3 S.W.3d 282, 298-99 (Tex. App.

2000);_Playboy Enters., Inc. v. Editorial Caballero, S.A. de 202 S.W.3d 250, 260 (Tex.

App. 2006)).This fraud by omission claim is subject to the same heightened pleadidgrgian
as Plaintiffs UCSPA claim, so it suffers from the same defect: failure to fdetslwith
particularity showing that the allegedly false impressions or partial disekave attributable t

Albion. See alsdHoffman v. AmericaHomeKey, Inc23 F. Supp. 3d 734, 746 (N.D. Tex. 201

(holding that a fraud by omission claim fails where the complaint fagpeoify what
informationthe defendanpersonally disclosed or what representatibiesdefendanpersonally
made that would obligate her to mdkether disclosures).
Conclusion
Because Plaintiff has failed to plead with particularity her UCSPA audl fclaims and
has failed to state a claim with respect to her unjust enrichment claim, AlbiotienMo

Dismiss is GRANTED with prejudice.

Theclerk is ordered to provide copies of this order to all counsel.

Datedthis 16thday ofNovember, 2015.

Nl 2

Marsha J. Pechman
Chief United States District Judge

4)
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