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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

MARC LILLY, NOT IN HIS INDIVIDUAL
CAPACITY BUT AS THE
REPRESENTATIVE FOR THE FORMER
SHAREHOLDERS OF VIEOSOFT, INC.,

Plaintiff,
V.
ENVOY, LLC; EMDEON, INC.; EMDEON
BUSINESS SERVICES, LLC; TOM GROON
(named as an indispensable party),

Defendang.

CaseNo. C15-074RSM

ORDER GRANTINGDEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

l. INTRODUCTION

Doc. 99

THIS MATTER comes before the Court on Defendants’ Motion for Summary Judgment

on all remaining claims against therbkt. #79. Defendants arguel) that Plaintiff’'s claim for
breach ofthe implied covenant of good faith and fair dealing fails as a matter obéaause
Plaintiff could have anticipated the actions complainedandl 2) Plaintiff's express breach of

contract claim fails because Deflants had the express right to terminate theeagegat in their

sole discretion and he cannot rely on a frustration defense because he could havéednticipa

what occurred. Id. Plaintiff opposes the motion, asserting that he and the other shareh

have not been paid even the “guaranteed” monies under the contract, and thatetliactual
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guestions as to the nature of the parties’ obligations under the contract whicdgsonmary
judgment. Dkt. 83 (filed under segl For the reasons set forth below, tbeurt nowGRANTS
Defendant’s Motion for Summary Judgment.
. BACKGROUND
Viewing the facts in the light most faxable to the nomoving party— in this case
Plaintiff — the Court sets forth the following factual background to this mat@eeFed. R. Civ.
Proc. 56.

This matter inelves a dispute arising out of a Stock Purchageedment(“SPA”) after

the merger and acquisition afWashington statip corporatiorby a larger national corporation.

Emdeor is a leading provider of revenue and payment cydlenagement and clinica
information exchange solutions. Dkt. #&%. 1at 4 Emdeon has a wetleveloped network of

payes and providers that connect# “virtually all private and government payerdaim-

submitting providers and pharmacfiedd. Vieosoft was a Washington start-up company founded

by four principal shareholder®eter Hoover, Marc LillyJohn Eastman and David Grdiite

“Shareholders”) Dkt. #86,Ex. 2at1 and 6 TheseShareholdertiave substantial prior industry

experience with -@rescription solutions. Dkt. #86, Ex. #2 at At the time of acquisition,

1 In reviewing this motion, the Court utilized the publicdilgd briefs and exhibits, as well as

the unredacteddriefs and exhibits filed under seal. In this Order, the Court cites to thex seal

documents it reviewed, where applicable, and has not included the parallel citalienédacted

version of the same document. However, the Court notes for the public that any citatipn to a

sealed document can be found at the same pages of the public, redacbed wéithe briefs and
exhibits. The Court further notes that in an effort to preserve the confidgntdlithe
information that has been sealed, the Court discsssdsnformation only in general termshe
discussion of such information in that manner is not intended to imply that the Court di
examine the entire record before it.
> Defendant corporations have changed corporate names since the mergeingraf fhis
matter. For ease of reference, the Court will refer to Defendant corporatitetticely under
the former name “Emdeon” unless the discussion of a specific corporation isargces
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Vieosoft had only trade secretand other intellectual propertgs assetsld., Exs. #2 at 6 and #3
at 21. Emdeon acquired Vieosoft “primarily to obtain the talent and business plan ta bext
generation, patiertentric pharmacy hub that will compete successfully ag&usScripts, Inc
and position Emdeon asl@ading provider of ePrescribing, patient history, eligji dynamic
formulary, patientmessagingand related analytics servicesld., Ex. 4 at 6. Emdeon valued
Vieosofts assets approximately$8.8 million (consisting of nemompete agreementsysiness
plan, know-how, and goodwill)ld., Ex. 4 at 7.

Acquisition regotiationswere conducted betweenid-2012 andclosing on February 12,
2014. In July 2013the parties executed an interim Professional Services AgredRSA”)
providing that, for $250,000Vieosoft would “work in good faith with Emdeorowards
finalization of the development andgreement for the Staged Development Plan” |for
development of & nextgeneration pharmacplatform . . 7 Id., Ex. 5at 1213. The PSA
contains an exclusivity provision, preventing Vieosfstim negotiating withother potential
acquirers or investordd. at 6, 8 11.14.

As originally conceived, Emdeon would pay Vieosoft a $1.7 million development fee in
exchange for an option to purchase all Vieosoft stock. Dkt. #86, Exs. &t113:14 and at5.
Vieosoft would use the funds to develop certain softwamnd Emdeon would also build certajn
components. Id., Exs. 6 atl5-25 and 7at 5. In addition, during an t&onth development
window, Vieosoftwould operate independentlyd., Ex. 7 at6. If Emdeon decliad to exercise
its purchase optionthe parties would part ways, without noompetes or other restrictive

covenants. Emdeont®unsel drafted the deal document, Exs. 6at15:11-17 and &t 1.
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In October 2013, Emdeon hdex new CEO, Neil de Crescenzbe restructured the de
with Vieosoft as a straight acquisition with an eatt. Dkt. #86,Ex. 9at97:5-2Q 10Q010-1011,
101: 20-102:5.Emdeons counsetedrafted the deal documentkl., Exs. 10 and @t 34:5-35:22.
Under the new structure, Vieosoft shareholders would receive $2.75 million in u
considerationand a guaranteed additional $5 million as a mimh payment in the ever
Defendants terminated ti®&PA Dkt. #80, Exs. B at 87:88:2 and G. After sevar drafting
revisions, reviewed by counsel for all partig® parties executed ti&PAon February 12, 2014
and Emdeon purchased Vieosoft's stdc8eeDkts. #80, Exs. G, H, | and J and #8&, 11.

As noted above, htough the Vieosoftacquisition, Emdeon planned gprdduct

development initiative tduild a nextgeneration patieatentric pharmacy hub that will compe

successfully againgurescripts” Id., Ex. 2at 1. This initiative consisted of two components|

product that woulgrovide parity to Suresipts ((Cor€’), and advanced functionality that wou
drive adoption andevenue.Id., Ex. 3at25and 29 The parties drafted a dglied Developmen
Plan, setting forth certain Milestone Objectiveshich was incorporated by refrence into the
SPA. Id., Ex. 11at88 1.5 and 1.6.

Shareholders Peter Hoover, Marc Lilly, David Grant, and John Eastman agreed t
for Emdeon (as employees or consultants) to implement the Development Planondigiarc of
the SPA, thg were sufect to fiveyear norcompete agreementsd., Ex. 11 at § 9.4. The neri
competes wera ‘requirement of the negotiatignid., Ex. 9 at 102:13-17 and hey survive

termination of the&SPA. Id., Ex. 11at8 6.3.

® During negotiations, Emdeon specifically rejected proposals by the Shareliotdesvisions
preventing Emdeoifrom taking actions intentionally designed or substantially likely to pre

the ability of the Shareholders to meet the Milestone Objectives, furtheissist below. Dkt

#80, Exs. K and E at 19:18-20:9, 27:2-25 and 49:21-50:4.
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The SPA set forth the administration of bevelopment Plan:

The Executive Vice Presidert Pharmacy Services of Emdeon, shall be
responsible for administration of the Development Plan, includingnbiut
limited to, overseeing the management structured ather personnel
involved with the execution and continued performance oDinelopment
Plan, guiding the strategic direction in the development of products under the
Development Plan, determining the timing aramount of capital
investments to be madey Emdeon, implementingnodifications to the
Development Plan (subject to Section 1.7(d)(Wéreof), determining the
satisfaction of the Milestone Objectives $atth in the Development Plan,

the calculation of Eligible Revenue aMinimum Gross ProfitMargin, the
determination and calculation ahy Additional Consideration payments to

be paid to the Shareholdgrarsuant toSection 1.70f this Agreement, and

the determination andalculation of any RxCentrix Payments to be paid
pursuant to_Section 1.8f this Agreement.lIt is acknowledged and agreed
that (i) Emdeon will have the authority and freedom to operate the Business
and the Company following the date hereof without limitation under this
Agreement, and (ii) Emdeon makes no representations oanti@s with
respect to the results of operations of (A) the Business, (B) the Company or
(C) the Solution, or the generation of Eligible Revenue following the Closing
or with respect to any estimates or projections provided by Emdeon to the
Shareholders or the Shareholders’ Representative with respect to such result
of operations.

Dkt. #86, Ex. 11 at § 1.6.
Emdeon began developing the bulk of Core (eligibility, medication history,

membership roster load) at its F&torth, TX, facility in summer2013. The Development Pla

N

and

provides that Emdeon was responsible for delivering these components, and the deposition

testimony ofexecutiveKevin Mahoney confirms thainderstanding.ld., Exs. 13 at 2 and 9at
53:8-54:19 and 71:2-72:6.Based on theiexpertise withsimilar projects, the Shareholdge

throughthe Development Teamvere to develop the Batdrormulary component dfore. Id.,

Ex.2 at 1. Batch Formulary would allow delivery of a set aifthorized medication lists far

insurers and pharmadyenefit managers to providers. Ex. 1Bhe Shareholders, througine

Development Team, would also develop advanced functiorsdityvare that would: (a) allov
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reattime updating of formulary lists by payors (Advandeormulary); (b) present medicatid
and delivery alternatives at the point of prescrip{idarmulary Optimizer); and (c) allow payo
to message providers and patients during phéscription process (Targeted MessaginDkt.

#86, Ex. 13.

n

-

S

The Development Plan specdieBatch Formulary, Advanced Formulary, Formulary

Optimizer, and Targeted Messag as “Milestone Objectives.The SPA set a completion daik
Decembei31, 2014 for the MilestoneObjectives. Dkt. #86,Exs.11 at§ 1.5(a)and 13 aR. The

Development Plan includea detailed schedulguiding the Team’s timelineDkt. #86, Ex. 13,

In its SEC Form 1K for the year endg December 31, 2014, Emdeon stated that there was a

90% probability that the Milestone Objectives would be compleliggd Ex. 1 at 11.

Upon closing of the SPA, assuming completion of the Milestone Objectives, the former

Vieosoft shareholders had the opportunity for certain-eatrpayments. Dkt. #80, Ex. A at

1.7. The shareholders also had the opportunity to receive future contingent tsvarnng

8

payments. ld. Emdeon couldalsoterminate the SPA if the Shareholders did not complete the

MilestoneObjectives, subject to notice and opportunity to cude, Ex. 11 at § 6.1.In the event
of terminationthe Shareholders were guaranteed @%#illion payment. Dkt. #79at 2
Following execution of the SPA, Shareholders hieedevelopment Team in Seatt
Emdeon provided the budget, aRdter Hoover was placed in chardd., Exs. 16 at 95:6-98:24
and 9at147:23-148:11 and 199:21-200:8hortly thereafter, Emdeon made the decision to n

its development platform from traditional Microsoft serversato Amazorbased platform

* To date, that payment has not been made because Plaintiffs pursued this litigatrz80
Ex. N and #86, Ex. 12.
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“AWS.” Id., Exs. 17at5 and 18at40:10-43:11. This move represented adradigm shift for
the DevelopmenfTeam. Id., Ex. 16 at 90:23-91:4. “[ 1]t would be the equivalent to saying,
instead ofbuilding a train, we are now building an airplanelheyre both vehicles for
transportation, buhey are fundamentally differentld., Ex. 16 at 91:1-4.

In early Mach 2014, Torsten Kablitz (hired in February 2014 by Emdeon tadéehdical
aspects of the Development T@avisited Emdeors Fort Worth facility to assess Emdemn
progress on its Core deliverablesvir. Kablitz reported that development wasbstantial
delayed, would not be complete on time, and might not integrate well with theplaawto
develop on AWS.Id., Exs. 19 and Ex. 16t128:20-134:3. A a result, he recommended that

. . all work on Project Victory at FortWorth is stopped, archived and
transferred to SeattleThe Seattle team will be tagkic] with the ownership
of the deliverables for all d?roject Victory including these components.

will be up to team Seattle to build support for these workflows into the core
product offering.

Dkt. #86,Ex.19 at 1. Emdeos’ CEO accepted ¢élrecommendation and approved the transfer of

development ofEmdeon$ Core deliverables to theeattleDevelopment Team.ld., Ex. 9 at
183:4-17.

In the winter of 2013-14 Emdeon began considering whetheshbuld migrate from its$
incumbent master person inde (“MPI1”) tool — IBM Initiate (the industry standard} to

something cheaper, like Oracle’s MPI t3old., Ex. 20at 1-2.

In July 2014, Emdeon hired Doug Hebenthal and placed the Development Tearhisnder

control. Id., Exs. 24 and 9 at 199200:19. By December 2014, the Development Team released

> The MPI tool is a complex algorithm that helps identify patients and collect patientisec
across disparate data sets. Dkt. #86, Ex. 23 at 137:16-138:14.
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an initial version of Core includinBatch Formulary (Milestone Objective), Member Roster L

pad

(Emdeon deliverable), Eligibility(Emdeon deliverable), and Medication History (Emdeon

deliverable).Id., Ex. 25at2. The Development Team wadsoworking on a substitute MPI too

for Core Id., Ex. 48.

In the Rall of 2014, Marc Lilly urged Mr.Kablitz to move ahead with the remaining

Milestone Objectives.ld., Ex. 16at172: 15173:3. However, Mr. Kablitz could not assign a
engineering resourcde that workbecausdghose resources were tied up with completing C
Id. at 174:6-176:2 and 66: 13-67:8.

As a result,Mr. Hoover began conversations wilir. Mahoney about modifying th

timelines for theMilestone Objectives.Id., Ex. 9 at 197:14-198:3. Mr. Mahoneyand other|

ny

ore.

D

Emdeon executives appearegeptive. Id., Exs. 9 at198:4-14and 32. One executive noted that

there was “a mismatch between the fguys and their payouts and the project plan we
following.” Dkt. #86, Ex. 32.

On January 19, 2015Mr. Hoover delivered a Completion Certificate Emdeon
outlining thework accomplished o the Development Plan in 2014d., Exs. 43and 9 at 260:14
16. The Certificate did not state that the Development Team had completed gnidhiEx. 9
at 2123. During the week that followedyir. Mahoney met withMr. Hebenthal anexecutive
Rob Calichman to consider how to respond to the @etion Certificate. Id. at 262:13-265:13.

Mr. Mahoney recommendeadving the Shareholders additional tirecomplete some aspects

are

of

the Development Plan.Id. at 265:25. Ultimately, Mr. de Qescenzo decided against any

modification of the Developmerlan. Id. at 259:24-260:6.
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Shortly thereaftepn February 2, 2015, Emdeon issued a default notice pursUaRAIG

1.5(b. Id., Ex. 34. Emdeonacknowledged that it had waived completion of some portions gf the

Milestone Objections by December 31, 2014, but gave the Shareholders until A@@155t0
cure andcomplete the remaining Milestone Objectivdsl., Ex. 34at 23. On the same dat
Emdeon issuedermination Notices to shareholders Marc Lilly and David Grddt, Ex. 35.

Emdeon also teninatedshareholder John Eastmatd., Ex. 9 at 264:5-8. Plaintiff now asserts

(D

that during the cure period they were not provided any resources to focus on the Milestone

Objectives, and therefore, the Team did not complete them. Dkt. #85 at 14.

On April 29, 2015, Emdeon issued“Rejection Notice and Notice of Termination,

stating that “Emdeon is terminating the Purchase Agreement” and would make theimni
termination payment to the Shareholders within 30 days. Dkt. #86, Ex. 37.

On April 30th Emdeon terminated Peter HooveDkt. #86, Ex. 38 at 2. However,
developmenbf the advanced projects continudd. Emdeon hiredormer Vieosoft shareholde
Richard Jay, to serve as the Product Owner for Formulary Services and to supgates tean
Id., Ex. 39.

On May 12,2015, Marc Lilly, as shareholder representative, filed tbist against

Emdeon. Dkt. #1. Approximately one week later, Emdderminatedthe sales team, including

Richard Jay Dkt. #86, Ex. 4ht4.
1. DISCUSSION
A. Standard of Review for Motions of Summary Judgment
Summary judgment is appropriate where “the movant shows that there is no ge

dispute as to any material fact and the movant is entitled to judgment as a mattet diddw.
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R. Civ. P. 56(a)Anderson v. Liberty Ldly, Inc, 477 U.S. 242, 247 (1986). In ruling of

summary judgment, a court does not weigh evidence to determine the truth of & louatt
“only determine[s] whether there is a genuine issue for tri@ltane v. Conoco, Inc4l F.3d

547, 549 (9th Cirl994) ¢iting Federal Deposit Ins. Corp. v. O'Melveny & Meye969 F.2d

-

744, 747 (9th Cir. 1992)). Material facts are those which might affect the outcome oftthe sui

under governing lawAnderson477 U.S. at 248.

The Court must draw all reasonable inferences in favor of thenmwimg party. See
O’Melveny & Meyers969 F.2d at 74#ev'd on other groundss12 U.S. 79 (1994). However
the nonmoving party must make a “sufficient showing on an essential element ofdheiitbas

respect to which she hése burden of proof’ to survive summary judgmeftelotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986). Further, “[tihe mere existence of a scintilla of evidence in

support of the plaintiff's position will be insufficient; there must be evidence orhvthe jury
could reasonably find for the plaintiff Anderson477 U.S. at 251.

B. Applicable Law

The parties agree that this matter is governed by Delaware law. Accordingly,uttg Co

applies such law to the instant motion.
C. Breach of Contract

The Court firstexamines Plaintiff's breach of contract claim. Plaintiff asserts

that

Emdeon breached the Stock Purchase Agreement, and the Development Plan ieddrporat

therein, by:

e Failing to deliver the three Core products for which it was responsible and shifting

thesedevelopment responsibilities to the Development Team;
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e Requiring the Development Team to pionABYS infrastructure within Emdeon, @
useful but unplanned for and tincensuming effort;

e Not making IBM Initiate available, forcing the Development Teamreate an
MPI tool;

¢ Failing to modify the Development Plan to reflect changed circumstances;

e Taking away control of the Development Team and not allowing it to work op the
Milestone Objectives during 2014 or the cure period,;

e Terminating key shareholders afndstrating any opportunity to cure;

e Unjustifiably terminating the SPA; and

e Failing to make théguaranteedtermination payment.

Dkt. #93 at 16-17fled under seal)
Defendants argue that the explicit language of the SPA defeats Plaintiffisemts.

Specifically, Defendants point to 8§ 1.6, which allowed them to operate the business sawhey

(D

fit. Dkt. #79 at 1921. Plaintiff responds that these alleged breachesadreontroverted by th
language ir8 1.6 giving Emdeogeneral uthority and feedom to operate the Business.” Dkt.
#93 at 17. Rather,Plaintiff asserts thaEmden’s express obligationand freedom to operate
must be read in harmonyith the remaining portions of the section and Agreemehgrwise
Emdeon’s express obligations are surplusdde.
As the Supreme Court of Delaware has long heldetaware law adheres to the objective

theory of contractg,e., a contract’s construction should be that which would be understood by an
objective, reasonable third party.’Salamone vGorman 106 A.3d 354, 368, 2014 Del. LEXIS

583 (Del. 2014) (quotingsborn ex rel. Osborn v. Kemp91 A.2d 1153, 1159 (Del. 201Q).
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When interpreting a contracDelaware courts Will give priority to the parti€sintentions as
reflected in thdour corners of the agreementdnstruing the agreement as a whole and gi
effect to all its provisions.GMG Capital Inv., LLC. v. Athenium Venture Partners I,.L.36
A.3d 776, 779 (Del. 2012):Contract terms themselves will be controlling when they esta

the parties common meaning so that a reasonable person in the position of either party

have no expectations incongist with the contract language.Eagle Indus., Inc. v. DeVilbiss

Health Care, Ing 702 A.2d 1228, 1232 (Del. 1997)."Under standard rules afontract

ng

blish

would

interpretation a court must determine the intent of the parties from the language of the contract.

Twin City Fire Ins. Co. v. Del. Racing Ass840 A.2d 624, 628 (Del. 20D3
The parties in this case focus on sectiof of the SPA. That section of the contr

clearly provided Emdeon with unfettered discretion to run the business and dire

act

ot the

Development Plan in the way it saw fit. Dkt. #86, Ex. 11 at 8§ 1.6. The SPA provided that the

Executive Vice Presidert Pharmacy Services of Emdeon would be responsible for

administration of the Development Platd. Such administration includetut was not limited

the

to, deermining the timing and amount of capital investments, implementing any modifications to

the Devéopment Plan, the calculation of any additional consideration payments, and,
importantly, determining the satisfaction of the Milestone Objectileecs Emdeon then express
reserved the right to operate the business “without limitation under ¢ineeent,” making “ng
representations or warranties with respect to the results of operations .Id.. There is no
reasonable way to read any obligation by Emdeon to ensure the Shareholders coulaim

contractual obligations.
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This interpretabn is consistent with the language of other provsiointhe SPA. For
example,with respect to the Shareholders’ obligations to provide the Milestone Objec
Emdeon reserved the righb determine whether such Objectives had been comp
successfuy, and if they were ultimately unsuccessful, the right to terminate the Agn¢em
allow modifications to the timeline for delivery. Dkt. #86, Ex. 11 at 8§ 1.5(c)(ii). Moreafve¢
Emdeon allowed the Shareholders to continue to work on the Milestojexti@és until
completed to their reasonable satisfaction, the Shareholdsutd not be eligible for thei
Milestone Paymentld., 8 8 1.5(c)(ii))(B) and 1.7(a)The contract language as a whole refle
the intent by theparties that Emdeon would be sole control of the way the business would
run and the way the Development Plamuld be administered, without any promises to

Shareholders about the results of such administration.

To the extent that Plaintiff argues ambiguity in the contracg @ourt finds none|

Contractual ambiguity exists [wlhen the provisions in controversy are fairly susceptible

different interpretations or may have two or more different meariing@MG Capital Inv., LLC.

v. Athenium Venture Partners |, L,B6 A.3d 776, 780 (Del. 2012) (quotigggle Indus., Inc. v|

DeVilbiss Health Care, Inc 702 A.2d 1228, 1232 (Del. 1997)). The Court finds that
language discussed above is not susceptible of any alternate meaning.ek@wen if it was
the intent of the parties appears to also be cleahek& a contract is ambiguouthe interpreting
court must look beyond the language of the contract to ascertain the’ pateietsons.” 1d. In

this case, the Shareholders had specifically attempted tmisteglanguage that would requi
Emdeon to perform the tasks and actions described in the Development Plan, and |

prohibiting Emdeon from taking any action intentionally designed or substantiadlly lto
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prevent the ability of the Shareholders to complete the Milestone Objections #3DKtExs. J

and K. These proposals were rejected. Significantly, Emdeon also rejectedoaabrfor a

provision that would prevent Emdeon from asserting that the Milestone Objectives haémpt be

completed if ach failure had been caused by Emdeon’s failure to perform any of its material

obligations under the Development Pldd., Ex. E at 19:180:9 and 49:260:4 and Ex. K at §
1.4(d)(ii).
As a result, the Court concludes that Defendants did not brea@®Pteby taking the
actions of which Plaintiff complains in this matter, and therefore Plaintiff’'schred contract
claim must fail as a matter of law.
D. Frustration
Plaintiff argues that material facts are in dispute as to whether Defendatriatéadishe

Shareholders’ performance of their obligations under the SPA, and therefaregupadgment
is not appropriate. Dkt. #85 at -P®. Plaintiff argues that Defendanmevented them from
completing the Milestone Objectives and are therefore stopped fréegingl that the
Shareholders’ breached the SPA. at 19. However, the very authority upon which Plaint
relies, undermines his argument. IndeedA.inC. Ltd. v. Mapco Petroleunthe District Court of
Delaware explained:

“The ‘prevention doctrineprovides that a party may not escape contractual

liability by reliance upon the failure of a condition precedent where the party

wrongfully preventedperformance of that condition precedé&ntMobile

Communications Corp. of America v. MCI CommunicationspCaNo.

8108, 11 Del.J.Corp.L. 680, 685 (Del.Ch. Aug. 27, 19&®hphasis and

footnote added).

One whounjustly prevents the performance or the happening of a

condition of his own promissory duty thereby eliminates it as such a
condition. He will not be permitted to take advantage of his own
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wrong and to escape from liability for not rendering his promised
performance by preventing the happening of the condition on which
it was pr[e]mised.One who himself induces the failure of the other
to perform within the time agreed upon cannot take advantage
[**25] of such failure . . ..

3A A. Corbin, Corbin on Contractg 767, at pp. 54@1 (1960) (emphasis
added, footnote omitted)Other authorities contain similar descriptions of
the prevention doctrine. See, e.g., DistrieRealty Title Ins. Corp. v.
Ensmann 247 U.S. App. D.C. 228, 767 F.2d 1018, 1023 (D.C.Cir. 1985)
(the prevention “doctrine excuses a condition precedent when a party
wrongfully preventshe condition from occurriiglemphag added]);Shear

v. National Rifle Assi of America196 U.S. App. D.C. 344, 606 F.2d 1251,
125455 (D.C.Cir. 1979)Restatement (Second) of Contragt245 (1979); 5

S. Williston, A Treatise on the Law of Contrads677A, at p. 234 (3d ed.
1961) (justice . . . precludes a promisor from taking advantage of a
condition, the performance of which he himself preverjted”

Translating the prevention doctrine into the context of the instant case would
produce the following rule. A promisor (i.e. Mapco) may nogscape
contractual liability (i.e. the payment of compensation to AIC under the
consulting agreement) by reliance upon the failure of a condition precedent
(i.e. formation of the proposed asset sale transaction) where the promisor
wrongfully preventedheoccurrence othat condition precedent.

There is a well recognized exception to the prevention doctrine, however,
which forcefully applies in this caseThe Court of Chancery of Delaware
has held that'the prevention doctrine does not apply where, urider
contract, one partyassumes the riskhat fulfilment of the condition
precedent will be prevented.’Mobile Communications Corp. v. MC11
Del.J. Corp.L. 680, 686 (emphasis addedpee also DistricRealty v.
Ensmann 767 F.2d at 10234 (“When a catract ‘authorizes a party to
prevent a condition from occurring, ‘there is no prevention.”. The
essential inquiry is whether or not the contratibcated the riskof”
nonoccurrence of the condition. [emphasis addeffjgar v. National Rifle
Assh, 606 F.2d at 1256 (“the prevention doctrine does not apply when the
contract, m effect, authorizes preventionDixon v. Bernstein86 U.S. App.

D.C. 336, 182 F.2d 104, 105 (D.C.Cir. 1950); 8Arbin on Contractss

767, at p. 545 there are some casesvimich some sort of prevention or
interference is contemplated by the parties as quite proper and wighin
privileges of the promisor”); 5 S. WillistorA Treatise on the Law of
Contracts 8 677A, [**27] at p. 235 (“an exception to [the prevention
doctine] must be made where the hindrance is due to some action of the
promisor which under the terms of the contract. he was permitted to
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take”). Cf. Restatement (Second) of AgeBcib3 comment a (1958) (in the
context of a brokerage contracthé paries are bound by the bargain which
they make and if, adverting to the possibility of termination before
performance is completed, they provide that no compensation shall be given
for merely part performece, such agreement is enforced”

The prevention doctrine can have no application to this CHse.consulting
agreement provides, in unambiguous and painstakingly crafted language,
that Mapco had no duty whatsoever to enter into any of the contemplated
underlying transactions, such as the proposed asget dt explicitly
provides that “nothing [therein] requires [Mapco] to enter into any
agreement with the Nigerian Government and/or NNPC or to sell any or all
of its Refining and Marketing Asséts.(D.l. 1, Ex. A at 2.) AIC, having
agreed to be contra@lly bound by such language, cannot be heard to now
argue that Mapco’s failure to consummate the asset sale transaction
wrongfully preventedAIC from earning its compensation under the
consulting agreementThe consulting agreement is susceptible to dne
reasonable reading: that AESsumed the risthat Mapco would opt not to
form the contemplad asset sale transaction. As(drevention argument is
thus without merit.

711 F. Supp. 1230, 1238-39 (D. Del. 1989).
The same reasoning applies hefaintiff and his fellow Shareholders assumed the

that Defendants would not run the business in a way that allowed them to fulfillilgstdve

Objectives, as discussed above. Accordingly, the Court finds that the prevention dagtrimes

appliation in this case.
E. Claim for Breach of Implied Covenant of Good Faith and Fair Dealing
Defendarng next argue thaPlaintiff's claim for breach of the implied covenant of gg
faith and fair dealing fails as a matter of |&®&cause Delaware courts narrovelgnstrue this
covenant and will not apply to displace explicit contract terms or to insert terms that a f
could have obtained through negotiation. Dkt. #79 at4.5PIlaintiff responds that the partie

expectations at the time of contract were thwarted by Emdeon, and that Emdeoarlaittarily
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and unreasonably by creating a situation in which the Shareholders could not me

contractual obligations. Dkt. #85 at 23-25.

In all contracts under Delaware law, there isiraplied covenant of good faith and fair

dealing Dunlap v. State Farm Fire & Cas. C@78 A.2d 434, 442 (Del. 2005) (internal citati

omitted);see also Katz v. Oak Indus08 A.2d 873, 880 (Del. Ch. 1986Modern contract law

has generally recognized an implied covenant to the effect that each party to a colhtratirw

good faith towards the other with respect to the subject matter of the céptiaitzgerald v.
Cantor, 1998 Del. Ch. LEXIS 212, 1998 WL 842316, at *1 (Del. Ch. Nov. 10, 199§}

contracts are subject to an implied cover@rgood faith and fair dealing.”); 2B/ILLISTON ON
CONTRACTS § 63:22 (4th ed. 2000} Every contract imposes an obligation of good faith and

dealing between the parties in its performance and its enforcement, and if thsepobrthe

defendant is not expressed by its terms in the contract, it will be inipliedhe covenant

“requires a party in a contractual relationship to refrain frdmitrary or unreasonable conduct

which has the effect of preventing the other party to the contract from receivifigiteef the
bargain? Nemec v. Shradef91 A.2d 1120, 1128 (Del. 2010) (quotiNgmec v. Shradef009
Del. Ch. LEXIS 67, 2009 WL 1204346, at *5 (Del. Ch. Apr. 30, 2009H)party is liable for
breaching the covenant when its condifaistratesthe overarching purpose of the contract
taking advantage of [its] position to contioiplementation of the agreementerms. Dunlap,
878 A.2d at 442.

Delaware courts recognize thtite “implied covenant of good faith and fair deali

bt thei

on

fai

by

ng

involves a ‘cautious enterprisériferring contractual terms to handle developments or contractual

gaps that the asserting party pleads neither party anticipatesnec 991 A.2d at 1125. Indee
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the Supreme Court of Delaware has noted that “one generally cannot base a clainmclfoofy
the implied covenant on conduct authorized by the agreémelot. at 112541126 (citation
omitted). The Supreme Court of Delaware l@sonoted that when conducting this analy#i®
Court nust assess the partiegasonable expectations at thediof contracting and not rewrit
the contract to appease a party who later wishes to rewrite a contract he evestelihave bee
a bad dela Id. “Parties have a right to enter into good and bad contracts, the law enforcés
Id.

As alreadydiscussed by this Court, Defendants in this matter did not engage in &
that were not reasonably anticipated by Plaintiff or contrary to the provisiotiseoSPA.

Defendants bagained for the freedom to run theisiness as they saw fit, and thegafcally

rea

e

n

both.

iIctions

rejected proposed provisions from the Shareholders that would have mandated certaionsbligat

in the Development Plan. Moreover, Plaintiff Lilly has testified that he is argaaf any facts
indicating that Endeon made many of the businessides of which he complains now in ba
faith. Dkt. #80, Ex. B at 116:114, 117:26 and 121:8. Likewise, Plaintiff Lilly testified that
he is not aware of any facts that Emdeon’s decision not to extend the deadlines fibestan®|
Objectives was rde in bad faithld. at 210:23-211:2.

Likewise, the Court finds that Defendants did not frustrate the Shareholders
completing their contractual obligations for the reasons discussed abes®ection 111.D.

As a result, the Court also finds that Plaintiff's claim for breach of the coverfaytod

faith and fair dealing also fails as a matter of law.
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V.

CONCLUSION

Having reviewedDefendants’ Motion for Summary Judgmemtlaintiff's Opposition

thereto, the Reply in support thereof, the parties’ Declarations and Exhibits, anch#ieder of

the record, the Court hereby finds and ORDERS:

1. Defendarg’ Motion for Summary Judgment (Dkt. #/8 GRANTED, andPlaintiff's

remaining claims are dismissed in their entirety.

2. This case is now CLOSED.

DATED this 20th day oDecember, 2016

ORDER-19

By

RICARDO S. MARTINEZ
CHIEFUNITED STATES DISTRICT JUDGE




