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bnomy Insurance Company v. CHL, LLC

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
AMERICAN ECONOMY INSURANCE Case No. C15-899 RSM
COMPANY,
ORDER GRANTING MOTION FOR
Plaintiff, SUMMARY JUDGMENT OF PLAINTIFF
AMERICAN ECONOMY INSURANCE
V. COMPANY
CHL, LLC,
Defendant.

l. INTRODUCTION

This matter comes before the Court @haintiff American Economy Insurang

Company (“AEIC”)’'s Motion for Summary Judgent. Dkt. #17. For the reasons set fg
below, the Court GRANTS the Motion.

1. BACKGROUND

Defendant CHL, LLC, owns an apartmenirgaex in Seattle known as the “Mastq

Apartments.” Dkt. #17 at 3. Frodanuary 28, 1999 to January 28, 2005, AEIC provi

Dkt. #19-1 at 1-32. As part of that insuran@EIC insured CHL against loss or damg

caused by “collapse” of the building or part of thélding. Dkt. #17 at 3; Dkt. # 19 at 50-5

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT OF PLAINTIFF AMERICAN ECONOMY
INSURANCE COMPANY- 1
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From January 28, 1999 to January 28, 2002, that weas undefined in the insurance poli
Dkt. #17 at 1; Dkt. #19 at 50-51. From Janyu28, 2002 to January 28, 2005, that term \
defined to mean actual falling down of the buildorgpart of the building. Dkt. #17 at 3 n.
Dkt. #19 at 2.

In 2014, renovation work was done on the Masfgpartments, and significant decay
the building’s rim joists was discovered. D¥KL8 at 18-23. CHL began repairing the dama|
joists, while the apartment complex remainedupied. Dkt. #18 at 3. CHL then submitte
claim to AEIC for the damage to the building. Dkt. #19-1 at 34. AEIC sent a stru
engineer, Jim Perrault, to inspect the buiddi Dkt. #18 at 2,14. Bault concluded thal
several of the decayedmijoists suffered from “substantialgttural impairment.” Dkt. #18 g
26-33. Perrault defined that term as meaning (ia the joists could not support the necess
loads to meet the building code; and (2) basethenoists’ weakened load-bearing ability, t

building could be classified as a “dangerousdngd” by a building inspect. Dkt. #18 at 26
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Perrault estimated that several of the joistd heached the point of “substantial structural

impairment” sometime between 1999 and 2082eDkt. #18 at 27-33.

AEIC denied CHL'’s claim. Dkt. #19-1 &6. AEIC believed that, under Washingt
law, the undefined term “collapse” in the policies from 1999 to 26QRired that actual falling
down of the building or a part of the building ibeminent. Dkt. #19-1 a43. AEIC stated tha|
it would reopen the claim if the thenfuing Washington Supreme Court cas@®aoken Anng
Park Homeowner's Association v. State Farm Fire and Casualty Com@&ay P.3d 79(

(Wash. 2015) (en banpyovided a new definition of “collapse” that did not require that ag

falling down be imminent. Dkt. #19-1 at 36After CHL indicated that it disagreed with

AEIC’s definition of collapse, AEICilied this suit for declarative reliefSeeDkt. #1.
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After the Washington Supreme Court decid@deen Anne ParkAEIC again denied

CHL’s claim. Dkt. #19-1 at 54. When CHlxgressed its continuedisagreement over the

issue, AEIC filed this motion for summary judgme®eeDkt. #17.
1.  DISCUSSION
A. Legal Standard

Summary judgment is appropawhere “the movant sh@athat there is no genuir]
dispute as to any material fantd the movant is entitled to judgment as a matter of law.”
R. Civ. P. 56(a)Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986). Material facts
those which might affect the outcoroéthe suit under governing lawAnderson 477 U.S. at
248. In ruling on summary judgment, a court do@sweigh evidence to determine the truth
the matter, but “only determine[s] whetltbere is a genuine issue for trialCrane v. Conoco
Inc., 41 F.3d 547, 549 (9th Cir. 1994) (citifgederal Deposit Ins. Corp. v. O’'Melveny
Meyers 969 F.2d 744, 747 (9th Cir. 1992)).

On a motion for summary judgment, the dotiews the evidence and draws inferen

in the light most favorable to the nonmoving pafynderson477 U.S. at 2555ullivan v. U.S.

Dep't of the Navy365 F.3d 827, 832 (9th Cir. 2004). T@eurt must draw all reasonable

inferences in favor of the nonmoving partgee O’'Melveny & Meyer969 F.2d at 74#ev'd
on other grounds512 U.S. 79 (1994). However, the nonimgvparty must make a “sufficier
showing on an essential element of her case mepect to which she has the burden of prg
to survive summary judgmentCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). Furthe
“[tlhe mere existence of aistilla of evidence in support of the [nonmoving party]'s posit
will be insufficient; there must be evidence on which the jury could reasonably find fq

[nonmoving party].” Anderson477 U.S. at 252.
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B. Analysis
As an initial matter, the Court notes thagrh is no genuine dispugs to any materig

fact—Defendant CHL’s Opposition contains a smttentitled “Disputed Facts” but CHL i

really only disputing the cohgsions that AEIC draws frorthe underlying, undisputed, facts.

SeeDkt. #22 at 3-4. As suclthe Court need only determine whether AEIC is entitleg
judgment as a matter of law.

AEIC argues that it is entitleid an order stating that it is not liable for damage to
Masters Apartments under the “collapse” prawsof its January 28, 1999 to January 28, 2
insurance policies because the undisputed facts fiat the building di not “collapse” during
that time period.SeeDkt. #17 at 12-13. AEIC also argutst, even if its coverage decisiq
was incorrect, that decision was reasonableyas AEIC’s claims-handling, and so AEIC d
not act in bad faithSeeid.

As noted above, the insurance policiesrirJanuary 28, 1999 to January 28, 2002
not define the term “collapse.” There has bedairaamount of disputén various states ove
how to interpret the word “collapse” in propertygimance contracts. Some states have tak
narrow view, finding a collapse only when all ortpaf the building has actually fallen dow
See, e.g.Olmstead v. Lumbermens Mut. Ins. G269 N.E.2d 123, 126 (Ohio 1970). OtH
states have taken a slightly less restricti@wv, and found that actual falling down is n
necessary, as long adlifag down is imminent. See, e.g.Fantis Foods, Inc. v. N. River In
Co, 753 A.2d 176, 183 (N.J. Super. Ct. App. DAQ00). This interpretation is meant
encourage property owners with buildings in imert danger of falling down to make repai
See idat 182. Other states hataken an even wider view, and not required a showing

falling down was imminent, but rather just thhé building had a “substantial impairment

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT OF PLAINTIFF AMERICAN ECONOMY
INSURANCE COMPANY- 4

[2)

1 to

the

D02

N

id

do

r

en a

N.

er

ot

U7

to

[S.

that

of




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

structural integrity.” See, e.gAm. Concept Ins. Co. v. Jon@85 F. Supp 1220, 1227 (D. Uta

1996).

At the time AEIC first denied coverage inghmatter, and at the time AEIC filed this

lawsuit, the Washington Supreme Court had weighed in on the pper interpretation of

h

“collapse.” See Sprague v. Safeco Ins. Co. of A6 P.3d 1270, 1272 (Wash. 2012) (en

banc). That changed with tiilueen Anne Parkase.

The Queen Anne Parkase involved a similar factual scenario to the present case.

2009, it was discovered that the Queen Anne Banklominiums suffered from hidden decay.

Queen Anne ParkiNo. C11-1579, 2012 WL 5456685, *dt (W.D. Wa. Nov. 8, 2012).The

Homeowners Association file a claim with the insurae company that had provided

“collapse” coverage for the Queen Anne Park condos from 1992 to X3998en Anne Park

763 F.3d 1232, 1234 (9th Cir. 2014). The HOA argired the decay had reached the point

“substantial impairment of structural intéggf during the coverageperiod, and thus waps

covered under the collapse provisiold. The insurance company denied the claim, and

HOA sued in federal courtd.

of

the

The HOA filed a motion for summary judgment, which was denied by the district ¢ourt.

See Queen Anne Pardo. C11-1579, 2012 WL 5456685, at *4. eTdistrict court found that
the Washington Supreme Court webuhost likely either adopt argtt “fallen down” approach
to collapse, or, at the very least, wa require imminent danger of falling dowid. Since the
condos were still standing over thirteen yeaterahe insurance policgeexpired, the district
court found that the HOA had ndi@wvn that the buildings weiie imminent danger of falling

down during the coverage perioftl.
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The HOA appealed to the Ninth Circuit. @iNinth Circuit then certified the questid
of how to define “collapse” to thWashington Supreme CourSee Queen Anne Park63
F.3d at 1235. The Washington Supreme Court hdlgat “collapse” meant “substanti
impairment of structural integrity."Queen Anne Park352 P.3d at 794. The court went on
define “structural integrity” as “a building’ ability to remain upright” and “substanti
impairment” as a “severe impairmentld. (internal quotation marks atted). The court ther
summed up by saying that collapse meant “substamtgmirment of the structural integrity g
all or part of a building that renders all onfpaf the building unfit fo its function or unsafg
and, in this case, means more than merdarsgtitracking, shrinkage, lging, or expansion.’

Id.

With this definition in hand, the Ninth Cirtuaffirmed the district court’'s decision.

Queen Anne Park633 F. App’x 415, 416 (9th Cir. 201@npublished). The Ninth Circu
acknowledged that the district court had applied the correct definition of collapséd. at
417. However, the Ninth Circuit found that it svamplausible that, at the time of insuran
coverage, the walls had become “unfit for [théunction or unsafe,"given that seventee
years after the insurance coveragelesd, the building was still standindd. (alteration in
original) (internal quotation marks omitted).

AEIC argues that this case is indistinguishable f(@meen Anne Parkand so the resu
here should be the same as the result th8eeDkt. #17 at 2. CHL, however, points to tw
problems with that argumenBeeDkt. #22 at 9-12. The first problem is that the definition
collapse in theQueen Anne Parkne of cases comes from a binding Washington Supr
Court case, but the applicati of that rule to the fastin the case comes from a ng

precedential, unpublished Ninth Circuit opinioDkt. #22 at 9. Therefore, the result@fieen

ORDER GRANTING MOTION FOR SUMMARY JUDGMENT OF PLAINTIFF AMERICAN ECONOMY
INSURANCE COMPANY- 6

n

=

to

Al

|

—h

ce

0]

of

eme

n_




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

Anne Parkdoes not dictate the result here. Theosdcproblem is that, ithe present case

AEIC’s own structural engineer, Jim Perraudtated that there was “substantial structy
impairment” of the rim joists at the Mastedpartments. Dkt. #18 a7-33. According tg
CHL, that is all that is needed to meet the Washington Supreme Court’s definition of cg
Dkt. #22 at 10-12.

However, the definition of substantial struictl impairment that Perrault used w
different from the Washington Supreme Casirtiefinition of substantial impairment
structural integrity. Perrawtas defining the term with gards to the building codeseeDkt.
#18 at 26. While CHL is correct that theilding code is desigreto protect safetyseeDkt.
#22 at 10-12, that does not mdhat a failure to meet the iding code necessarily means
building is “unsafe” in the way the Washingtoopggeme Court used that term. Even the 1
that a building inspector might classify a lding as a “dangerous building” based on
impaired load-bearing capacity does not meat the building is necessarily in a state
collapse. Importantly, the use of the wémhsafe” by the Washington Supreme Court wa
gloss on the first definition it had given for a building in a state of collapse: a building suf
from a “severe impairment” of its “ability to remain uprightSee Queen Anne Park52 P.3d
at 794.

While the Court acknowledges that itnst bound by the unpublished Ninth Circ

decision inQueen Anne Parkhe Court nevertheless finds tleasoning in that decision soun
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Much like the Ninth Circuit in that case, thXourt concludes that it is implausible that the

Masters Apartments had a severe impairmenheir ability to remainupright between 199
and 2002. The building remained standing with@umovation until 2014. In fact, even wh{

the decay was discovered in 2014, after 12 meses/of deterioration, mants were allowed t
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remain in the building while renovations were donghout any shoring put in place. Dkt. #]
at 3. The Court therefore condes that AEIC is entitled tmdgment as a matter of law th
the Masters Apartments did not reach aestdtcollapse between 1999 and 2002, and so A
correctly denied CHL'’s collapse claim.
Since the Court has concludtttht AEIC correctly deniedoverage on CHL'’s collaps
claim, the Court also concludes that AEICesverage decision and claims-handling w
reasonable.
V. CONCLUSION
Having reviewed the relevant pleadings, thela@ations and exhibits attached therg
and the remainder of the recordg @Gourt hereby finds and ORDERS:
1) Plaintiff American Economy Insuran€&mpany’s Motion for Summary Judgmef
(Dkt. #17), is GRANTED.
2) American Economy Insurance Company is not liable for damage to the M
Apartments under the “collapse” provisiookits January 28, 1999 to January !
2002 insurance policies.
3) American Economy Insurance Companytverage decisionna claims-handling
were reasonable.

DATED this 7" day of July 2016.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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