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et al v. Smith et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
THE TULALIP TRIBES, and THE No. 215-cv-00946BJR
CONSOLIDATED BOROUGHOF QUIL
CEDA VILLAGE, MEMORANDUM OPINION
GRANTING IN PART AND
Plaintiffs, DENYING IN PART DEFENDANTS’
and MOTION FOR SUMMARY
JUDGMENT, DENYING
THE UNITED STATES OF AMERICA, PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT, AND
Plaintiff-Intervenor, DENYING PLAINTIFF-
INTERVENOR’S MOTIONFOR
V. ORDER REGARDING

GOVERNMENT SERVICES
THE STATE OF WASHINGON,
Washington State Governd@AY INSLEE,
Washington State Department of Revenu
Director VIKKI SMITH, SNOHOMISH
COUNTY, Snohomish County Treasurer
KIRKE SIEVERS, and Snohomish County
AssessotINDA HJELLE,

Defendars.

l. INTRODUCTION

Currenty before the Court iDefendantsMotion for Summary Judgment (Doc. No. 74
Plaintiff's Motion for Partial Summary Judgment Regarding Government Services Pro
Outside the Boundaries of Quil Ceda Vilage (Doc. No. 74), and Plmgffvenor’'s Motionfor
Order Regarding Government Services (Doc. No. 77). Having reviewed tlgs’psuthmissions
the record of the case, and the relevant legal authority, the Cou@RAINT in part and DENY

in part Defendants’ Motion for Summary Judgment, B&INY the Motions filed by the Plaintiffs

and PlaintiffIntervenor.
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. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

As alleged in the Complaint (Doc. No. 1), Plaintiff Tulalip Triies federalyrecognized
Indian tribal government, and the Consolidated Borough of Quil Ceda V{fidge Vilage”) is a
political subdivision of the Tulalipp TribesThe Vilage has beedeveloped as a retail center a
entertainment complex, home to stores such as\Wsal Home Depot, and CabelgBoc. No.1
19 2, 32, 38) Together,Tulalip and the Vilageare suing the State of Washington and Snohon
County, along with state andwuy officials, for declaratory and injunctive relieBpecifically,
Plaintiffs challenge three taxes imposed by the State of Washington and SnolGwuisty on
nonindian businesses and their patrons within the boundaries of Quil\@ada: retail sas
and use taes Wash. Rev. Code 88 82.08, 82.12, 82.hidsiness and occupation émxWash.
Rev. Code § 82.04nd personal property tagx Wash. Rev. Code § 84

Plaintiffs in their complaint set forth three grounds for the illegality of Plaistitixes

First, they allege the taxes violate the Indian Commerce Clause Ohiteel States Constitution.

(Doc. No0.1199). Second, they allege the taxes are preempted by federaldafy.1@9). And
third, they allege the taxes interfere with Tulaligribal sovereignty. I1¢. 1 114.) The United
States intervened @ additionalplaintiff, and alleged the same three counts. (Doc. No. 24.

On June 29, 2016, the parties filed a joint request to modify the scheduling order

extend discovery and related deadlines by approximately six mofiflee. No.58.) During a

hish

and to

hearing on the request, the Caukited the parties to submit motions that might help streanpline

the scope of discovery and ensure an efficient litigation psocéDoc. No. 67.) The motions ng
under consideration followed. In their motion for summary judgment, Defenalegusthat the
Indian Commerce Clause does not bar the taxes at issue; Congress has e grinentaxes a

issue,which can be deternen without a facintensive inquiry; and the taxes do not violat
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Tulalip’s tribal sovereignty. Plaintiffs, including the United States, move for an order
government services provided outside the Vilage and not directly supporting memimethe
Village have no legal effect for this action.
[I. DISCUSSION

A. Defendants Motion for Summary Judgment

Defendants move for summary judgment on each of the three counts alleged
Complaint. The Court GRANTS the Defendamisition as to the Indian Commerce Clause clg
(Count 1), and DENIES the Motion as to the Preemption and Sovereignty ¢@oosts 11 and
1. 1

1.Plaintiffs do not state a claim under thelndian Commerce Clause

The Commerce Clause of teonstitution empowers Congreds regulate ommercein
three spheres'with foreign nations, and among the several Stateswihdhe Indian Tribes.”
Art. 1, 8 8, cl. 3. While the text of the Clause represents an affirmative grant of power to Cor
to regulate commerce, the Supreme Court has recognized that as totthedfispheres-
commerce with foreign nations and among the several stdlesClause also providea self
executing limitation on the power of the States to enact laws imposingamiddsburdens” on
commerce.SouthCentral Timber Dev., Inc. v. Wunnické7 U.S. 82, 87 (1984). “This limitatio
on state power has come to be known as the dormamm€me Clause.” Nat'l Ass’'n of
Optometrists & Opticians v. Harrj$82 F.3d 1144, 1147 (2012)The central rationale” for
applying this limitation to interstate commerce “is to prohibit stat@unicipal laws whose objed
is local economic protectioms, laws that would excite those jealousies and retaliatory meal

the Constitution was designed to prever@&A Carbone, Inc. v. Town of Clarkstown, N.511

! Given the thoroughness of the briefing, the Court findsattedargument would not be helpfulin this matter.
3
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U.S. 383, 390 (1994kee alsdaldwin v. G.A.F. Seelig, In294 U.S. 511, 523 (1935) (hoid)
that the Commerce Clause prohibited New York from proteatirsatemilk producers from out
of-state competition because the Constitutioves framed upon the theory that the peoples of
several states must sink or swim together, and that irigerln prosperity and salvation are
union and not divisiofl). The early gates’ myopic penchant for walling their borders to outs
economic competition explains ‘fig desire of the Forefathers to federalize regulation of for
and interstate comerce” H.P. Hood & Sons, Inc. v. Du Mon836 U.S. 525, 533 (1949).

Plaintiffs argue that this limitation on state interference witlerstate and foreigf
commerce should also be applied to the third sphere named in the Commerce colamserce
“with the Indian tribes.” Art. |, 8 8, cl. 3They contend that just as the Commerce Clause reg
states from burdening commerce between the states and with other niatidsts restricts statel
from burdening commerce with Indian tribeBlaintiffs allge that the state and county taxeg
issuedo impose such a burden, as treffectively preclude the Tribes from imposing their o
taxes on the economic activity the Vilage (Doc. No. 1 §97.) Becaute affected businessq
would not be viable ithe Tribes imposed their own taxes on top of the taxes already levied
state and county, Plaintiffs argue tN@ashington must credit any taxes imposed in the Villbgg
the Tribesagainst its own state taxes.

The rationale for reading the Commerce Clause to restrict state interferéimderaign
and interstate trade, howevér,not applicable térade with Indian tribes.While astate has ng
jurisdiction over the economic affairs of neighboring statesreigio nations, it shares concurre
authority with the Indian tribes oveertain orreservation economic activities-urthermore, thg
dormant Interstate Commerce Clause is designed to prevent states faemirigurcommercq

between the statesSee, e.gCity of Philadelphia v. New Jersgd87 U.S. 617 (1978)Hunt v.
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Washington State Apple Advertising Com#82 U.S. 333 (1977)Dean Milk Co. v. City of
Madison, Wisconsjr340 U.S. 349 (1951). Here, Plaintiffs are not seeking any artificial e@or
adwantage; they are simply exercising a taxing authority -ttetisent federal preemptioathey
share with the Tribes.

As PlaintiftIntervenorsrecognize, “most attempts to employ the Indian Commerce CI

to constrain state taxation of nbmlians in Inéhn country have been unsuccessful.” (Doc.

om

ause

NO.

82 at 17.)Indeed, the Supreme Court has whittled any conception of a dormant Indian Cemmerc

Clause down to a wisp.n Washington v. Confederated Tribes of the Colville Indian Resery:
447 U.S. 134 (180D), the Supreme Court permitted the State of Washington to collect an ¢
tax on the sale of cigarettes by Indian tobacco dealers imdiams on a reservation The Tribes
hadimposed their own tax on cigarette sales, but the Indian retailers naegthelessable to
market the cigarettes at a substantial discount bedlagisiistrict court enjoined the State frg

imposing its own taxes Seeid. at 139, 14445. The Supreme Couréversed, andeld that

Washington was not prevented by the Indian Commerce Clause from imposing arnaexoise

the Tribes’ sale of cigarettedt conclugd “It can no longer be seriously argued that the Ing
Commerce Clause, of its own force, automatically bars all state taxditioatters significantly
touching the poltical and economic interests of the Tribesd. at 157 The Court did
acknowledge that the “Clause may have a more limited role to play in prgvemntdue

discrimination againstpr burdens o, Indian commercg,but recognizedthat Washington’s ta

was applied in a nondiscriminatory manner, and that there was no evidentieusiadss at the

smokeshops would be significantly reduced by a state tax without credit as abnhgpargate ta

with a credit.” Id.
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Nine years laterthe Court appeared to do away with the small exception it had le
Colville. InCotton Petroleum Corp.v. New Mexjd80 U.S. 163 (1989), the Cotetld that New
Mexico could validly impose severance taxes onsdume ofreservation production of oil and gz
by nortlndian producershat wassubject to the Tribe’s own severance t&he State’s tax wa;
nondiscriminatory, the Court recognized, and did not impose an undue burden becaasesth
“burdensome consgience is entirely attributable to the fact that the leases are locatedriead
where two governmental entities share jurisdictiond. at 189. The Court distinguished thease
from one where “an unusually large state tax has imposed a substantial couttenTibe,” and
acknowledged that it vetreasonable to infer that the New Mexico taxes have at least a mg
effecton the demand for @eservation leases, the value to the Tribe of those leases, and the
of the Tribe to increase its tax rateld. at 18687.

Further, the Courtontrastedhe Indian Commerce Clauseéth the Interstate Commerc
Clause in a manner that limited the reach of the former:

It is also well established that the Interstate Commerce and Indian €2oexm

Clauses have very different applicationtn particular, whie the Interstate

Commerce Clause is concerned with maintaining free trade among the Stattes ev

in the absence of implementing federal legislation, the centraldongtithe Indian

Commerce Clause is f@rovide Congress with plenary power to legislatethe

field of Indian affairs The extensive case law that has developed under the

Interstate Commerce Clause, moreover, is premised on a structueedtanding

of the unique role of the States in our stiational system that is not readily

imported to cases involving the Indian Commerce Clause. Most notably, as our

discusion of [Petitioner'sI'multiple taxation” argument demonstrates, the fact that

States and tribes have concurrent jurisdiction overghme territory makes it

inappropriate to apply Commerce Clause doctrine developed in the context of

commerce “among” States with mutually exclusive territorial jwigmh to trade

“with” Indian tribes.

Id. at 192 (citations omitted).

Because the Supreme Court’s interpretation of the Indian Commerce Clags@otic

recognize a structural limtation on states’ abilty to interfenéh commerce, the dormanc
6
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doctrine integral to Interstate Commerce Clause jurisprudence idicaajgp By recognizing &
concurrent taxation authority shared by states and tribes, the Coailt inatsemoved the Indian
Commerce Clause ascause of action against nondiscriminatory state taxatidaeRobert N.
Clinton, The Dormant Indian Commerce Claygg Conn. L. Rev. 1055, 1221 (1995) (The
Cotton PetroleunCourt “concluded that the dormant Indian Commerce Clause impose
judicially enforceable limitations on the exercise of state power iarirafffairs.”).

Defendants cannot cite any case wlgceurt has found that a nondiscriminatory state
violates the Indian Commerce Claus®laintiffs’ taxes are nondiscriminatory, as they ap
uniformly across the State and County. There is no plausible allegatiorthdisat taxes ar
“unusually largé relative tosurrounding jurisdictions. Defendants are not burdened by
additional record keeping or collection requirements imposed by the Shaig any encumbranc
on the Tribe’ abiity to increase theiown tax rate merely reflects the concutréaxing
jurisdiction shared by the State and Tsibe

Congress may choose poeempt Defendants’ taxascording to this Clause’s affirmativ
grant of power; the Washington legislature may determine it is prudent policgdibtcbal taxes
against itsstate taxpr the Supreme Court may decide to backtrack f@mtton Petroleurmand
import Interstate Commerce Clause doctrine into Indian CommerceeQiaigprudence. Until
any of these event®ccur, however, the Tribes’ contention that they @sastitutionally due a ta
credit is without merit.

2. Preemptionanalysis requires factspecific interest balancing.

Defendants argue thdiecause no federal statute precludes taxes at issueeither

expressly or by plain implication, this Couhosild find as a matter of law thtiteir taxes are no

preempted. Plaintiffs respond thatreview of federal statutes is insufficient tesolve the
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preemption claim because the Supreme Court requires -apacific “particularized inquiry”
when state$ax transactions on Indian laAd.
In White Mountain Apache Tribe Bracker, 448 U.S. 136 (1980), the Supreme Cdaidt

out guidelines for determining when state taxation ofindians on tribal lands would be subjg

to preemption. The Court explainedhatthe “unique historical originsfdribal sovereignty make

it generaly unhelpful to apply to federal enactments regulating Indian thbes standards ¢
preemption that have emerged in other areas of the l&vat 143. “We have thus rejected t
proposition,” the Court said, “that in order to find a particular stat¢dehave been preempted
operation of federal law, an express congressional statement of thatsefézgtred.” Id. Thus,
contrary to Defendants’ assertion that preemption can be determined sinaplgvigw ofrelevant
federal statutes, the Court instructed thdien “a State asseftaxing] authority over the condug
of nonIndians engaging in activity on the reservation,” the preemgnalysis requires intereg
balancing. Id. at 14445.
In such cases we have examined the language of the relevant federal treaties an
statutes in terms of both the brgaamlicies that underlie them and the notions of
sovereignty that have developed from historical traditions of tribal independence
This inquiry is not dependent on mechanical or absolute conceptions of state or
tribal sovereignty, but has called for a particularized inquiry into thaeaf the

state, federal, and tribal intereststake, an inquiry designed to determine whether,
in the specific context, the exercise of state authority would vioderal law.

Since Bracker, this particularized inquiry has been applied in virtually every casesveh

Statehassought to tax n@indians engaging in activity on a reservatiddefendants argue th

2 While Defendants develop at length their argument théederal statute preempts the taxes at issue, Plai
concede that “Neither Tulalip nor the United States has framedrafolas tatutory preemption,” and that Tulalig

Complaint “contains no suggestion of express preemptiioc. No. 84 at 141.) Thus, the kind of statutory

analysis provided by Defendants is not necessanstave this claim.
8

ct

—n

Py

D

ntiffs

S




© 0o N o o N O w N

IR
(@]

11

preemption test was “narrowed” by the decisiorCotton Petroleum Corp. v. New Mexjct90
U.S. 163 (1989), where the Court upheld New Mexico’s taxes on-éndam corporation tha
produced oil and gas on lands it leased from an Indian tribe. Even though the Cchedra
different result than it did ilBracker, however, it made clear that it was applyBoackers fact
specific inquiry. When a state seeks to tax lessees of Indiad, the Court said, preemptio
guestions “are not resolved by reference to standards -@hgpéon that have developed in oth
areas of the law, and are not controlled by ‘mechanical or absolute conceptgiase or tribal
sovereignty.” 1d. at 16 (quoting Bracker, 448 U.S. at 145). “Instead, we have applied a flex
preemption analysis sensitive to the particular facts and legisleti@ived.” Id. The fact that
Cotton Petroleurfound that the facts of thease balanakdifferently than thee inBrackerdoes
not mean that balancing itseff is an unnecessary exercise.

Defendants cite two cases whd&rckerbalancing was not applied. First, Arizona
Dep’t of Revenue v. Blaze Const. Ca26 U.S. 32 (1999), the Supreme Court upheld Arizof
tax on a contractor that was servicing roads on an Indian reserpatisnant to a contract wit
the federal government The Court recognized thaBrackers particularized inquiry has beg
applied “[in cases involving taxation of emeservation activity . . . where the legal incidence)
the tax fell on a nontribal entity engaged in a transaction with tribe®alr iembers.”ld. at 37.
“But,” the Court said, “we have never employed this balantsgjin a case such as this one wh
a State seeks to tax a transaction between the Federal Government anenianoprivate
contractor.” Id. The Court declined to do so becaisackerinterest balancing would cloud th
clear rule establishethy United States v. New Mexicdb5 U.S. 720 (1982), permittingtate
taxation of federal contractors. “The need to avoid ltigation and to ensficentftax

administration counsels in favor of a bright standard for taxation of federal contrag
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recardless of whether the contracted activity takes place on Indian reservationdd. This
opinion did not announce a retreat from interest balancing where federactargrare nof
involved.

The Supreme Court also declined to afjtgckerin Wagna v. Prairie Band Potawatom
Nation, 546 U.S. 95 (2005). The reason this time was not that federal contractereveled,
but rather that the taxed transactions took place off of the reservAtioimdian tribe challengeq
Kansas’s imposition of a rtar fuel excise tax on a ndndian distributor of fuel supplied to a g
station operated by the tribe on reservation propeffjne Court held, the Brackerinterest
balancing test apples only whetra State asserts authority over the conduct oflmdians
engagingin activity on the reservation.’ [Citin@racker, 448 U.S. at 144.]t does not apply wherg
as here, a state tax is imposed on alndian and arises as a result of a transadtiahdccurs off
the reservation.” 546 U.S. at 9BecauseéDefendants’ taxes are undisputedly applied to
reservation activitiesyWagnonis asinapplicable a8laze

Wagnondoes mention that the Supreme Court has “applied the balancing test adig
in Brackeronly where ‘the legal incidence of the tax fell on a nontribal entity engaged
transaction with tribes or tribal members,’ [citiBjaze 526 U.S. at 37] on the reservation.” 5
U.S. at 110. The Coufurther recognizedthat “[limiting the interest balancing test exclusive
to on-reservatiortransactions between a nontribal entity and a tribe or tribal membensgstent
with our unique Idian tax immunity jurisprudence.ld.at112(emphasis in original) Defendants
argue that this languagewvhich contemplates nedmdians transacting with tribe membel
precludesBrackers application in cases like this one, where-hmians are transacting with othg
nonindians ButWagnors holding was focused omherethetaxed transaction occurred (dret

reservation or off of it), not on the tribal nontribal identities of the transacting parties. This

10
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apparent from the Court's decision to emphasize-réservation” in the sentence delimitin
Brackers reach,id. at 112, and its focus in the selgsient sentence and paragraphs on
“significant geographic component” of tl¥ackerinquiry. Id. at 11213. Itis further apparen
from the Court’s succinct statement of its holding: “For the foregoingonsasve hold that th¢
Kansas motor fuel tais a nondiscriminatory tax imposed on an-reffervation transactio
between nofindians” 1d. at 115(emphasis added)Not only does this sentence again highlig
the dispositive geographic location of the transaction, it discards complatgkeguirement tha
an Indian sit as a party to the transaction.

Erasing any possible ambiguity left BlazeandWagnonthe Ninth Circuit held irBarona

Band of Mission Indians v. Ye&28 F.3d 1184 (2008), thBrackerapplied to a preemption claim

where California sought to tax a ndndian contractor who purchased materials from:limoiian

vendors for construction that would take place on a reservation. “Without thenieoiwee of goer

sebright line test, the Court said,'we turn to theBrackerbahrcing test, developed for thog
‘difficult questions ... where, as here, a State asserts authority over the conduct-loidizoms

engagingin activity on the reservation.” 528 F.3d at 1190 (quotiigicker, 448 U.S. at 144)
The Court weighed theespectivefederal and tribal interests against state interests, and deter
the statetax at issue was not preemptdd. at 119193. Defendants arguigarona Bandoes not
resolve whetheBrackerapplies to transactions between+hodians becausBarona Banddoes
not mentionBlazeand “this Court is not bound by ‘unstated assumptions oifitigaited issues.™
(Doc. No. 117 at 15 (quotinakamoto v. Duty Free Shoppers, L#b4 F.2d 1285, 1288 (9th C
1985)).) ButBarona Bandloes citeWagnondemonstrating thdtwas aware of this line of case
and there is an obvious reason why the Court riid cite Blaze— Blazés narrow holding abou

taxation of federal contractoraras wholly inapplicable The case law does not suppqg
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Defendants’ contdaion thatBrackerdoes not apply in a case like this one, where “a State a
authority over the conduct of ndndians engaging in activity on the reservatio®facker, 448
U.S. at 144 A factspecific analysis will be necessary to resolve the tiffiainoreemption claims
3. Tribal sovereigntyremains an inde pendent barrier against state taxation.
Finally, Defendants argue that the Supreme Court has never recognizedowiadignty
as an independent basis to invalidate a state tax, and thus Plaiotféseignty claim should b
dismissed. Defendants contend that sovereignty interests merele s&s a backdrop in th
preemption analysisPlaintiffs correctly respondhat the doctrine of tribal seffovernment does
provide an independent bar to state taxation.
In Bracker, the Court explained that federal preemption and tribal sovereignty eap

“two independent but related barriers to the assertion of state regulatboyritg over tribal

5Serts

1%

(€S

reservations and Indians.” 448 U.S. at 14Zh€’ two barriers are independent because either,

standing alone, can be a sufficient basis for holding Btatéapplicable to activity undertake
on the reservation or by tribal membérdd. at 143. This unequivocal statement remains gg
law.

Under the Ninth Circuit's standard, “Whether a state tax infringes itwal sovereignty
depends on the extent to which tribal ggifernment is affected.Gila River Indian Community
v. Waddell 91 F.3d 1232, 1239 (9th Cir. 1996%ila 11). This deterrmation requires g
particularized inquiry that essentially resemitiizackerbalancing. InChemehuevi Indian Tribg
v. California State Bd. of Equalizatip®00 F.2d 1446 (9th Cir. 198@pr example the Court

examined the tribe’s seffovernment claim agnst California’s imposed cigarette tax by

3 As all parties agree that a more fully developed factual record ésserg to demonstrate the respective fed
tribal, andstate interests at issutbe Courtwill not conduct the particularizeahalysisat this time
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“palanc[ing] the state’s interest in applying its cigarette tax {eeervation sales to nondians
against the impact from the tax’s imposition on the Tribe’s ability to govezlh éffectively.”
800 F.2dat 1449. Indeed, the Supreme Court @olville explained that “The principle of tribg
selfgovernment . . . seeks an accommodation between the interests of thanfibedera
Government, on the one hand, and those of the State, on the other.” 447 U.S. at 156.
Because the preemption test and sovereignty test are so closelg, ielst@einsurprising
that the party that prevails on preemption interest balancing virtualyyslalao prevails or
sovereignty interest balancingBut as the Court has not been asked to weigh the preen
interests on the current record, it will refrain from doing so on the sgugrailaim as wel. The

Tribe remains “entitled to prove its allegationsGila River Indian Community v. Waddedi67

F.2d 1404, 1413 (9tiCir. 1992) Gila 1) (remanding so that the tribe could offer evidencq i

support of its selfjovernment claim)

B. Plaintiffs Motion for Partial Summary Judgment

Plaintiffs move for an order holding that, as a matter of law, governmeritesghat are
provided by Defendants outside the boundaries of Quil Ceda Vilage and that do cidy (
support commerce in the Vilage cannot be factoredBmnerk erbalancing Defendants respon
that these services are relevémtoth preemption and sovereignty interest balanciigecause
the Supreme Court has acknowledged thatestrvation servicavay weigh in the States’ favg
whenthe taxed goodareimported fromoff of the reservation and are soldnmnindian taxpayers
who resideoff the reservationDefendants are entitled to present evidence of such services.

In Colville, the Supreme Court balanceampetingtribal and staténterestsin determining
that astate tax on cigarettes wast preempted, and recognized thatreffervatiorstateprovide d

servicesveighedin favor of state interests:
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While the Tribes do have an interest in raising revenues for essentiahrgental

programs, that interest is strongest when the revenues are derived fuam val

generated on the reservation by activities involving the Tribes and when the

taxpayer is the recipient of tribal services. The state also has a aggitim

governmental interest in raising revenues, and that interest is likestrisegest

when the tax is directed at akservdéion value and when the taxpayer is the

recipient of state services.
447 U.S. at 1567. The Court found relevant that thdividuals who bore the cigarette tax
were largely nofindians residing off the reservation who did not receive significantatriservices.
Id. at 157.

Consistentwith Colville, in Salt River PimaMaricopa Indian Community50 F.3d 734
(9th Cir. 1995), the Ninth Circuit identified three factors relevanhéopreemption inquiry “the
degree of federal regulation involved, thepective governmental interests of the tribes and s
(both regulatory and revenue raisingfd the provision of tribal or state services to the party|
state seeks to tdx50 F.3d at 73demphasis added)The Salt RiverCourt upheld Arizonssales
and rentals taxes imposed on 1iodian businesses selling to Aian customers in a shoppir
mall located on a reservation. The Caertognized that nelndians bore the legal incidence
Arizona’s taxes and further noted thd#rizona and & agents provide the majority of th
governmental services used by these taxpgdpéirthe reservatign’ 1d. at 737. Consequently,
the Court held;'the State’s interest is at its strongest, not its weakédt.”

Defendants point out that ttiee ame scenario is present here. Because the Defer
seek to tax transactions between-hmfians, tle state services provided to these-lmtians is a
relevant component of the preemption inquiryio the extent Defendants can show that t
“provide the majority of the governmental services used by these taxpayers,” theistsewey

weigh more heavily. There is no requirement that these services be provided\Milage, or

even on the reservation. 8ualt River the Court noted it wasuhdisputel that Arizona and itg
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subordinate entities provide the governmental services used by tediaon purchasersff the
reservation” Id. at 735 (emphasis added).

In support of their argument that services provided outside the Village cannat
preempion, Plaintiffs cite cases where the weight of other factors provpdsitise. InBracker
for example,Arizona sought to impose motor carrier license tax and an excise fuel tax g

logging company for driving on public Bureau of Indian Affairs and tribal roads withir-ahe

defe

na

Apache Reservation. 448 U.S. at-48 The Supreme Court held that the taxes were preempted

because the federal government comprehensively regulated the harvesting ofirimianand

“[tlhere is no room for these taxestime comprehensive federal regulatory schemid."at 148.

Because the federal anéb#l interests in this sphereane overwhelming, the Court set an exacting

evidentiary standard that the State would need to satisfy in order to prgvadf of a speific
“regulatory function or service performed by the State that would justify sthesament of taxes
Id. at 14849. Because Arizona could not identify any such function or service relatagdatH
or tribal roads within the reservation, its taxes wetmd to bepreempted.ld.
However, he BrackerCourtpointedly distinguished the case from one “in alhithe State
seeks to assess taxes iture for government functions jgerforms for those on whom the tax|
fal.” 1d. at 150. Here,Defendantgio seek to impose taxes on Aadians for services providie
to them. And wnlike the timber production iBracker, shopping malls on Indian lands are

comprehensively redated by the federal governmernit.follows, then thatthe State may be abl

to establish its interests without proving the delivery of services to imbenbers on the

reservation.
In YavapaiPrescottIndian Tribe v. Scoitl7 F.3d 1107 (9th Cir. 1997), the Ninth Circ

explained that courts have only required a State’s taxes to directly fundeseagisociated wit
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the taxed activities when strong federal and tribal inte@stpresent 117 F.3d at 1111 (citing

SaltRiver 50 F.3d at 737Gila River I, 91 F.3d at 1239)Such weightyfederal and tribal interest

were found to exist in cases cited by Plaintiffs, such as the presemmmnpfehensive angd

pervasive federal reguian, see, e.g., New Mexico v. Mescalero Apache Tdibg U.S. 324

(1983); Ramah Navajo Sch. Bd., Inc. v. Burea of Revenue of New MdsRd).S. 832 (1982);

Bracker, 448 U.S. 136Hoopa Valley Tribe v. Nevin881 F.2d 657 (9th Cir. 1989 the taxatin
of “Indian resources or servicEsSalt River 50 F.3d at 738 (emphasis in original) (ctti
California v. Cabazon Band of Mission Indig@80 U.S. 202 (1987) (bingdBracker (timber),
Crow Tribe of Indians v. State of Montgrd9 F.2d 895 (9th Cir. 1987) (coaljoopa Valley
(timber)). Those interests are not present here.

The nature of the state’s relationship with the taxed activilyeskemwhen the transactiof
is comprehensively regulated by the federal government en\ie value of the taxed resourg
is derived almost exclusivelyn the reservation. In such cases, the State may be requi
demonstratethat its services maintaia close nexus with the taxed transactiself. Here,in
contrast,where the tribesi not a direct party to the transaction and the taxed goods have
imported from off the reservation for sale to findians also living ofthe reservation, the State
interests may be demonstrated, in part, by evidence of services proffided reservation to the

nonindian taxpayers. Defendants are entitled to present such evidence.
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V. CONCLUSION
For the foregoing reasortbe Court HEREBY:
1. GRANTS in part and DENIES in part Defendants’ Motion for Summary Judgn
(Doc. No. 2). The Motion iSGRANTED as to Count | and DENIED as to Countg
and I11.
2. DENIES Plaintifs’ and Plaintiffintervenor’'s Motion for Partial Summary Judgmet
Regarding Government Services (Doc. Nos. 74, 77.)

Datedthis 5th day of January 2017.

A:,é-al.d_, Eu-l-&-t..{ A

Barbara JacobRothstein
U.S. District Court Judge
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