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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
MARCUS COLLINS, CASE NO. C15-0948JLR
Plaintiff, ORDER

V.

SWEDISH MEDICAL CENTER, et
al.,

Defendants.

l. INTRODUCTION

This matter comes before the court on Defendadtan Messer, Steve Marshall,

Donna Moberly, Trish Gallagher, and Rian Brown (collectively, “Individual

Defendants”); Swedish Medical Center (“Swedish”); and Providence Health & Seryices’
(“Providence”)motion to dismiss for insufficient service of process. (Mot. (Dkt. # 14).)

The court has reviewed the motion, all submissions filed in support thereof and

opposition thereto, the relevant portions of the record, and the applicable law. Being
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fully advised?! the court GRANTS Individual Defendants, Swedish, and Providence
(collectively, “Moving Defendants”) motion and DISMISSES Plaintiff Marcus Collin
claims against themWITHOUT PREJUDICE Additionally, the court DISMISSESua
sponteMr. Collins’s claims against SIEU 1199NW and Margaret Cary WITHOUT
PREJUDICE and with leave to amend.
Il. BACKGROUND

Mr. Collins initiated this litigation by filing a motion for leave pooceedn forma
pauperison June 15, 2015 (IFP Mot. (Dkt. # 1after recaiing a right-to-sue letter fron
the Equal Employment Opportunity Commission (“EEDPGn March 20, 2015 (Compl
(Dkt. # 4) 1 4.1). The court granted Mr. Collins’s motion on June 16, 2015 (IFP Or
(Dkt. # 3)), and he filed higro secomplaint that sameay ceeCompl.).

In his complaint, Mr. Collins alleges Moving Defendants violated Title VII of 1
Civil Rights Act of 1964 (“Title VII"), 42 U.S.C. § 2000e. (Compl. 11 5.1-5.9.) The
alleged violations stem from a “restructure” oé targical department at Swedish that
began in June 20111d( 11 3.3-3.4.) Part of the restructure agreement provided tha
Collins would be reassigned if he obtained additional certification offered by Swed
(Id.) Alternatively, if he declined to obtain the atfolnal certificationthe agreement
provided that Mr. Collins would be “laid off with severance benefits or given prefers
for another open position in the medical center for which he . . . was qualifidd.” (

1 3.5.) Mr. Collins did not pursue the opportunity for additional certificagesid.

S

UJ

der

he

t Mr.

sh.

ence

! No party has asked for oral argument concerning this motion, and the court deenrs it to

be unnecessaryseel.ocal Rules W.D. Wash. LCR 7(b)(4).
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1 3.9) and declined Swedish’s offers of employment in other positions because, in
opinion, they “fell short of contractual obligation$d.(93.13, 3.16). On July 25, 201
Swedish offered Mr. Collins a position that Mr. Collins felt “satisfied the contractua
obligation,” but Swedish later terminated Mr. Collins from the positecause he
refused taaccepta rotating weekend shiftid( 11 3.17, 3.21see alsad. 113.24, 3.29,

3.32.) This lawsuit followed. (Compl.)

his

OT

On July 21, 2015, the Clerk issued a summons for each defendant named in the

complaint. (Summons (Dkt. # 5).) On August 3, 2015, counsel for Providence and

Swedish filed a notice of appearance. (Providence Not. (Dkt. # 6).) On November 2,

2015, the same counsel filed a notice of appearance on behalf of Individual Defen

(Indiv. Not. (Dkt. # 13).) That same day, Moving Defendants subsequently filed thg

jants.

1%

instant motion to dismiss Mr. Collinsidaimsfor insufficient service of process pursuant

to Federal Rule of Civil Procedure 12(b)f5)Mot. at 1.) Providence and Individual
Defendants alternatively move dismiss Mr. Collinss claims against them for failure {
state a claim. 1¢.) Although Mr. Collins filed proof of service of summons on
Providence and Swedish on November 12, 2015, Mr. Collins has not provided the
with proof of service of the complaint on any Moving Defendan@®on{pareAff. for
Providence (Dkt. # 1&nd Aff. for Swedish (Dkt. # 19yith Raymond Decl. (Dkt.

#21).)

2 Although Defendants do not expressly characterize their motion as such, their m(
dismiss “because [Mr. Collins] failed to serve them within 120 days after filisgcomplaint]”
is effectively a Rule 12(b)(5) motion to dismiss for insufficient serviceatgss. (Mot. at 1);

o

court

ption t

Fed. R. Civ. P. 12(b)(5).
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. ANALYSIS
A. Moving Defendants Motion
Moving Defendants argue that the court should dismiss Mr. Collins’s claims

against them because he failed to timely and properiyeshem. (SeeMot. at 1.)

Fedeal Rule of Civil Procedure 4 articulates the requirements for timely and proper

service. SeeFed. R. Civ. P. 4(c). Pursuant to Rule 4, the plaintiff is responsible for
ensuring that both the summons and complaint are served upon each defendanten
timeframe provided by Rule 4(mpBeeFed. R. Civ. P. 4(b), (c)(1). At the time Mr.
Collins filed his complaint, Rule 4(m) required him to sezaehdefendant within 120
days’ after filing his complaint. Fed. R. Civ. P. 4(m) advisory committee’s note to 2
amendment “[I]n the absence of proper service of process, the district court has ng
power to render any judgment against the defendant’s person or property unless tf
defendant has consented to jurisdiction or waived lack of proc8&C’'v. Ros$H04
F.3d 1130, 1138-39 (9th Cir. 2008ealso Omni Capital Int’l, Ltd. v. Rudolf Wolff &
Co, 484 U.S. 97, 104 (1987). Rule 12(b)(5) allows a defendant to move to dismiss

action for insufficient service of process. Fed. R. Civ. P. 12(b)(5).

3 Effective Decembel, 2015, the time period for proper service decreased from 12(
to 90 days. Fed. R. Civ. P. 4(m); Fed. R. Civ. P. 4(m) advisory committee’s note to 2015
amendment. Because Mr. Collins filed his complaint in June Z&EE&0mpl.), the court
considers Mr. Collins’s deadline for timely service under Rule 4(m) to be 120 days$hie date
he filed his complaintSeeDao v. Liberty Life Assurance Co. of Bostdbio. 14CV-04749SI
(EDL), 2016 WL 796095at *2 (N.D. Cal. Feb. 23, 2016) (quoting 2015 U.S. Order 0017)

(explaining that the 2015 amendments to the Federal Rules of Civil Procedure applying pé

ithin th

015
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D days

v

casesinsofar as just and practicable”).
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If the plaintiff does not timely serve a defendant, Rule 4(m) requires the cou

grant an extension of time for service if the plaintiff shows good cause. Fed. R. Ciy.

4(m); see also Efaw v. Williamd73 F.3d 1038, 1040 (9th Cir. 2007). A plaintiff's
“tardy efforts to accomplish service” are not sufficient to show good cavis€lain 11|
v. 1st Sec. Bank of WasNo. C132277RSM, 2014 WL 7043474, at *2 (W.D. Wash.
Dec. 11, 2014). If the plaintiff does not show good cause for failing to comply with
4, the court must either dismiss the complaint without prejudice or grant a specific
extension of time for service. Fed. R. Civ. P. 4(sef also Efayd73 F.3d at 1040-41.
The courts discretion under Rule 4(m) isoad. SeeEfaw, 473 F.3d at 1041 (citing
Henderson v. United Statesl7 U.S. 654, 661 (1996)). In exercising its discretion, t
court mayconsider factors including the length of delay foger serviceprejudice to a
defendant, statute of limitations, actual notice of the lawsuit, and eventual sédvice.
Mr. Collins has shown neither timely and proper service nor good cause for
to effect such servicé.(See generallfpkt.) Thus, the court has discretion to dismiss
Collins’s claims without prejudice or grant Mr. Collins an extension of time for serv
SeeFed. R. Civ. P. 4(mEfaw, 473 F.3d at 1041. The court considersBEfavfactors

in exercising this discretionEfaw, 473 F.3d at 1041.

* The court is mindful of Mr. Collins’pro sestatus, but that status does not excuse hjis

failure to respond to Defendants’ motion. Although the court viegrs aelitigant’s filings
liberally, see Erickson v. Pardu§51 U.S. 89, 94 (2007)ro selitigants “must still follow the
same rules of procedure that govern other litigants.re Harris, 596 F. App’x 581, 583 (9th
Cir. 2015) (quotindgriones v. Riviera Hotel & Casind16 F.3d 379, 381 (9th Cir. 1997))
(internal quotationsmitted.
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Although several of thEfawfactors weigh against dismissal, the court finds tH
dismissal is appropriate in light of the delay, the lack of eventual service, and Mr.
Collins’s failure to take any action to pursue his claims or explain his conduct to thg
court. Mr. Collins filed his complaint more than 280 days ago and has not accomp
proper service on any Moving Defendant§See generalljpkt.); see also Troxell v.
Fedders of N. Am., Inc160 F.3d 381, 382 (7th Cir. 1998) (affirming the district cour
dismissal under Rule 12(b)(5) when the plaintiff effected proper service more than
days after filing the complaint). Moreover, although Mr. Collins’s Title VII claim is 1
likely time-barred, he has made no effort to communicate to the court a tbegieserve
his clams. SeePayan v. Aramark Mgmt. Servs. Ltd. P’sMp5 F.3d 1119, 1121 (9th
Cir. 2007) 6oting that a Title VII claim is statutorily barred affdF daysrom the
claimant’s receipt of an EEOC right-to-sue letter); (Compl. § 4.1 (alleging that Mr.
Collins received the EEOC's right-to-sue letter on March 20, 204&¢)also Troxell
160 F.3d at 382-83 (affirming a district court’s dismissal for failure to satisfy Rule 4
even though the plaintiff was statutorily barred from refiling the claigcordingly, the
court exercissits discretion under Rule 4(m) to dismiss Mr. Collins’s claims against

Moving Defendants for failure to timely serve them.

> As noted above, in response to Defendants’ Rule 12(b)(5) motion Mr. Collins fileq
affidavits attesting that on November 10, 2015, a process server served a summons on b
Providence and Swedish. (Aff. for Providence; Aff. for Swedish.) However, this sunoniyn
service was insufficient because (1lid not include the complaint@mpareAft. for
Providenceand Aff. for Swedishwith Compl.); and (2) the service occurred outside the perig

at
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required by Rule 4(m).
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B. Additional Defendants Who Have Not Yet Appeared

As noted above, Mr. Collins is proceedimigp seandin forma pauperis (IFP
Order.) A complaint filed by any person proceedméprma pauperiss subject to a
mandatorysua sponteeview and dismissal if it (1) “is frivolous or malicious,” (2) “fall
to state a claim on which relief may be granted,” or (3) “seeks monetary relief agai
defendant who is immune from such relief.” 28 U.S.C. 8§ 1915(e)(2)(B)(i)&@houn
v. Stah] 254 F.3d 845, 845 (9th Cir. 2001) (clarifying that although much of 28 U.S
8 1915 references prisoners, 8 1915(e)(2)(B) applies to both prisoners and non-pr
proceedingn forma pauperiy Lopez v. Smiti203 F.3d 1122, 1127 (9th Cir. 2000)
(“[S]ection 1915(e) not only permits but requires a district court to dismigsfarma
pauperiscomplaint that fails to state a claim.”). Unless amendment would be futile
court should grant leave to amend when dismissing a complaint under Section 191
Seelopez 203 F.3chat 112829.

Because Mr. Collins is proceedipgo se the court construes his pleadings
liberally. See Berhardt v. L.A. Cty.339 F.3d 920, 925 (9th Cir. 2003). Nonetheless
complaint must “give the defendant fair notice of what the . . . claim is and the grot
upon which it rests” and must include sufficient facts to “state a claim for relief that

plausible on its face.Bell Atl. Corp. v. Twomb|\550 U.S. 544, 555, 570 (2007)

(alteration in original) (citations omittedpismissal for failure to state a claim for relie

“can be based on the lack of a cognizable legal theory or the absence of sufficient

alleged under a cognizable legal theoBdlistreri v. Pacifica Police Dep;1901 F.2d

S
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696, 699 (9th Cir. 1990%ee alsdred. R. Civ. P. 8(a)(2).
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In addition toMoving Defendants, Mr. Collins included two other defendants in

his complaint: “SIEU 1199NW” and “Margaret Cary, C/O SIEU 1199NW.” (Compl,

191.4, 1.10.) Mr. Collins alleges “negligent misrepresentation” against SIEU 1199NW

(id. 1 5.2) and a violation of Title VII against Ms. Caig. ([ 5.8). Mr. Collins fails to
assert any facts supporting his claim that SIEU 1199N&gligently misrepresented”
the terms of the bargaining agreement between SIEU 1199NW and Sw&ksil. (
193.1-3.35);see generally Manning v. Swedish Med. Qdo0. C15-949RSL, 2015 WL
4231584, at *2 (W.D. Wash. July 9, 2015) (reaching the same conclusion regarding
nearly identical complaint). Accordingly, Mr. Collins fails totsta claimon which
relief may be grantecndthe court dismisses his claim against SIEU 1199N\8&e28
U.S.C. § 1915(e)(2)(B)(ii).

Additionally, Mr. Collins’s claim against Ms. Cary lacks a cognizable legal

theory. GeeCompl. 11 5.8-5.9.) Mr. Collins cannot sue individual defendants undg

=

Title VII. See Craig v. M & O Agencies, Ind96 F.3d 1047, 1058 (9th Cir. 2007) (“We
have long held that Title VIl does not provide a separate cause of action against

supervisors or co-workers.'Bink v. Modoc Indian Health Project, Ind57 F.3d 1185,
1189 (9th Cir. 1998) (“[C]ivil liability for employment discrimination does not extend to
individual agents of the employer who committed violations, even if that agent is a
supervisory employee.”)Accordingly, Mr. Collins’s allegations against Ms. Cary fail|to
state a claim on which relief may be grant&keBalistreri, 901 F.2d at 69%ee als®8

U.S.C. § 1915(e)(2)(B)(ii).
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In sum, the court dismissesa sponté/r. Collins’s claims against SIEU
1199NW andMs. CarybecauséVir. Collins’sin forma paupericomplaint fails to state
claim against either defendant. Pursuant to Section 1915(e), the court grants Mr. (
leave to amend the claims against SIEU 1199NW and Ms. Cary, but he must do s(
20 days of the date of this order. If Mr. Collins does not file an amended complain
respect to those claims within 20 days of the date of this order, the court will dismij
claims against SIEU 1199NW and Ms. Cary without prejudice and without leave tg
amend

IV. CONCLUSION

For the foregoing reasons, the court GRANTS Moving Defendants’ motion tg
dismiss for insufficient service of process (Dkt. # 14) and DISMISSES Mr. Collins’s
claims against Adam Messer, Steve Marshall, Donna Moberly, Trish Gallagher, Ri
Brown, Swedish, and Providence (Dkt. ¥AMITHOUT PREJUDICE® Additionally, the
I
I
I
I
I

I

® Because no changes to Mr. Collins’s complaint can overcome the dismisttaiges
from his failure to serve Moving Defendants, granting Mr. Collins leave to amend those c
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court DISMISSESua spontér. Collins’s claims against SIEU 1199NW and Ms. C3
WITHOUT PREJUDICE. The court GRANTS Mr. Collins 20 days to amend his
complaint with respect to the claims against SIEU 1199/ Ms. Cary

Dated this 28tlday ofMarch, 2016.

W\ 2,905

]
JAMES L. ROBART
United States District Judge
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