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num Life Insurance Company of America

HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CHRIS BUNGER,

Plaintiff, Case No. 2:15-cv-01050-RAJ
v ORDER
UNUM LIFE INSURANCE COMPANY
OF AMERICA.
Defendant.
. INTRODUCTION

This matter comes before the Court oaiftiff Chris Bunger'sMotion for Award
of Fees and Costs Under 29 U.S.C. § 1132]g)kt. # 25. Having reviewed the brief
submitted by the parties and the relevant podiof the record, th@ourt finds an award
of attorney’s fees and costs appropriateor the reasons set forth below, the Court
GRANTS in part and DENIES in part Plaintiff’'s motion.

. BACKGROUND

The Court has detailed the backgrowfidhis case in other OrderSeeDkt. # 24;
Dkt. # 30. Briefly, Plaintiff brings thiaction under the Empleg Retirement Income
Security Act (“ERISA”), specifically under 29.S.C. § 1132(g)(1) and Federal Rule o
Civil Procedure 54(d)(2).
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This Court previously denied Cross Mms filed by Plaitiff and Defendant
Unum Life Insurance Comparof America after parties requested a final judgment uf
Federal Rule of Civil Procedure 52. Dkt. # Z8laintiff’s initial action, brought under 2
U.S.C. 8 100kt seq, sought to recover short-term disability benefits and long-term
disability benefits under Plaiffits employee benefits program&d. Plaintiff argued thaf
he was totally disabled under the term&ath plans due to chronic fatigue syndrome,
Lyme disease, or an unspecified illnesschiicauses extreme fgtie and inability to
concentrateld. Defendant argued that MruBger had no properly diagnosed
conditions, and had nshown that he was unablegerform his job functionsld.

Based on the record, this Court was alole to determine whether Mr. Bunger is
disabled, and the Court instructed Unum forim Mr. Bunger of what additional testing
or diagnostics it required in order to make@iormed decision as to whether Mr. Bung
Is able to perform his job functionsd. As such, this Court remanded Mr. Bunger’s ¢
to Unum in order to fuhter develop the recordd.

Plaintiff has now filed a Motion for Awardf Fees and CastUnder 29 U.S.C. §
1132(g)(1); Plaintiff requests $75,100.00ees and $743.48 in costs. Dkt. # 33.
Defendant opposes the motion. Dkt. # 31.

[ll. DISCUSSION

In an ERISA action, the court has didme to award reasonable attorneys’ feeg
and costs to either party if the party segkiees has achieved “some degree of succe
on the merits.”"Hardt v. Reliance Standard Life Ins. C660 U.S. 242255 (2010)
(quotingRuckelshaus v. Sierra Clu#63 U.S. 680, 694 (1983pee als®9 U.S.C. §
1132(g)(1). However, a claimant doeg satisfy this requirement by achievittgvial
success on the merits” or a “ply procedural victor[y].”Hardt, 560 U.S. at 255

A claimant satisfies thelardt standard “if the court can fairly call the outcome
the litigation some success on the merithaut conducting a lengthy inquiry into the

guestion whether a particular party’s success wabstantial’ or occurred on a ‘central
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iIssue.” Hardt, 560 U.S. at 255 (internal quotati marks omitted) (brackets omitted).
Notably, the Supreme Court lardt did not decide “whether a remand order, without
more, constitutes ‘some success on the meufficient to makea party eligible for
attorney’s fees under 8§ 1132(g)(1)d. at 256.

A. Some Degree of Success on the Merits
The Ninth Circuit has not yet deteimad whether a remand to the plan

administrator is sufficient “sicess on the merits” to establisligibility for fees under 29
U.S.C. 8§ 1132(g)(1). Plaintiff arguesatthe is entitled to a fee award un#iardt, and
cases interpretingardt, because a remand is a sufficiengi@de of success. Dkt. # 25 i
3. Defendant argues that a remand to tmeiidtrator, without mee, is not sufficient
success to warrant a fee award.t.Bk31 at 3.

Contrary to Defendant’s argument, many courts shtexalt hold that a remand tg
a plan administrator may constitute a suéfitidegree of success to warrant feese,
e.g, Gross v. Sun Lifegsur. Co. of Canad&63 F.3d 73, 74-86 (1st Cir. 2014#rt.
denied135 S.Ct. 1477 (2015) (finaly sufficient success onghmerits after the court
remanded to the plan administrator and eggly refrained from expressing any view ¢
the ultimate merits gblaintiff's claim); McKayv. Reliance Standard Life Ins. Cd428
F. App’'x 537, 539-547 (6tlir. 2011) (unpublished) (findg plaintiff achieved some
degree of success after plaintiff receivadother shot” by remanding for further
consideration.);Huss v. IBM Med. & Dental Pla18 Fed. App’'x498, 501-513 (7th
Cir. 2011) (unpublished) (concluding plaintiff aeted more than “tvial success” after
plaintiff “secured a reversal of the adminisitra denial of benefits, a remand for furthg
proceedings involving a different controllidgcument, and the impition of a statutory
penalty against defendants.”).

Few district courts in the Ninth Circthiave specifically addressed the issue of
whether a remand to the defendant is a cieffit degree of success on the merits to

qualify for an award of feeand expenses. However,Barnes v. AT & T Pension
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Benefit Plan-Nonbargained Progrartie court found that a remand order, without mq

adequately established some success oméngs. 963 F. Supp. 2d 950, 962—-63 (N.D.

Cal. 2013). Th&arnescourt noted how “in the wake éfardt, lower court cases ... ha
usually concluded that a remand to...condudher administrative proceedings is not
merely procedural victory [or trivial succeds]t reflects a sufficient degree of succesy
the merits to qualify for aaward of fees and expenselsl’ at 962. (quotations omitted
(quotingOlds v. Ret. Plan of Int'l Paper C2011 WL 2160264, &R (S.D. Ala. June 1,

2011).

re,

5 0N

In this case, the Court was unablel&ermine whether Mr. Bunger was disabled

based on the insufficiently developed recobkt. # 24 at 19. The Court noted that
“Unum'’s internal documents arife with their concernabout lack of testing,” yet
“Unum did not suggest that Mr. Bunggtould have further testing dondd. at 20. The
Court observed that Unum never seemeslggest that Mr. Bunger’s complaints werg
“untrue, just that those complaints have not been properly tested, diagnosed, or trg
Id. at 21. The proper response, the Courtdygeuld have been for Unum to inform
Mr. Bunger that he required additional tegtidiagnosis, and treatment, and “not to
simply deny Mr. Bunger’s claim.Id. In fact, this Courtecognized it was “highly
unlikely” that Mr. Bunger could spend eighburs a day developing content for his
employer’s website when his condition lefirhunable to cook, clean, or care for his
children. Id.

IgnoringBarnes Unum argues that Mr. Bungachieved less success on the
merits than the plaintiff itdardt. Even so, Mr. Bunger still achieved sufficient succeg
on the merits.Hardt, 560 U.S. at 256 (finding plaifitiachieved sufficient success on t
merits after the court remanded to the @dministrator and after the court found
“compelling evidence that Mslardt is totally disabledue to her neuropathy.”3ge also

Gross 763 F.3d at 77 (finding Hardt's succesdo&“far more” thartrivial success,
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suggesting circumstances less favorable Hanmlt's would also meet the necessary le
of success.).

Although the Court did not have suffictegvidence to determine whether Mr.
Bunger was disabled, the Court is persuatatiadditional testig and diagnostics may
strengthen Mr. Bunger’s claim, and may eusrease the possibility of a favorable
benefits determinationGross 763 F.3d at 79 (noting how a change on the standard
review altered the dynamic between defendauak plaintiff in the sbsequent proceedin
by increasing the likelihood of a favorable biisedetermination, in effect, strengtheni
plaintiff's claim.). This is especially trua light of the Courts conclusion that Unum
appeared to conflate the issue of whether Mr. Bunger was sick with the issue of wh
Mr. Bunger had been properly diagnosed. BK24 at 21. “Unum may be correct that
Mr. Bunger has not been correctly diagnosBdt that does not medre is not sick.”ld.
Therefore, with further testing, Mr. Buagmay ultimately succeed on his claim,
undoubtedly making a remand to Unum far mibian a “procedural victory” or “trivial
success.”

In this case, remanding to Unum with msttions to inform Mr. Bunger of what
additional testing it requires to make an nmfed decision as to whether Mr. Bunger is
able to perform his job functions constitutseme meaningful bengf for Mr. Bunger.
Gross 763 F.3d at 77. TherefarMr. Bunger has establishsdifficient success to satis
theHardt threshold requirement.

B. Hummd Factors
Once the court concludes that the claintaad satisfied the standard of succesg

forth in Hardt, it must then consider the fivectars outlined by th&linth Circuit in
Hummell v. S.E. Rykoff & C®34 F.2d 443 (9th Cir.1980), to determine whether to
award reasonable attorryees and costsSimonia v. Glendale Nissan/Infiniti
Disability Plan,608 F.3d 1118, 111®th Cir.2010). Tose factors are:
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(1) the degree of the oppagiparties’ culpability or bad

faith; (2) the ability of the opming parties to satisfy an

award of fees; (3) whether an award of fees against the

opposing parties would detethets from acting under similar

circumstances; (4) whether therfies requesting fees sought

to benefit all participants arigeneficiaries of an ERISA plan

or to resolve a significantdal question regarding ERISA,;

and (5) the relative merits of the parties’ positions.
Hummell,634 F.2d at 453. When the court bgpthese factors, it “must keep at the
forefront ERISA’s remedial purposes thabstd be liberally castrued in favor of
protecting participants in employee benefit plamécElwaine v. U.S. West, Ind.76
F.3d 1167, 1172 (9t€ir.1999). The court also applies‘special circumstances’ rule ir
which a successful ERISA paiipant should ordinarily rexver an attorney’s fee unless
special circumstances would remguch an award unjustld. (quotations omitted).

Mr. Bunger argues that he is entitledees and costs because (1) Unum acted
bad faith; (2) Unum is able to satisfy a teeard; (3) an award of fees will deter Unum
and other employers from failing to communeahportant informatin to participants
when managing their claims; (4) a feeaad/to Mr. Bunger would prompt Unum to
manage disability claims with more cabenefiting other participants; and (5) Mr.
Bunger’s position is relatively more meritoriouBkt. # 25. Unum argues that fees ar¢
unwarranted because (1) Unum did not act in bad faith; (2) although Unum is able
this is not enough to force Unum to beas thurden; (3) there is no need for deterrenc
here because Unum did not act in bathfg4) a fee award does not benefit all
participants or beneficiaries of the planr does plaintiff's case involve a significant
legal question regarding ERISA; and (5) tetative merits of the parties’ positions do
not support a fee award. Dkt. # 31.

ORDER -6

N

n

U

(o pay,

e




© 00 N O o b~ W N PP

N N D N DD DN DNNMNDNN PP P PP, P PR PP P
0o N o o0 A WON PP O © 00N o 0o~ W DN -+ O

TheHummellfactors do not require the Courtftod that each factor weighs in
support of fees because thettas “reflect a balancing.McElwaine v. US W., Incl176
F.3d 1167, 1173 (9th Cir999). As an initial matter, the Court does not find that
Unum'’s actions rise to level of bad faith culpability requied under the firsgdummell
factor. E.g, Taylor v. Reliance 8hdard Life Ins. CoNo., 2012 WL 113558, at *6
(W.D. Wash. Jan. 13, 2012) (finding tha¢ tthefendant did not ait bad faith even
though defendant abused itsdhetion in terminating plairftis benefits after failing to
inform plaintiff of what infomation was required to perfduis disability claim and why
this information was necessary.). Howevke Court notes that Unum'’s internal
documents were “rife with concern” abougtlack of testing, and Unum should have
shared these concerns with.NBunger. Dkt. # 24 at 20Although the Court finds it
troubling that Unum did not suggest thattifier testing should beonducted, Unum’s
actions do not constitute bad faith.

Second, it is likely that Unum is able to satisfy the fee award. Unum does not
deny this. Therefore, this factor weighdawor of a fee award. Third, although Unum
did not act in bad faith, an @and of fees could deter othglan administrators from
failing to inform participants of the necepg#esting required to succeed on a claim for
disability benefits, especially when pladministrators are acutely aware of the
inadequate diagnostic testing. Unum arguestthafactor should not weigh in favor ol
an award because in the absence of famter—culpability or bd faith—*“there is no
need to make an example of a party in order to deter othierevidence Health Sys.-
Washington v. Bush, N&007 WL 505657, at *2 (W.DWash. Feb. 12, 2007).
However, the Ninth Circuit hag@ind, even in the absencebafd faith or culpability, that
the deterrence factor can weigh in favor of a fee awslicElwaine 176 F.3d at 1173.
The Court declines Unum'’s reading of the thiadmmellfactor. Courts have found it
necessary to distinguish between the first and thuchmellfactors—in fact, the third

factor would be superfluousnfierged with the first factor.
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Fourth, there is no evidenceatiMr. Bunger sought to befiteall plan participants
or to resolve a significant legal issue. Therefore, the fadmtihmellfactor is neutral.
Fifth, the Court has remanded to Unum witktructions to infam Mr. Bunger of the
additional testing necessary, which may udtiely increase Mr. Bunger’'s chance of
succeeding on his claim. Fthis reason, the fittlummellfactor weighs in favor of a
fee award.

In sum, the Court concludes that thHemmellfactors weigh in favor of awarding
Mr. Bunger reasonable attorneys’ fees aasits pursuant to 29 U.S.C. 8§ 1132(g)(1).
C. Reasonable Attorneys’ Fees

In determining the reasonable amountess and costs to award, the court uses
hybrid lodestar/multiplier approaciMcElwaine,176 F.3d at 1173The court arrives at

the “lodestar” figure by multiplying the muber of hours reasonably expended by a

reasonable hourly ratdd. Additionally, “[tlhe party seeking fees bears the burden of

documenting the houexpended in the litigation and stuisubmit evidence supporting
those hours and the rates claimeWelch v. Metro. Life Ins. Co480 F.3d 942, 945-46
(9th Cir. 2007) (citingHensley v. Eckerhard61 U.S. 424, 433,03 S. Ct. 1933, 76 L.
Ed. 2d 40 (1983)).

In the Ninth Circuit, “the determination afreasonable hourly rate ‘is not made
reference to the rates actuailyarged the prevailing party ¥Welsh,480 F.3d at 946
(quotingMendenhall v. Nat'l Transp. Safety Beil3 F.3d 464, 471 (9th Cir. 2000)).
“Rather, billing rates should lestablished by reference teetfees that private attorney
of an ability and reputation coragable to that of prevailingounsel charge their paying
clients for legal work of similar complexity.Id. (internal quotation omitted).
“Affidavits of the plaintiffs’ attorney and other attorneys regarding prevailing fees in
community, and rate determinations in othesesa particularly those setting a rate for

plaintiffs’ attorney, are gsfactory evidence of thgrevailing market rate.'United
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Steelworkers of Am. Phelps Dodge Corp896 F.2d 403, 40{®th Cir.1990) (citing
Chalmers v. City of L.A796 F.2d 1205, 12 (9th Cir.1986)).

Mr. Bunger requests $75,100.00 in attorneys’ fees and $743.48 in costs. Dkt. #

33. Mr. Bunger's requests include fees faoatey Mel Crawford ah rate of $500 per
hour® Dkt. # 25. This Court findthese to be reasonable rat&eeHogan v. Unum Life
Ins. Co. of Am Case No. C14-1028RSM, Dkt. # A&.D. Wash. 2015) (finding that the

174

declarations of Mel Crawford and Steve Feane satisfactory evidence to establish the
reasonableness of the rates.).

However, the Court deducts $2,600 frottoeneys’ fees focosts resulting from
the 5.2 hours spent on a Propo®©rder with Proposed Fimdjs of Fact and Conclusions
of Law, which the Court found toe untimely and did not consideBeeDkt. Txt.
(03/03/16). Mr. Bunger agreed to exclude €h2 hours counsel spent on November §,
2015—this amount was already subtracted enttital fees requested by Plaintiff. Dkt. [#
33. The Court will not excludiae 1.4 hours Mr. Bunger’s counsel spent on settlement
discussions because this time was reasonaipigreled on the litigation. Dkt. # 31 at 10.
Therefore, the total attorneyges awarded are $72,500.804d the total costs awarded
are $743.48.

V. CONCLUSION

For the reasons stated above, the CBERANTS in part and DENIES in part
Plaintiff's motion; the Defendarghall pay Plaintiff's attornéy fees in the amount of
$72,500.0(and costs in the amount$743.48

DATED this 8th day of February, 2017.

Hekaod R s

The Honorable Ephard A. Jones
United States District Judge

! Unum does not argue that $500 per hour igaswnable for Mr. Crawford’s time. Dk{.
# 31.
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