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um Life Insurance Company of America

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CHRIS BUNGER

Plaintiff, CASE NQ C15-1050RAJ

V.

ORDER RE: SECOND CROSS
UNUM LIFE INSURANCE COMPANY OF MOTIONS FOR JUDGMENT

AMERICA,

Defendant

l. INTRODUCTION AND BACKGROUND
Plaintiff Chris Bunger brings this action against Defendant Unum Life Insurance Con

of America (Unum) under the Employee Retiremiesbme Security Act (ERISAR9 U.S.C. §

Doc. 57

npany

1001 et seq He seekgo recover benefits under the Costco Employee Benefits Program’s

Voluntary Short Term Disability Plan (STD Plan) and the Costco EmployeeiBaReigram’s-
Long Term Disability Plan (LTD R&n).

The Court previouslydenied the parties’ cross motions for judgment under Federal
of Civil Procedure 52, issuing Findings of Fact and Conclusions ofrLaw Order dated July 2(
2016 Dkt. 24. Asdescribed irthat Order,Mr. Bungerbecamell in early 2014, whileworking

as a Web Content Specialist for Costco Wholesale Corporatitter phovidingSTD benefitdor
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periods of timéetween JanuagndAugust 29, 2014Jnumfound plaintiff no longer eligible fol
STD benefits and denied LTbBenefits Mr. Bungerfiled suit, alleging total disability due t
chronic fatigue syndromé@CFS) Lyme disease, or an unspecified illness causing fatigue|
inability to concentrate. Unuargued plaintiff has no properly diagnosed conditions anadia
shown his inability to perform his job.

The Courtconcluced Unum failed to sufficiently develop the recortinum had denieg
benefits because (1mias unlikely Mr. Bunger has Lyme disease; (2) Mr. Bunger was not pro
diagnosed wittfCFSbecaus®ther potential causes of symptoms had not been ruled out, w
re-test for Lyme disese orreferrals toan infectious disease specialist, neurologisthehavioral
health specialistand (3) Mr. Bungethad notundergonecognitive testing. However, these
arguments only showed a need for more information, which Unum had not requested
suggested. Unum appeared to conflate the issue of whether Mr. Bunger is sidlevisgue of]
whether he has been properly diagnosed. Even i€omoéctly diagosed, it did not meakir.
Bungerwas not sickand Unum should have informed Mr. Bunger of the neeflifthrertesting,
diagnosis, or treatment. The Court remanded with instructions to Uniafortm Mr. Bunger of
the additional testing or diagnostiexjuired to make an informed decision as to whether he ig

to perform his job functions.

O

and

berly

th no

DI even

able

On remand, Unum again denied Mr. Bunger benefits. Mr. Bunger filed an unopposed

motion to reopen the action. This matter now comes before the Cdbe partes’ second cross

motions for judgment und&ule52. Mr. Bungeseeks a judgment declaring he meets his bu

b

rden

of showing disability under the STD plan from August 30 to October 4, 2014, disability from his

“own jold’ under the LTD plan from October 5, 2Dtb July 5, 20%, and disability front‘any

gainful occupationtnder the LTD plan from July 6, 2015 through the present. Dktliim
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asks that the Court affirm its benefits decision and grant judgment in its fl@kor53 Unum

alsoarguesthat, if the CourfindsMr. Bungermeets hidurden of proving his inability to perforr

=

his own job at Costcfor the first nine months of LTD benefits, the Court should remand to Unum

the question of whether Mr. Bungeas digbled under the more stringent any gainful occupat

standard after that poifit.

ion

As before the Court conducts de novotrial of this matter under Rule 52 based on the

administrative recordonsidered by UnumSeeDkt. 24 at 23. The administrativerecord now

before the Courtsicomprised of (1) Unum’s file for plaintiff's claim for STD benefits (STD

447), Dkt. 12; (2) Unum’s file for plaintiff's claim for LTD benefits (LTD313), Dkt. 12; and

(3) Unum’s expanded claim file (AR992), Dkt. 482 Plaintiff alsoasks that th€ourt consider

a new declarationot included in the administrative recorB8eeDkt. 51. The Courtnowissues
the following findings and conclusions pursuant to Rule 52.
. FINDINGS OF FACT

1. The Court incorporatats priorfindings of factasset forth in its July 20, 2016 OrdebDkt.

24. With exceptiongo allow for a complete understanding oktissuesthe Courtdoes

not restate those facts here.

2. Chris Bunger’'s job as a Web Content Specialist for Costco Wholesale Corpqration

required‘[e]xcellent written and verbal communication skills, . . . [s]trong organizatipnal

! Unumstategheown jobLTD periodrunsthrough June 5, 20155eeDkt. 49 at 13; Dkt. 53 at 5.
However, as reflected in the Court’s prior findings of fact aksh@wledged in Unum'’s briefing, the LTD
eligibility period began on October 5, 2014, Dkt. 24 at 10, Dk@at4®, Dkt. 53 at 4, and the nimeonth
conclusion of that period would extend through July 5, 2015.

2 Plaintiff explains that the first 513 pages of the expanded claim file atefemi exceptions, the
same as the original LTD claim file, with some new matext pages AR 1, 3, and 16, and newly add
documents at AR 514 through AR 992.
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and analytical skills, and attention to detail[,]” as well as the ability to +tadk and
perform avariety of complex tasks. LTD 368, 370. Through his employment@a#ico,
Mr. Bunger was offered STD and LTD benefits in plans administered by Uniam
Insurance Company of America. STD 378; LTD 450.

3. Unum’sSTD Planprovides for 26 weeks of benefisyarded if an employee is “limite
from performing the materiaind substantial duties of [his] own job ... dueto. .. sick
or injury; and [he] ha[s] a 20% or more loss in weekly earnings.” STD 367, 371.

4. Unum’'sLTD Plan provides for benefits beyond the\#éek window. LTD 434. For th
first nine months oETD coverage, “disabled” is defined in the same way for LTD ben{
as it is for STD benefits. LT[28. After nine months, an employee must show h
disabled from “any gainful occupation” as opposed to just his “own jtb.”

5. Both the STD and LTD phsdefine “sickness” as “an illness or disedssndrequire a
showing the claimant is “under timegular careof a physician” STD 358, 377; AR 420
450. “Regular care” is @ieed aspersonal visits to a physiciandreceipt of “the most
appropriate treatment and care which conforms to generally accepted Inseahcards
for your disabling condition(s) by a physician whose specialty or experigribe most
appropriate” for those conditionsd.

6. Under the LTD plan, disabilities “which are primarily basedsettreported symptoms
and disabilities due tmental illneshave a limited pay period up to 18 months.” AR 4

(emphasis removed)

7. The STD and.TD plans provide for payments to stop at the earliest of certain events.

STD benefits and for the first 9 months of LTD benefits, paymentsvgtep a claimant

is “able to work in[his] own job or a reasonable alternative” offeredtbg claimant’s
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employer “on at least a pdiine basis bufthe claimant choose§] not td.]” STD 371,
AR 436. After the first 9 months of LTD benefits, pamie work need not be offered hy
the claimant’'s employer, and payments st\wpen you are able to work in any gainfyul

occupation on a patime basis but you chose not to[.]Jt. Parttime basis “means th

W

ability to work and earn between 20% and 80%” of weekly earnings for STDitiseared
indexed monthly earnings for LTD benefits. STD 376; AR 449.

8. Unum approved Mr. Bunger’s clagor STD benefitdor some 22 weeks betweearly
January anddugust 29, 2014.STD 56, 77, 145, 150250 Unumdenied further STD
benefits and LTD benefits, STD 339TD 388-89, and, on January 23, 2015, denid
Bungers appeal, LTD 480-83.

9. Dr. Traci Taggart,a naturopath antfir. Bunger’sprimary care providemgave Costc@n
update on his status in a January 30, 2015 letter. AR 793. Mr. Beorg@rued to have
chronic fatigue, weakness in his lower extremities, anxiety, and cognifpaerments, ang
wasunable to work.ld. Dr. TaggarextendedMr. Bunger'sFMLA leave for an additional
month and estimated his return to work as March 1, 2645.

10. Although Mr. Bunger remained symptomatie improved to the point he was able [to
return towork parttime. Dr. Taggart approvedr. Bunger'sreturn tohis job for two
days a week, six hours per day, from March 2 through June 30, 2R 587-2. Mr.
Bungercould not start work before 7:00 a.thad symptoms that mayax and wane, and

may miss some scheduled work days or need to kabe I1d.

~

11.In June 2015, Dr. Taggadpprovedan increase to eightour days, two days a wee
following further improvement in Mr. Bunger'symptoms AR 786. However, Mr.

Bunger stoppedorking that same monthAR 854. Heat timesfound itdifficult to focus
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and concentrate, became exhausted after a few housssd scheduled daysand
ultimately had to stop workingd.

12.0n June 29, 2015, Mr. Bungiled suit in this Court.Dkt. 1.

13.By September 2019yir. Bunger'shealth had improved and Dr. Taggapprowed his
return towork for three days week eight hourgerday, through October 31, 201AR
779, 78184. Dr. Taggarinotedphysical examination revealed hyperreflexia and n
weakness itMr. Bunger’slower extremities anthbsshowed mild immune dysregulatiaon
Id. Dr. Taggartsuggested the ability to work remotely would mitigate some of
Bunger’s challengem returning to work.ld.

14.In early November 2015Dr. Taggartreportedthat Mr. Bunger continued to shoy
significantimprovements in his health, but was starting a new treatment protocol,
would likely cause him to feel worse initially. AR 778. His symptoms reethiand
physical examination revealed mild hyperreflexia, improved from the previsiisand
mild weakness in his handid. Dr. Taggart approved work three dayseek, oneto-two
days in the office and orte-two days at home, for eight hoysrday, through Decembe
31, 2015. Id.

15. Costco declined/r. Bunger’s request to return to work on a gare basis.SeeAR 692,
854.

16. Following the Court’'sluly 2016remandDr. Robert G. SiseMD, a psychiatristconducted
a Comprehensive Psychiatric EvaluationMbf Bungeron behalf of the Social Securit
Administration (SSA).AR 62630. In the September 10, 2016 examination, Mr. Bur
reported a variety of symptoms and indicatedneededassistance in his ddg-day

functioning,haddifficulty shopping,madefew mistakes on tasks given the simplificati

ORDER RE: SECOND CROSS
MOTIONS FOR JUDGMENT
PAGE- 6

hild

Mr.

v

which

-

Yy

iger




10

11

12

13

14

15

16

17

18

19

20

21

22

23

of his life, and avoidd most social situationsAR 656-27. He was enrolle@s a fulltime
student “in a BS in software developmeat Western Governor's University (WGU
where he was passing his “graded gads classes. AR 628. On mental status
examination (MSE), Mr. Bunger had fawoperatio and effort, appeared spontaneous
genuine, with a somewhat timid interpersonal stgtegstruggled at times to initiate h
responses, but was overall fairly social, with fair attenaaestricted affecgndglimpses
of depression and anxietyd. Dr. Sise diagnosed unspecified anxietgpressiveand
neurocognitive disordser AR 629. Given the description of several neurovegetsd
symptoms and somewhat depressed affddt, Sise found a clear concern for depress
Id. “He also reports experiencing significant anxiety and excessive worrgahag¢ him
considerable subjage distress.” Id. Dr. Sise found Mr. Bunger'seport of a “modesi
cognitive decline from a previous level of performance in the domains of corj
attention, learing and memory” to bé&somewhat apparent” on examinatiolal. Dr. Sise
stated formal neuropsychiatric testing would facilitate a more thoroughsass#sof
deficits, and that Mr. Bunger’s “psychiatric illness may be seconddryr® Disease bu
other ndeterminate etiologies may also contridutéd. Dr. Sise found no evidence

malingering or factitious disorder, the psychiatric diagnesesewhat treatablgrognosis
fair, and improvement possibie the next twelve months assuming optimal treatmkh

Dr. Sise opinedr. Bungerhad fair ability to perform simple and repetitive taaksifair

to limited ability to perform detailed and complex task&lperform work activities on 4
consistent basis without special or additional instructions basecdhis cognitive
examinationperformancefair to limited ability to perform work activities at a sufficie

pace based ohis ability to perform activities of daily living; fair to limited ability t
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17.

18.

maintain regular attendance and complete a normaldagnithout interruption givehis
current functional status and recent work histarydfair to limited ability to interact with
coworkers, superiors, and the publand toadapt to usual work stresses basecdhian

interpersonal presentation. AR 630.

In aNovember 201¢etter, Dr. Michael Badger, Ph.Da, psychologisthoted his treatmenit

of Mr. Bunger on eighteen occasions since May 3, 2016. AR 631. Dr. BauigedMr.
Bunger’s “anxiety is not the cause of his occasionally disabling fatigue, so muhbk
result of it.” Id. He hadnot seenVir. Bunger's medical records, but had no reasol
doubt the authenticity or accuracy tbk diagnosis. Id. Dr. Badger diagnosed Genel
Anxiety Disorder andtated Mr. Bunger was working to achieve greater independend
on recalibrating the contribution leeuld make to his family, and was enrolled at WG
Id. While the unpredictability and recurring nature of Lyme aBseand/oCFSwas a
source of ongoing anxiety, Mr. Bunger was making a good faith effort to addre
therapy goals to better cope with his chronic illness and anxaetyVhile notingmaterial
progresspPr. Badher did not find Mr. Bungecapable operforming consequential work
related activities on a sustained badds.

Dr. Richard Neiman, a rheumatologisxaminedplaintiff on November 8, 2016AR 633
36. Mr. Bunger was “about 70% bettetiut still had problems with memory arn
concentrationanda“brain fod sensation. AR 633. Heportedoccasional pains, fatigu
much of the timeand beominganxious in public occasionallyyd. He was taking classg
online. Id. The physical examination results were norméth no fibromyalgia tende
points. AR 634. Laboratory work had been unremarkakid a “normal CRP” C-

reactive protein)andMr. Bunger had habothnegative and positive Lyme tests]evated

ORDER RE: SECOND CROSS
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antibodies to CMV and EBV and an “elevated C4A. Id. Dr. Neiman noted th{

1”4

differential diagnos of Lyme diseaswith immunologic respons€&€FS and fibromyalgial
without tender points and advised Mr. Bunger may never have a clear diagnosis. -AR 634

35. He describes ESas ‘a debilitating disorder characterized by profound tegithat is

not improved by bed rest and that may be worsened by physical or mental acthmy|.

635. “Sympoms affect several body systems and may include weakness, muscle pain,

174

impaired memory and/or mental concentration, and insomnia, which can resdlicede
participation in daily activities.”ld. Dr. Neiman describes fiboromyalgia as “a type| of
muscular or softissue rheumatism that principally affects muscles and their attachmient to
bones, commonly accompanied by widespread musculoskeletalpastle stiffness
sleep disturbances, fatigue, lack of concentration, changes in mood or thinking, @anxiety
and depression.ld. CFSand fibromyalgia “blend together somewhat, and are part of the
same disease spectrumd. “There is no laboratory tefor either’and, while previoug
diagnosed by tender points at fixed locati@bromyalgia diagnosis can be basaader
revised criteriapn fatigue and diffuse pain without tender poirts. Dr. Neiman opined:
“There is nothing unusual aboutpatient presenting with symptoms such as those|Mr.
Bunger reports and the physicians being unable to identify a specific diagnbsi® 5]

nothing unusual with a patient having multiple working diagnoses, as here, where the

192)

differential diagnosis inclugs the three diseases identified above.” Based on report
from Dr. Badger an@r. Sise, it did not appear theweas any psychiatric or neurologic
cause for Mr. Bunger’s fatigue, pain, and cognitive complaints, whidemhayet more
likely that hiscorrect diagnosis IKCFS], fibromyalgia or éronic Lyme disease.” AR 636.

A finding of no neurological disorder would make one ajg@ diagnosesnost likely”

ORDER RE: SECOND CROSS
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correct. Id. Although he had nprior direct knowledge of Mr. Bunger, Dr. Neiman fou
thereporedoverwhelming fatigue, pain, and cognitive fog over the last few years cre
hadno reason to doubt Mr. Bunger’s refmsymptomsandhadno reason to suspe
malingeringor symptom magnificationld. Given the absence of any known cunds,

Bunger’s pursuit of alternative or complementary therapies was not unddualVhile

Mr. Bunger could try empiric immunosuppressive ther&yy Neimandid not personallyj
recommend that course of action unless there was deteriagatemthe fairy substantial

risk. AR 634. “Since he is 70% better [Mr. Bunger] opted against the ther&py.”

19. Sean Jones, the Unum benefits specialist assigned to Mr. Bunger'$olaifefore ang

after remangdrequested an update on Mr. Bunger’s condition and treatmewbwember
14,2016. AR 638.Mr. Bunger’'s ounsel responded with a medical update and red
shortly thereafter.AR 640-54, 656-70 Counsel alsallegedUnum’s violatons of the
regulations govering appeals of adverse benelf@terminations &9 C.F.R. § 256603-
1 by not acting within fortyfive days of the remand and by allowildr. Jones’

involvementdespitehis involvement in the prictetermination.AR 640-41.

20.Unum asked Dr. Todd Lyon to review the new medical informdtmmn Drs. Sise, Badger

and Neiman Prior to remandDr. Lyon found Mr. Bunger's symptoms medicall
unexplained and the medical evideto@ot support a findingf inability to work. AR
359, 36465, 382. He believed the Lyme disease test was mdslyi a false positive
foundanundiagnosed psychiatric conditibkely, anddeemeda coexisting diagnosis o
Lyme disease an@FS not possible becauseFSis a diagnosis of exclusionld. On
December 13, 2016, Dr. Lyon concluded the medical informatidmitted after reman

did not change his opinion. AR 6B%. He found the evidence, dated ep&mber ang

nd

dible

Ct

ords

i
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November 2016pf limited value in determining impairment during the January 2
timeframe in which plaintiff stopped working. AR 67®r. Lyon reiterated his prio
explanation othe missing medical evidence to support impairment and the diagno
Lyme diseaseld.

21.In a December 14, 2016 letter, Mones informed plaintiff theew medical evidence di
not establish the presenceacfonfirmed medical condition that would explain his multi
complaints. AR 678.The letter described tHdSE by Dr. Sise as unremarkable and
consistent with cognitive impairmemind ndedthe absence déirther neuropsychologica
evaluation. Id. Unum consideredhe updated evaluations to leé limited value in
addressing functional capacity as of January 2014 and not dogtainy medical evidencg
to support Mr. Bunger’s inability to perform his job at that tinhé. Unumadvisedthat
Lyme dsease serology testing performed by an FDA approved laboratory and
imaging would be helpful to further evaluatee claim. Id. Althoughit would not
reconstructa cognitive condition as it existed two years prior, Unum would consid
current neurpsychological evaluation if providedd.

22.Counsel for Mr. Bunger responded January 31, 2017SeeAR 689863. Attachments|
to the letteffrom counseincluded,inter alia, a negative Lyme test result from earlier
themonth, AR 816012, two negative brain MRIs from 2014, AR 828, and additiona
treatmentecords from Dr. Taggart, AR 722-94.

23.ARNP David Coots had examined Mr. Bunger on July 12, 2016. ARB@85 The record
from ARNP Cootshowed anormal physical exaination and Mr. Bunger’s repdre“still
gets a fair amount of fatigue, cognitive decrease, general body achesasitgs 1d.

24.Dr. LeelLoung Liouhad conducted a neurological examination on November 21, ?

ORDER RE: SECOND CROSS
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AR 707-20. Mr. Bungerreported higrevious neurologic symptoms had mostly improv
with the remaining residual symptom of fatigue. AR 708. The neurologicadieaomn
was normal, with a&80/30 MSE score. AR 7094. Dr. Liou believed any furthg
neurological testingvould be of low yield given improvement in symptoms and
negative MRI results during the time when symptoms were worse. ARMA8Bunger
declined to obtain a new MRI in light of Dr. Liou’s opinion and the expeSseAR 691.
25.Mr. Bunger als@rovideda declardon dated January 30, 2017. AR 858. Mr. Bunger
statedhe was unable to return to work on a-tinhe basis because he has both good
bad days, and could not work on the bad days. AR 8%&4.fatigue causd him to feel
very heavy, slowed down, without full control of his body, groggy, drained, wit
energy, irritable, anthin-skinned, andffectedthe rest of his healthAR 85455. On his
bad days, &rain fogmade it hard for him to keep his focus, read, and pay atterdBn
855. He had #ot of anxiety and found seeing a counselor somewhat helpdul. His
condition had improved since 2014, but not to the point where he had consistent
and strength Id. Exertion on one day usually caused increased fatigue on the follg
day. Id. On good days, Mr. Bunger could accomplish some tasks, such as caring
children by himself for a few hours, take short walks, do simple exercisespared
household choredd. On bad days, it was difficult to read or write, get out of bedgat
dressed, interact with or not require the help of his famiglkeep his focus in activg

environments, such as large storkks. He had about as many good days as bad and

ed,

=

the

and

hout

energy
wing
for his

S

D
”

could

not predictthe type of day he would haved. Mr. Bunger also continued to have pajn,

usuallyan ache or sore/stiff feeling his feet, ankles, hands, legs, or back that did no

itself, stop him from being able to do thingsld. Occasionally, he had musg
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26.

27.

28.

29.

paintenderness or tightness either side of his body, on a handful of occasioas a
seizing or stabbing pain so bad it caused him to buckle oveheahdd occasions bhack
pain so severe he had to lie dowta. Mr. Bunger’s fatigue, not the incidents of pa
prevented him from workingld.

In February 2017, Mr. Jones clarified Unum did not require a new brain MRI. AR
Interpreting the letter from counsel as implyiMg Bunger had fiboromyalgia and/@FS
Unum was evaluating the new medical information in order to determine whether o
changed the prior claim decisiofd.

Dr. Taggart provided another update to Unum recountindalsemappointment withvr.
Bungeron October 5, 2016. AR 873, 879. Mr. Bunger continued to have fatigue, diff
concentrating, and occasional joint pain and weakndssSitting for long periods of timg
caused pain in the pelvic area, improved by lying down and resiihgHe was “doing
better overall, but his symptoms are persistent, occurring more days tharpeoiales
fatigue.” Id. Mild mental or physical exertion caused increased fatigue, pain, and dyff
concentrating théollowing day. 1d. His persistent symptoms prevented him from bg
able to work at any job on a regular, continuous, or predictable bdsis.
On February 24, 2017, Dr. Lyon reviewed the new materials in Mr. Bunger’s clair
and found they did not support any change in his opinion. AR 883. Dr. Lyon conf

to opine the medical evidence did not support preclusion frontirfiudl primarily seateg

869.

not i

culty

A4

cult

ing

n fil

inued

work activities, with no force exertion over ten pounds, occasional standing and walking,

and frequent handling and fingering, from January 14, 2014 to the present. AR 883
Dr. JamesBress reviewed the updated medical reaamdViarch 10, 201Aand found no

change in his opinion prior to the remand tkiat Bunger was capable of fetilme work

3-84.
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AR 886-87. Lyme dseasehad not been confirmed and plaintiff had received antibig
adequate for its treatmerid. Dr. Bress found th€FSdiagnoss not confirmed, observin
Mr. Bunger had not had any sore throat, tender lymph nodes, headaches, or unrg
sleep, and that behavioral health issues which can cause fatigue had beemdndtéd.
Bunger’'s pain had been mild and, on October 2, 2016, Dr. Taggart noted plainti
“doing better”, with only “occasional joint pain and weaknessld.

30.0n April 3, 2017, Diane Suess, a registered nurse, reviewed the record for kthtourad
no support for any restrictions or limitations due to behavioral health issues. ARI9
She noted “a couple of mentions of some anxiety”, but no disabling behavioral
conditions. Id.

31.Dr. Alex Ursprung, Ph.D., a psychologist, also reviewed the record for Unum on Ap
2017. AR 98882. Among other evidee in the claim fail, Dr. Urspng took note of
references to Mr. Bunger going to school-tuthe. While Mr. Bunger may have somn
anxiety secondary this medical complaints anghedical complaints may have sor
component of behavioral health etioloddt. Ursprung foundno evidence aehavioral
healthcondition createdestrictions or limitationsld.

32.By letter dated April 20, 2017, Mr. Jones informed Mr. BurigatUnum hadchot changed
its prior decision. AR 9888. Unum’s medical department continued to state

diagnosis of Lyme disease had not been confirmed and its phy$iad CFS not

tics

J

rfreshed

ff was

73

health

ril 19,

e

the

supported by any documented sore throat, tender lymph nodes, headaches,esheaakefr

sleep, “which are all normal symptoms of that condition.” AR 987. While the re
contained a fibromyalgia diagnosis, no tender pduats beerfound by Dr. Neiman an(

Mr. Bunger's CRP, which can be an indicator of fiboromyalgia, was at a normehlde
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33. All of Unum’s decisions to grant or deny benefits related solely to the questidretiaev

. Standard of Review, Burden of Proof, and Evidence Considered

.03. Id. The new information did not provide medical evidence of any physical/or
medical problems that would support changing the decisldn. Nor did the medical
evidence support any restrictionslionitations due to behavioral healthrattions Id.

The lettempointedto aSeptember 8, 2014 office visit with Dr. Taggart in which Mr. §am
had no emotional lability, no depression, no suicidal or homicidal ideation

hallucinations, and no memory loss, and the 284@ence fronDrs. Sise and Badgeid.

Mr. Bunger could perform his own jolseeSTD 250, 339; LTD 3889, 48083; AR 987.
Mr. Bunger has notetmade a claim and there aredwexisions from Unum addressing |
ability to work in any gainful occupation.

[II.  CONCLUSIONS OF LAW

The Court previously determined it may conduaeanovotrial under Rule 52, as had

been stipulated to by the parties. “When conductidg aovoreview of the record, the

court does not give deference to the claim administrator’s decision, but ragrenides

in the first instance if the claimant has adagly established that he or she is disal

under the terms of the planMuniz v. Amec Constr. Mgmt., In623 F.3d 1290, 1295-96

(9th Cir. 2010). In a trial on the administrative record, the Court “can evaluateg
persuasiveness of the conflictimgtimony and decide which is more likely tru&éarney
v. Standard Ins. Cp157 F.3d 1084, 1095 (9th Cir. 1999). The Court may give appro
weight to the conclusions of a physician upon finding the physician’s opinions relrab
probative. Pae® v. Hartford Life & Accident Ins. Co449 F.3d 435, 442 (2d Cir. 2006

The Court’s evaluation of the evidencaétessarily entails making reasonable inferer
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where appropriat€. Oldoerp v. Wells Fargo & Co. Long Term Disability Pld2 F. Supp,

3d 1237, 1251 (N.D. Cal. 2014) (quoted source omitted).

2. With de novareview of a plan administrator’'s decision, the claimant bears the burden of

proof. Muniz 623 F.3d at 1294The claimant must demonstrate disability under the tg
of the plan by a preponderance of the evideAgenani v. Nw. Mut. Life Ins. Ca840 F.3d

1159 116263 (9th Cir. 2016)citing Muniz623 F.3d at 1294). This does melieve the

rms

plan administrator from its duty to engage in a “meaningful dialogue” with the claima

about his claim.See Booton v. Lockheed Med. Ben. PO F.3d 1461, 1463 (9th Ci
1997) (“[W]hat [29 C.F.R. 8§ 2560.508g)] calls for is a meaningful dialogue betwe|
ERISA plan administrators and their beneficiaries. . . . [I]f the plan adnaboist believe
that more information is needed to make a reasoned decision, they must ask for it.”
onde novaeview, this Court can remand a disability claim to the plan administrator
record is not sufficiently developedbee, e.g.Mongelun v. Baxter Travenol Long Terl
Disability Ben. Plan46 F.3d 938, 944 (9th Cir. 1995).
3. In most cases, the Court reviews only the matemalsided inthe record considered b
the plan administratorOpeta v. Northwest Airlines Pension Plat84 F.3d 1211, 121
(9th Cir. 2007) (citingMlongeluzo46 F.3dat 943-44) A court may exercise its discretid
to consider evidence extrinsic to the administrative record wireamstances clearl
establish the evidence is necessary to conduct an adetpai@voreview. Id. Such
exceptional circumstances may exist, for example, with claims requiring thieleatsn
of complex medical questions or issues regarding the credibility of medattgxr
where a claimant could not have presented the additiordgrese in the administrativ

process.ld. at 121718 (citingQuesinberry v. Life Ins. Co. of N. AA87 F.2d 1017, 102
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(4th Cir. 1993).

4. Mr. Bunger submits extrinsicevidence in the form of an August 20H&claration
addressing his ongoing education at WGU. Dkt. 51. He also requests the opport
testify, should the Court wish to “test” his credibility. Dkt. 54 at Bhe declaration
addressethe depiction of Mr. Bunger adall-time student at WGU. Mr. Bunger clarifig
his WGUclasses take place 4dine, at the time and in the amowfttime of his choosing
entailhis earning of “competency unitgiot creditsandthat he spendsn averagepnly
fifteen-to-twenty hours a week on his schooling. Dkt. 51 at 2. Mr. Bunger could
includedthis informationin his January 2017 declaration. That declaration is a part ¢
administrativaecord and includes a discussion of Mr. Bunger’s activities and their in
on his functioning, without any mention of his schooling. ABR4-86. Further the
information in the new declaration appears to relate solely to the period dadftanduly
5, 2015, and thedetermiration of whether Mr. Bunger could work in any gain
occupation. Because the Couttinds further proceedingmecesary beforesuch a
determination cabe madeit need notonsiderthe newdeclaration in order to conduct §
adequatele novareview of Mr. Bunger’s exhausted clainNor is there any basis or neg
for Mr. Bunger to testify.

5. Unumalso takes issue witihe record and arguments before the Court. Uasserts Mr.
Bungersubmitted new, unrequested documents in an attempt to expand the recq
improperly changed his theoridoweverMr. Bunger’'s unprompted submission of reco
was neither surprising, nor unwarranted. The Court remanded the case based on
failure to sufficiently develop the record. Unum took no action for almost four m¢

following remand and Mr. Bunger appropriately provided information identifiedrinynJ
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as pertinent to his claim. Mr. Bunger also complied once Unum made speyifests
All of the information provided is appropriately included in the recorde i@entification
of other, previously undiagnosed conditions doescooistitutean improper change i
theory. As discussed below, the change in diagnoses is explained by the nahers

conditions at issue and the differential diagnostic technique commonly asdowi#t

b of t

those conditionsCf. Mongeluzo46 F.3d at 944 (“[T]he claim of [CFS] is not a new claim,

but simply a new explanation for Mongeluzo’s disability.”)

B. ERISA Regulationson Remand

1. ERISA regulations provide for procedures by which a catfishall have a reasonab
opportunityto appeal an adverse benefit determination to an appropriate named fid
of the plan, and under which there will be a full and fair review of the claim and the a(
benefit determinatioh. 29 C.F.R. § 2560.503(h)1). An appropriate named fiducia
may not be the individual who made the adverse determination at issue on appeal,
individual's subordinate. § 2560.5Q8h)(3)(ii). The fiduciary mustonsult with éhealth
care professionalwho was not consulted in connection with the advdrseefit
determinatioron appeal. 8§ 2560.50h)(3)(iii), (V).

2. Mr. Bunger asserts that th&€RISA regulations goveing appeals of adverse bensg
determinationgpply to courordered remandsind thatUnum violated those regulatior
by allowing Mr. Jone to conduct the revievafter remandand through thecontinued
consultation with Drs. Lyon and Bress during that revidlv. Bungeraversthe medical
opinions generated during this procedurally flawed review are entitled tderemse and
little weight. There is no binding authority supporting @gaplicability of theregulations

at 29 C.F.R. 8 2560.50Bto all courtordered remandsBut seeRobertson v. Standar
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C. Disability from Mr. Bunger's Own Job (August 30, 2014 through July 5, 2015)

1. The same definition of disabilitgpplies to theperiod of time remaining in which M.

Ins. Co, 28 F. Supp. 3d 1165, 1169 (D. Or. 2016) (adopting the Department of Labor’s

interpretation of its regulations finding their applicationto courtordered remands;
remanding claim where defendant had failed to readbgcision within forty-five days of
prior court remandor administrative determination of whetheeclaimantwas disableq.
Nor was it apparent those regulatiomsuld appropriately apglin this case.The Court

did not direct Unum to start anew witbhnsideration of Mr. Bunger’s clairorto reassign

the claim to new administrative personoeteviewing medical health care professiona

The Court directed Unum to take a specific course of gdtianis, to informMr. Bunger

S.

of what additional testing or diagnostics it required in order to make an informenbdgcis

as to whether he is able to perform his job functidhs. not clear why Unurwaited some

four months before taking any action remand However, Mr. Bunger does nbere

maintainthat delay constituted a violati@f 29 C.F.R. § 2560.503-1. The Court does hot

find the involvement of Mr. Jones or the consultation with Drs. Lyons and Bress rendered

the process on remand procedurally flawbtbreover, if the Court did find the procedural

violations alleged, the appropriate remedy considehagircumstanceas this casevould

be a remand to Ununteelafleur v. Louisiana Health Serv. & Indem. C663 F.3d 148

156-58(5th Cir. 2009)“Remand to the plan administrator for full and fair review is usuglly

the appropriate remedy when the administrator fails to substantially cosmblythe

procedural requirements of ERISA.accord Chuck v. Hewlett Packard Cd55 F.3d

1026, 1035 (9th CiR006). Mr. Bunger does not seek or presumably desire such a remedy,

and the Court instead proceeds talgsnovaeviewof the record
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. Medical records added to thaich file following remand appear to eliminate Lyme dise

. Among other symptoms, Mr. Bunger consistently repofi@tbue, weakness, paif

ORDER RE: SECOND CROSS
MOTIONS FOR JUDGMENT
PAGE- 20

Bunger may be found eligible for STD benefits and for the first nine months ¢
eligibility for LTD benefits. Atissue iwhetherMr. Bunger establishdss limitationfrom

performing the material and substantial duties of his job as a Web ContentliSipeoe
to sicknesgrom August 30 to October 4, 2014 under the STD plan and ®otaber 5,

2014 to July 5, 2015 under the LTD plan.

and neurological or behavioral health explanations for Mr. Bunger’'s physiogteys
A definitive diagnosis or explanation ftlmosesymptoms remains elusiveut includes
CFS or fibromyalgiaThe elimination of a number of different possible causes makss

remaining diagnoses of exclusion more likely to be accurate. ARB®&35ee generally

Westberry v. Gislaved Gummi AB78 F.3d 257, 262 (4th Cir. 1999) (“Differential

diagnosis, or diffrential etiology, is a standard scientific technique of identifyingahee
of a medical problem by eliminating the likely causes until the most probable ¢

isolated.”)

difficulty focusing and concentrating, and anxiagsociated with highysical symptoms
See, €.g.STD 99100, 243; LTD 4674, 315, 32986, 364, 374; AR 793. The symptor]
waxed and waned, were difficult to predict, worsened following exertionparssted
duringMr. Bunger’sunsuccessful attempts to return to his job on atpad basis betwee
March and June 2015Seg e.g, AR 778-79, 78184, 78693, 85455. A claimant’s
subjective symptom reportingay serveas valuable evidence in supportadlisability
claim. SeeSalomaa v. Honda Long Term Disability Plaé¥2 F.3d 666, 67 (“[A]

disability insurer[cannot] condition coverage on proof by objective indicators suct
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blood tests where the condition is recognized yet no such proof is pd3sildiées v.
Principal Life Ins. Cq. 720 F.3d 472, 486 (2d Cir. 2013) (“[S]ubjective complaintg
disabling conditions are not merely evidence of a disability, but are an ‘impfatsmt to
be considered in determining disability.””) (Qquoted source t@ajt While fairly described
as reflecting minimal objective findings, the treatment records and examing
corroborate Mr. Bunger’s reportirgs to his symptoms and functional limitationdis
claim alsofinds support in the evidence from every doatdro personally examindam,

including Drs. Taggart, Sise, Badger, and Neim@eeSalomaa642 F.3cat676 finding

of

tions

medical opinions rendered followingperson examination more persuasive than confrary

opinionsfrom administrators papetonly review) Jebian v. HewletPackard Co. Emple
Benefits Org. Income Prot. PlaB49 F.3d 1098, 1108.8 (9th Cir. 2003) (while there i
no rule in ERISA cases to accord special weight to opinions of a treating physig
district court may, orde novoreview, “take cognizance of the fact (if it is a fact in {
particular case) that a given treating physician ‘laagreater opportunity to know ar
observe the patienthan a physician retained by the plan administrgtéquotingBlack
& Decker Disability Plarv. Nord 538 U.S. 822, 834 (2003) (quoted source omittethg
evidence from Mr. Bunger and his medical providers and examiners credibly tshisp
symptoms and their impact on his ability to perform the varied and complex taskedag
by his jobas awWeb Content Specialist
4. Pointing to the most recemtegative Lyme resufind Dr. Taggert'sliagnostic techniques
treatment protocol, and status as a naturopathic physician, Unum arguesgBauts
incorrect treatment and diagnosis calls into question the validity of her opiniong

demonstrates her care did not meet the “generally accepted medical star
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contemplated by the STD and LTD plans. STD 358, 377; AR 420, 450. Unum preJiously

relied onevidence from Dr. Taggart in awarding Mr. BendSTD benefits. It @y not
now rely on Dr. Taggart's professional qualifications as a basis for denyingtbeymedn
that it never provided this rationale during the administrative procdsslick v. Blue
Shield of Cal 686 F.3d 699, 719-20 (9th Cir. 2012). Unum conté¢hesunreliability of
Dr. Taggart is not the result of her naturopathic training per se, but rathesr facis) her
demonstrably erroneous opinions and treatment.” Dkt. 55 at 4. However, whi
Taggart’s diagnosis of Lyme disease was not supported by further testinglsah
diagnosed CFS and heseof multiple working diagnoses finds support in the opinior]
Dr. Neiman anctase law, aseflectedbelow. Dr. Taggart's treatment records suffice
demonstrate Mr. Bunger wasder the “regular care” of a physician as contemplateg
the STD and LTD plansSeeSTD 358, 377; AR 420, 450. Her records provide pertir
observations and findings, and a longitudinal picture of Mr. Bunger’'s symptoms ove
While the evidence fnm Dr. Taggart does not alone sufficeestablish disabilityit need
not and should not be consideliedsolation Cf. Black & Decker Disability Plan538
U.S. at 834 (ERISA plan administrator may natbitraily refuse to credit reliable
evidenceincludingevidencdrom a treating physicign

5. Unumalso denies the existence of support in the record for a diagnosis of either {

fibromyalgia or a “sickness under the STD and LTD plansSeeDkts. 49, 53 and 55|

Unumassert®r. Neiman nevemadeor explained an actual diagnosfseither condition
merely alluded to potential differential diagnoses, and lacked any directdatgevbf Mr.
Bunger prior to November 2016 Unum contend<r. Taggart’'s January 2014 CH

diagnosis failed to satisfy diaostic criteria in that Mr. Bunger had not presented \
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severe fatigue lasting six months or longer, other potential causes of sygadmot
been ruled outand the existence of other criteria, as set forth by the Centers for Djsease
Control (CDC), had not been consideréshumnotesthatDr. Taggarhasnever diagnosed
fiboromyalgia and that Dr. Neiman made findings inconsistent with such a diagnosis,
including the absence of fiboromyalgia tender points and an unremarkable CRBPri@st.
urges the Gurt’'s acceptance of thapinionsof Drs. Lyon, Bress, anBeth Schnars As
statedn the Court’s July 2016 Order, Dr. Schnars opined prior to remand that the records
did not identify an underlying etiology for reported fatigue givkhe absence of
documented additional diagnostic criteria or basieoffite testing of cognitive
functioning, and that Mr. Bunger did not receive the typical treatment for chiadigue,
which is aerobic activity and cognitive behavioral therapy. Dkt. 24 at 16 (titibgd69
72). The Couris not persuaded by Unum&aguments

6. Fibromyalgia is a rheumatic disease, with typical symptoms including chpain,
multiple tender points, fatigue, stiffness, and sleep distursaReels v. Berryhill874

F.3d 648, 656 (9th Cir. 2017) (et source omittgd as well as “lack of concentratio

—

changes in mood or thinking, anxiety and depressibarig v. LongTerm Disability Plan
of Sponsor Applied Remote Tect25 F.3d 794, 796 (9th Cir. 1997¢CFS is acomplex
illness “characterized by severe disabling fatigue and a combination of symgiats
prominently features seteported impairments in concentration and skemn memory,
sleep disturbances, and musculoskeletal FaiBalomaa642 F.3d at 67{guoted source
omitted). Neither condition is established through objective tests or evidé¢nce.

Orzechowski v. Boeing Co. Ndmion LongTerm Disability Plan856 F.3d 686, 696 (9t

-

Cir. 2017) (citingSalomaa 642 F.3d at 678).Diagnosis isdependent ora patient’s

ORDER RE: SECOND CROSS
MOTIONS FOR JUDGMENT
PAGE- 23




10

11

12

13

14

15

16

17

18

19

20

21

22

23

subjective symptonreporting Revels 874 F.3dat 656 (fiboromyalgia is diagnose
“entirely on the basis of the patients’ reports of pain and other symptoms.™) (qu
Benecke v. Barnhar879 F.3d 587, 589 (9th Cir. 2004palomaa 642 F.3d at 6778

(“Many medical conditions depend on their diagnosis on patient reports of pain of
symptoms, and some cannot be objectively established under autopsy. In neither ¢
adisability insurercondition coverage on proof by objective indicators such as blood
where the condition is recognized yet no such proof is possiblEhg.diagnostic proceg
may evolve over timas other diseases are exclud8de Saloma®42 F.3d at 67 Kuhn

v. Prudential Ins. Co. of Am551 F. Supp. 2d 413, 428 (E.D. Pa. 2008) Symptoms
vary and neither the diagnostic criteria, nor dpgropriatedreatmento employ is clear
cut. SeeRevels874 F.3d at 6567 (describingwo sets ofdiagnostic criteriaonsidered
by the SSAfor fibromyalgig themore recenbf which does not include the identificatig
of tender pointsnotingsymptoms may wax and wané, resulting in ““bad days and goo
days’”) (quoted source omittet) Salomaa 642 F.3d at 677 (CFS *“does not have
generally acceptedip-stick’ test” and the standard diagnostic techniquicludes

testing, comparing symptoms to a detailed [CDC] list of symptoms, excluding

possible disorders, and reviewing thoroughly the patient’s medical hisjofguoting

Friedrich v. IntelCorp, 181 F.3d 1105, 1112 (9th Cir. 1999ndReddick v. Chaterl57

F.3d 715, 727 (9th Cir. 1998) (“the CDC has made it clear that no definitive treatmg
CFSexists”) See alsohttps://www.cdc.gov/mefs/symptomsdiagnosis/diagnosis.htm
(primary symptomsoccurring in ‘most” CFS patientencludegreatly lowered ability to ddg
previous activitiesfatigue lasting six months or longer, worsening symptoms follow

activity, and sleep problemgatient must also hawether problems with thinking ang
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memory or worsening symptoms i standing or sitting upright{m]any but not all
people” have other symptoms, most comrhompain, and“[sJome peoplé may have
symptoms such as tender lymph nodes sore throat) and https:#Aww.cdcgov/
arthritis/basics/fibromyalgia.htnithe “most common”fibromyalgia symptoms includ
pain/stiffness, fatigue/tiredness, depression and anxiety, sleep problememgrotith
thinking, memory, and concentration, and headaches) (last viewed March 2018).
Dr. Neiman specializes in rheumatolog8eeAR 633 36. He reasonably explaindatie
multiple working diagnoses in the recauddthe differential diagnoshe adopteas baseq
onthenature of CFS and fibromyalgsand the evidence excluding other explaneicee
e.g., Kuhn 551 F. Supp. 2@t 42829 (diagnostic proceshat evolved over timeand
excludeddiseases through a process of elimination and testing eeasistent with the
process by which fibrogalgia typically is identified.) See generallZlausen v. M/V New
Carissg 339 F.3d 1049, 1058 (9th Cir. 2003) (discussing the validity and accepta
differential diagnosis testimony and evidence). Results from the subsequenbgieatq
examinationby Dr. Liou and the January 201&me testprovide further support for the
remaining diagnoses of CFS and fibromyalgi®r. Neiman coducted an ifperson
evaluation and found Mr. Bunger’s reports credible and no reason to suspect malir
or symptom magnification.AR 636. Likewise, Drs. Sise anBadger rendered opiniory
based on their #person encounters with Mr. Bunger and found no basis for disbelig
his account of psychological symptoneecurring only secondary to his physica
impairment. AR 6261. The opinions oDrs. Neiman Sise, andBadgerare reliable,
probative, and persuasive.

In contrast, DrsLyon, Bress, Schnarand Ursprungvere unable to personally obser
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. Theevidence of disabilityn this casas not overwhelming.The cause oMr. Bunger’'s

10.0n balancethe evidence weighs in Mr. Bunger's favor and he meets his burdy

Mr. Bungeror assess the credibility bisreporting. The opinionsddressing Mr. Bunger’
physical symptomgeflect a rigid approach to theymptomatology,diagnosis and
treatment of CFS and fiboromyalgi&hey appear toequirean etiologypbjective findings
andbr symptoms that may not exist, or courses of treatment that may not be war
See, e.g.AR 360, 47273, 883-87. The Court is not persuaded by the opinions of

reviewing physicians as they pertain to Mr. Bunger’s ability to perfosnown job.

symptoms and the appropriate diagnosis remain uncleahisamthimnecessarilyelies in
significant part on his subjective account. Dr. Taggart appeared to focus heetrtearr
a condition that was later ruled out. Most of the examinations occurtedftgethe time
period relevant to thdetermination of whether Mr. Bungeould perform his own jop
and atatime at which hissymptoms had improveddowever,the absence of additiong
evidence closein time to the period under consideration resultegart from Unum’s
failure to engage in the meaningful dialogue required by ERIBA.with the review,
conducted prior to remanseeDkt. 24 at 20Unumdid not take the opportunity tequest
thatMr. Bunger attend an independent medical examin@ig). Cf. Salomaa642 F.3d
at 676 étating in review for an abuse of discretidhat an inswer may have declined a

opportunity to conduct alME given the fisk that the physicians it employs may concly

that the claimant is entitled to benéfjtsMontour v. Hartford Life & Accident Ins. Co|

588 F.3d 623634 (9th Cir. 2009)(finding, in review for an abuse of discretion, tk
insurer’'s use of a “pure paper’ review” raised “questions about the thorosglarel

accuracy of the benefits determtioa’™) (quoted source omitted).
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establishing his entitlement to disability benefits through July 5, 20a%ether as a resu
of CFS, fibromyalgia, or another condition, a preponderance of the evidence sho
Bungerhad asickness precludg his ability to perform the high level of mental functioni
required for the performance of his job as a Web Content Specialist, to Husta@tessary
employmenirelated activites, or to maintain attendanaethat jobon a consistent basis

D. Disability From Any Gainful Occupation (July 6, 2015 through the pesent)

1. Mr. Bunger also seeks a determination that he is unable to perform any gainfdtome
and entitled to LTD benefits from July 6, 2015 through the present. Mr. Bunger wold
be entitled to those benefits he was able tgerform partime work in any gainful
occupation, whether or not offered by his employer, but chose not to. AR 436.

2. Asageneral rulgnERISA claimant “musaval himself or herself of a plas’own internal
review procedures before bringing suit in federal cbuiiaz v. United Agric. Emp
Welfare Benefit Plan & Tr.50 F.3d 1478, 1483 (9th Cir. 199&jted source omitted)
This exhausion requirement serveSimportant policy considerations, including tl
reduction of frivolous litigation, the promotion of consistent treatment of claines
provision of a nonadversarial method of claims settlement, the minimization of cq
claim sétlement and a proper reliance on administrative expertise.” Mr. Bunger’s
failure to exhaust his claim for LTD benefits in relatioraty gainful occupation is not i
dispute.

3. A court may exercise its discretion to excuse the exhaustion requirement \
appropriate, such as where further proceedings before a plan administrator wdutdeos
or the remedy inadequate.Vaught v. Scottsdale Healthcare Corp. Health PB46 F.3d

620 626 & n.2(9th Cir. 2008)(quotingAmato v. Bernard618 F.2d559, 568 (9th Cir.
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1980). Mr. Bunger argues remand would be futile given the reasonable presur
Unum would yet again deny his clainbiaz, 50 F.3d at 14886 (futility exception fs
designed to avoid the need to pursue an administrative review that is demonstrably ¢
to fail.”) He contends additional delay would not serve the primary ERISA go3
providing “a method for workers and beneficiaries to resolve disputes over beg
inexpensively and expeditiously. Boyd v. Bell 410 F.3d 11731178(9th Cir. 2005)
(quotingTaft v. Equitable Life Assurance SqcdyF.3d 1469, 1472 (9th Cir. 1993)Mr.

Bunger maintains the existencerédical opinions and recordimely, relevant to and
supporting his LTD claim in relation to the issueaafygainful occupation.

An exception to the exhaustion requirement would not be approprities case.There
are notable differences between both the issue to consider and the evidentefdats
and after July 5, 2015. According to both Mr. Bunged &r. TaggartMr. Bunger’s
symptoms began to improve at least as early as late FebruaryQ04&R 792, 854.His

condition had further improved by September 2015, allowing for his return to his
mentally demanding occupation for three full days a week. AR 779848&54. In

September 2016, Mr. Bungeeportedsuccessfullytaking online classes in softwar
development.AR 628. Dr. Sise, that same month, assessed Mr. Bunger with a fair

to perform simple and repetitive tasks, asdar to limited in all other respect#AR 630.

In earlyNovember 2016, Dr. Neiman described Mr. Bunger as “about 70% better.]
633. Later that montitMr. Bungerhad a normal neurological examination with Dr. Li
and reported his neurologic symptoms hadstly improved’ AR 707-14. This and othef
evidence in the record raises serious questions as to whether Mr. Bunger would bg

demonstrate higability to perform in any gainful occupation, on a fult parttime basis.
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Unum has never considered this claim. Nor has Unum considered patiegtially
relevant policy terms, such as the LTD plan limitation to only eighteen month®fqg
benefits for disabilities primarily based on sedported symptomsSeeAR 436. Further
proceedings areecessary to allow for consideration of Mr. Bunger’s claim for disah
under the LTD plan as of July 6, 2015.
While the additional delay imposed by remand is unfortunate, Mr. Bunger’'s consem
futility can be mitigatechat leastin part. The Caurt has determined/r. Bunger hd a
sickness as required for coverage under the LTD hlesugh July 5, 2015.Further
proceedings can includedditional information relating to Mr. Bunger’s condition on
after July 6, 2015, includingis declaration rgardingWGU. Unummustcontinue to
engage in the meaningful dialogue required by ERISA and, in order to ensuraradf
fair review of Mr. Bunger’s remaining LTD claingnumshould employ the services
different reviewing physicians arappoint an individual other than Mr. Jones to cong
the review.

V. CONCLUSION
The Court hereby FINDS and ORDERS:
Defendant’'s Second Motion for Judgment (Dkt. 53) is DENIED.
Plaintiffs Second Motion for Judgment under Federal Rule of Civil Procedure 52
47) is GRANTED in part and DENIED in part. Mr. Bunger establishes his disalmidgr
Unum’s STD plan from August 30, 2014 to October 4, 2014, and under the LTD plai
October 5, 2014 to July 5, 2Bland is entitled to recover benefitslowever, tle Court
REMANDS to Unum the issue of Mr. Bunger’s entitlement to LTD benefits frdgnGJu

2015 and beyond.
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The parties shall meet and confer regarding the appropriate amount of benefitaral
any prejudgment interest, ajaintly submit a proposed judgent withinten (10) daysof
the date of this Order.

Plaintiff may also, withiien (10) daysrom the date of this Order, file a motion to reco
any attorney’s fees and costs sought. The motion shall be supported by docur
evidence reflecting themount offeesand costs sought, and shall include argument &
the authority upon which feeand costanay be granted and why the fees sought
reasonable. Defendant shall file a response in accordance with the Local Rulesiffd
may file a r@ly in accordance with the same.

This matter is now CLOSED.

DATED this22nd day of March, 2018.

\V)
The Honorable Richard A. Jones
United States District Judge
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