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HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

SPENCER ALPERT,

o CASE NO. C15-1164 RAJ
Plaintiff,

ORDER
V.

NATIONSTAR MORTGAGE LLC, a
Delaware limited liabilitycompany;
HARWOOD SERVICE COMPANY,
a Delaware corporation; AMERICAN
SECURITY INSURANCE
COMPANY, a Delaware corporation;
STANDARD GUARANTY
INSURANCE COMPANY, a
Delaware corporation; and,
ASSURANT, INC., a Delaware
corporation,

Defendant.

This mattercomesbefore the Court on Defendants Nationstar Mortgage LLC
(“Nationstar”) and Harwood Service Company’s (“Harwood”) (collectively,

“Defendants”) Motion for Summary Judgment, and Plaintiff Spencer Alpert’s
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(“Plaintiff”) Motion for Summary Judgment. Dkt. ## 96, 10IThe parties have filed
responses and replies for each motion. Dkt. ## 111, 115, 116, 117. For the reasg
follow, the CourtGRANTSIN PART andDENIESIN PART Defendants’ Motion, an
DENIES Plaintiff's Motion.
I. BACKGROUND

This case is about force-placed insurance. In 2006, Plaintiff obtained a mor
loan. Dkt. # 98, Exs. A, B; Dkt. # 97, Ex. C at 3223,-33:14. Aurora Bank
(“Aurora”) was an early servicer of the loan until 2012, at which time Nationstar tog
over as the loan servicer. Dkt. # 98, Exs. C, D. Plaintiff’'s mortgage agreement ing
a Property Insurance provision that required Plaintiff to maintain a certain level of
insurance. Dkt. # 98, Ex. B. If Plaintiff’'s coverage lapsed, then the agreement
authorized Nationstar to obtain the proper amount of coveldgat § 5. The Deed of

Trust provided, in part, that:

If Borrower fails to maintain any of the coverages described
above, Lender may obtain insurance coverage, at Lender
option and Borrowess expense. Lender is under no obligation
to purchase any particular type or amount of coverage.
Therefore, such coverage shall cover Lender, but might or not
protect Borrower, Borrowé&s equity in the Property, or the
contents of the Property, against any risk, hazard or liability,
and might provide greater or lesser coverage than was
previously in effect. Borrower acknowledges that the cost of
insurance coverage so obtained might significantly exceed the
cost of insurance that Borrower could have obtained.

1 The Court notes that the parties’ briefs, especially Plaintiffssyeplete with footnoted citationghe
Court strongly disfavors footnoted legal citations. Footnoted citatioms as an end-run around page
limits and formatting requirements dictdtiey the Local Rulesseel.ocal Rules W.D. Wash. LCR 7(e).
Moreover, several courts have observed that “citations are highly relevaegial &iief” and including
them in footnotes “makes brieéading difficult.” Wichansky v. Zowiné&o. CV-13-01208HX-DGC,
2014 WL 289924, at *1 (D. Ariz. Jan. 24, 2014). The Court strongly discourages flee ffam
footnoting their legal citations in any future submissioiee Kano v. NdtConsumer Cabp Bank 22
F.3d 899-900 (9th Cir. 1994).
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Id. The agreement further provided that, “[i]f (a) Borrower fails to perform the cove
and agreements contained in this Security instrument . . . then Lender may do and
whatever is reasonable and appropriate to protect the Lender’s interest in the Prog
.. ., Including protecting and/or assessing the value of the Propertyld.. .”

At some point in 2010, Plaintiff stopped making his loan payments when he
“became aware of what appeared to be irregularities” with his loan. Dkt. # 97, at
C,at34:18-22, 62:24-25, 63:1-25. Nationstar officially took over servicing Plaintiff’
loan on July 15, 2012. Dkt. # 98t 11 89, Exs. C and D; Dkt. # 97, Exs. B-5, B-6.

Plaintiff has nomade any payments towards tban since Nationstar took over

nants
pay for
erty

7, EX.

192

servicing the Loan. Dkt. # 98 at § 10. From 2008 to 2011, Plaintiff had an insurance

policy through Safeco Insurance Company (“Safeco”), which had a coverage valug
Plaintiff’'s dwelling set at $530,000. Dkt. # 97, Exs. B-1, B-2, B-3, C at 8Z;189:16

25-90:1-25. At some point during 2011, Safeco advised Plaintiff that it would not r
his policy because an inspection of the Property revealed moss on the roof. Dkt. 4
91 42; Dkt. # 97, Ex. C, at 35:12-19; Dkt. # 101 at 7. Plaintiff's Complaint contends

he “managed to reinstate his insurance policy commencing on July 2, 2012,” whic}

around the time that the servicing rights to the Loan were transferred to Nationstar].

# 43, 1 42. However, the record indicates that Aurora never paid the August 2012
insurance premium to Safeand the insurance policy lapsed. Dkt. # 97, EX. I.
Defendants utilize a vendor, American Security Insurance Company and Stg
Guaranty Insurance Company (“ASIC/SGIC”) to monitor hazard insurance complig
and lender-placed policies on mortgage loans serviced by Nationstar, including the
subject loan. Dkt. # 98 at § 11. Starting in 2012, Nationstar advised Plaintiff that |
insurance policy had lapsed, and requested via letter verification that verification th
Property was insured and noted that if evidence of hazard insurance was not rece
within thirty (30) days, Nationstar “may be forced to obtain coverage to protect our

interest in your property.ld. atEx. E. Nationstar warned Plaintiff that “[t]he cost of
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anycoverage we obtain on your behalf will probably be greater than the cost for
comparable coverage obtained through your own insurance agent. The cost of this
policy/certificate will be paid by you.'ld.

When Plaintiff did not respond, Nationstar sent follow-up letters notifying
Plaintiff that it had purchased lender-placed insurance, again requested verificatiof
Plaintiff's existing policy, and included documentation listing the coverage amount
Plaintiff's Property, including the dwelling and annual premium. Dkt # 98, Exs. G,
P. When Plaintiff did not respond with verification of insurance, Nationstar sent
additional letters notifying Plaintiff it was forqdacing insurance on hgroperty. Id. at
Exs. I, L, O, R. These final letters reminded Plaintiff that the LPI would be cancell¢
upon Nationstas recépt of evidence from Plaintiff of acceptable replacement insurg
coverage and that the cost of the LPI was probably greater than the cost of “comp
coverage” that Plaintiff could obtain through his own insurance agent.

Nationstar purchased and implemented the LPI policies as follows: (1) an Al
Policy, with coverage from 07/03/2012 to 07/03/2013, valuing Plaintiff’'s dwelling at
$530,000; (2) an ASIC Policy, with coverage from 07/03/2013 to 0703/2014, valui
Plaintiff's dwelling at $544,310; (3) an SGIC Policy, with coverage from 07/03/2014
07/03/2015, valuing Plaintiff’'s dwelling at $544,310; and (4) an SGIC Yaliith
coverage from 07/03/2015 to 07/03/2016, valuing Plaintiff’'s dwelling at $560,095.
98, Exs. E-R. In 2015, Plaintiff obtained his own insurance policy, valuing the dwe
at $348,900. Dkt. # 97, Ex. C at 30636:14, 88:12, 92:2593:1-2. When Plaintiff
informed Nationstar of this fact, in July 2015, Nationstar cancelled the then-existin
policy. Dkt. # 98, Ex. S.

Plaintiff filed his Complaint against ASIC, SGIC, Assurant, and Defendants o
July 2, 2015, alleging claims for breach of contract, breach of the implied covenant
good faith and fair dealing, unjust enrichment, violation of the Washington Consun

Protection Act (“CPA”), violation of the Truth in Lending Act (“TILA"), tortious
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interference, breach of fiduciary duty, and violations of the Racketeer Influenced a

Corruption Act (“RICO”). Dkt. # 1-1. Defendants removed to this Court. Dkt. # 1.

nd

On August 13, 2015, Defendants filed a motion to dismiss. Dkt. # 23. On that same

day, ASIC, SGIC, and Assurant alsmvedto dismiss.SeeDkt. ## 17-22. While thes
motions were pendindlaintiff moved to amend his Complaint. Dkt. # 34. The Cou
granted Plaintiff's motion to amend and dismissed the motions to dismiss filed by
Defendants, ASIC, SGIC, and Assurant. Dkt. # 42.

On March 3, 2016, Plaintiff filed his Amended Complaint, asserting thirteen
claims Dkt. # 43. On April 7, 2016, Defendants filed their motion to dismiss for fail
to state a claim. Dk# 48. Defendants argued that Plaintiff's claims against Defend:

were barred by the Filed-Rate Doctrine. Dkt. # 48. Assurant, ASIC, and SGIC als

their respective motion to dismiss the amended complaint. #Bkt6, 47. On March 22

2017, this Court granted in part and denied in part the motions to dismiss filed by
Defendants, ASIC, and SGIC. Dkt. # 58. The Court also granted in full Assurant’s
motion to dismisslid.

The Court dismissed all but three of Plaintiff's claims: those that remain are (
11 (breach of contract), Count 12 (CPA), and Count 13 (breach of contchct.ount
11 alleges that Nationstar breached the Deed of Trust when it “artificially selected
inflated value” of the Property which, in turn, allowed Nationstar to “charge higher

premiums than it could have charged if it had correctly valued the [Property]”. Dkt

19 131-39. Count 12 alleges that Defendants violated the CPA in “artificially” inflati

the value of Plaintiff’'s Property and acted deceptively in that Nationstar was then 3
charge “higher premiums based on this inflated vallge.at 1 14648. Count 13
alleges a breach of the Deed of Trust by Nationstar improperly placing insurance @
Property “commencing July 2, 2012 when the [P]roperty was still insured,” and by

classifying the Property as “vacantld. at 1 149-55.
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Defendants then moved for summary judgment, which Plaintiff countered by

moving for summary judgment. Dkt. ## 96, 101. These motions are now before th

Court.
Il. LEGAL STANDARD

Cross-

S

Summary judgment is appropriate if there is no genuine dispute as to any material

fact and the moving party is entitled to judgment as a matter of law. Fed. R. Civ. H.

56(a). The moving party bears the initial burden of demonstrating the absence of
genuine issue of material fadCelotex Corp. v. Catretd77 U.S. 317, 323 (1986).

Where the moving party will have the burden of proof at trial, it must affirmatively

demonstrate that no reasonable trier of fact could find other than for the moving party.

Calderone v. United Stateg99 F.2d 254, 259 (6th Cir. 1986). On an issue where the

nonmoving party will bear the burden of proof at trial, the moving party can prevalil

merely by pointing out to the district court that there is an absence of evidence to support

the non-moving partg case.Celotex Corp.477 U.S. at 325. If the moving party meets

the initial burden, the opposing party must set forth specific facts showing that there is a

genuine issue of fact for trial in order to defeat the mot&mderson v. Liberty Lobby,

Inc., 477 U.S. 242, 250 (1986). The court must view the evidence in the light most

favorable to the nonmoving party and draw all reasonable inferences in that party’s favor.

Reeves v. Sanderson Plumbing Prp880 U.S. 133, 150-51 (2000).
[11. DISCUSSION
A. Breach of Contract Claims (Counts 11, 13)

To allege a claim for breach of contract, Plaintiff “must show an agreement
between the parties, a parties’ duty under the agreement, and a breach of thdidut
& Deposit Co. of Maryland v. Dallyl48 Wn. App. 739, 745, 201 P.3d 1040, 1044
(2009). Plaintiff has two remaining breach of contract claims: Counts 11 and.13.
Plaintiff claims that Nationstar breached the Deed of Trust in two ways: (1) by

“artificially select[ing] an inflated value for the building for purposes of placing
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insurance on the property,” thereby allowing for higher premiums; and (2) by placif
insurance despite Plaintiff's purported proof of insurance through his prior servicer
# 43at 11133-34, 150-152.

At the outset, the Court notes that there no longer appears to be a dispute W
respect to Plaintiff's breach of contract claim as alleged in Count 13. In Count 13,
Plaintiff alleges that Defendants breached the Deed of Trust by placing insurance
Property in 2012 while it was already insured. Dkt. # 43 at {1 149-55. While Plain
discovery responses state that “upon information and belief” he had insurance on
Property from July 2012 to July 2013, this by itself is woefully insufficient to create
genuine issue of material fact on summary judgment, particularly when Plaintiff sh
have easily had access to this type of documentation. Dkt. # 97, EX. B, at 5-6. Ing
the record shows that Plaintiff's insurance lapsed in 2012, and Plaintiff now admits
did not procure his own insurance policy until 2015. Dkt. # 97, Ex. C, 35:1&&%lso
Dkt. # 101 at 7. The record establishes that for the time period that Defendants fo
placed insurance on Plaintiff’'s Property, Plaintiff did not have his own active padicy|
The Court thus finds that when Defenddotse-placed insurance on Plaintiff's proper
Plaintiff did not have an active insurance policy, and Defendants therefore did not
the terms of the Deed of Trust on these grounds. Accordingly, the Court finds ther
no overlap, and that there is no genuine issue of material fact left on Count 13.

In Plaintiff's other breach of contract claim, Count 11 of his Amended Comp
Plaintiff cites to the “Property Insurance” provision of his mortgage agreement. DK
43 at 11 40-41see alsdkt. # 98, Ex. B at 1 5. Under this provision, Nationstar is
authorized to obtain insurance coverage on behalf of Plaintiff if Plaintiff fails to mai

the proper level of coveragéd. Nationstar “is under no obligation to purchase any

2 As to Plaintiff's claim in the Amended Complaint that Nationstar breached the ddmrac
misclassifying his Property as “vacant,” the evideindde recordndicates that this
classificationdid not resulin any increased premium&kt. # 97, Ex. D at 34:4-24.
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particular type or amount of coverage.” The agreement also provides for Nationsjar to

take reasonable and appropriate actions to secure its interest in the property, incl
“protecting and/or assessing the value of the Propelty.at 1 9 Plaintiff alleges that
Nationstar breached this contract by deliberately overvaluing the property for its o\
financial gain. Dkt. # 43 at 11 133-134.

As this Court already ruled, Nationstar’s discretion regarding insuring the pre
was limited to “reasonable or appropriate” actions, including a presumably correct
valuation of the propertyDkt. # 58 at 11-12. At this point, there seems to be little
dispute that the initial $530,000 valuation in Defendants’ LPI policy was based on 1
valuation of the improvements reflected in his home insurance policies with Safecq
# 97, Exs. B-1, B-2, B-3; Dkt. # 98, Exs. G-I. Defendants argue that the $530,000
valuation was “consistent” with the coverage Plaintiff obtained for his Profpenty
2008 to 2011, and is therefore reasonable. Dkt. # 96 at 14. Defendants also argu
because the valuation was based on the coverage value for the dwelling from Plai
own prior policies, Plaintiff cannot contest the reasonableness of the value estimat
the improvements on his Property.

While this argument has surface-level appeal, Defendants do not sufficiently
establish that a valuation “consistent” with Plaintiff’'s prior policies is necessarily a
“reasonable” one under the terms of the Deed of Trust. Plaintiff admits that he ove
insured his Property in his prior Safeco insurance policies because the premiums
low, but that this error would not necessarily dispel Nationstar’'s own apparent lack
due diligence in determining a reasonable value for the Property. Dkt. # 97, Ex. C
87:1-12; Dkt. # 117 at 4. The Court agrees. Plaintiff also submits evidence counte
Defendants’ argument that this $530,000 valuation reflected a reasonable assessr
the value of the improvements on the property. For instance, from 2012 to 2015, t
King County Assess consistently valued the improvements on Plaistfroperty
below $350,000.SeeDkt. # 105-5 (listing improvement values at $282,000 for 2012
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$333,000 for 2013, $217,000 in 2014, and $240,000 in 2015). Plaintiff also points
broker price opinion from Nationstar’s records, dated May 2015, listing a combineq
for the Property (land and improvements included) of approximately $465,000. DK
114, Ex. 1. Finally, Plaintiff providegports fronrealtor Steve Blackbourn and cost
estimator Lester Green, who both provide estimates for the value of the improvem
between $278,294 and $318,840 from 2012-2015. Dkt. ## 103, 109.

Defendants do little to address these reports. Defendants argue that Plaintif
value estimations are inconsistent, as Plaintiff provsge®raldifferent valuations for
the Property between 2012 and 2015 (though the Court notes that they are all wel
$530,000). Dkt. # 166 at 6. Defendants also point to a number of “suspect”
discrepancies in the cited valuations, such as an “unexplained” $116,000 in valuat
between 2013 and 2014, and note that vast gap between the valuation for the
improvements and the valuation of the land. Dkt. # 116 at 7. These arguments sy
create a genuine issue of the material fact as to what the appropriate valuation of t
improvementshouldhave been from 2012 to 2015, had Defendants exercised the
appropriate amount of due diligence in ascertaining that value. They do not, howe
support the entry of summary judgment solely in favor of Defendants. The fact ren

that Defendants do not provide the Court with a reliable basis for what the value of

toa
| value

t. #

S

below

on

ffice to
he
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ains

the

improvementshouldhave been from 2012 to 2015. And while the fact that Nationstar

accepted Plaintiff’'s new policy in 2015 doesn’t necessarily mean they agreed with
Plaintiff's $348,900 valuation of the improvements (or that such a valuation was
accurate)it also betrays their position that Plaintiff’'s proffered valuations of the

improvements on his self-procured insurance policieparseaccurate andeasonable.

Had Defendants provided sufficient evidence that the $530,000 valuation was the

product of diligent investigation and research, the Court would be more inclinedepf

Defendants’ arguments. Unfortunately, the record, as it currently stands, does not

permit

any such inference. Defendants attempt to prove a negative, arguing that there was no
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indication that basing the valuation for the July 2012 to 2013 time period on the va
of the prior insurer was “not a reasonable practice.” Dkt. # 116 at 11. Even if this
true, there is little compelling evidence in the record that this pragtiseeasonablé.
Plaintiff's expert, Gregory Arnold, testified that Nationstar’s reliance on only Plainti
prior insurance policies to determine the value of Plaintiff's property was deficient
“not underwriting,” as Nationstar would have no way of knowing whether the preuvic
insurer had the right figure, or whether this figure was based on the previous insur
physical inspection of the Property. Dkt. # 114, Eat 33:1934:3; 35:8104
Defendants fail to countéiis testimony with theiown expert as to what the appropria
due diligence procedures would be; instehdyhold fast to their argumetitat relying
on Plaintiff’'s previous insurance policies was reasonable due diligence. Dkt. # 115
5. This is insufficient to carry the day on summary judgment. Defendants’ argume
also seems to ignore the fact that the valuation increased from $530,000 to $5@0r(
yearto-year. Even assuming Defendants’ initial estimation of $530,000 in 2012 wa
“reasonable” because it was based on Plaintiff's prior insurance policy, Defendants

not definitively establish the “reasonableness” of the valuation’s $30,000 increase

the threeyearspan, especially where other data, such as the King County Assessor

data, show the value fluctuating and in some cases dropping. Based on the currel

record, the Court agrees with Plaintiff that simply because his previous insurance f

3 As Plaintiff notes, Nationstarvaluation method would also not take into account changes
circumstances. Dkt. # 111 at 12.

4 Defendants mischaracterize this testimony as seemingly requiring@@ctosure entry of th
property, a practice the Washington Supreme Court condemdeddian v. Nationstar Mortg.
LLC, 185 Wash. 2d 876, 374 P.3d 1195 (2016). Dkt. # 115 at 5. But Mr. Asrtektimony is
not so reductive; instead, it generally attests to the need for an insurer to chreddidigence
before forceplacing insurance, which they can do by reviewing, for instance, a “[dj&earof
the property, location of the property, distance from a fire hydrant, distance frmrstafion,
outbuildings, garages, age of the systems,” and other data points. Dkt. # 114-3 at 39:24-
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with Safeco listed $530,000 as the value of the dwelling, this does not necessarily

a reasonable estimation of the value of the improvements on the Property.

Defendants’ other arguments for summary judgment on this point are similar

unavailing. First, he Court, like others, is not convinced of Defendants’ argument t
Plaintiff may not assert a breach of contract claim simply because he failed to perf
first by neglecting to provide verification of insurancee, e.g., Wieck v. CIT Grp., In
308 F. Supp. 3d 1093, 1121 (D. Haw. 2018) (plaintiff’'s breach of contract claim for
force-placed hurricane insurance not foreclosed simply because they failed to mai
hurricane coverage under the mortgagengest v. Green Tree Servicing LLA2 F.

Supp. 3d 1289 (C.D. Cal. 2015) (rejecting the contention that “plaintiffs’ failure to

make it

<

nat

orm

O

ntain

maintain hazard insurance constitutes a material breach of the mortgage,” excusing the

deferdant’s alleged breachPersaud v. Bank of Am., N,A4-21819-CIV, 2014 WL
4260853, at *8 (S.D. Fla. Aug. 28, 2014) (“Contrary to Defendants’ argument, the f
[that] Plaintiff initially breached the Mortgage when his insurance policy lapsed doq
preclude his breach of contract claim.”). As the Court previously held, Defendants
still under an obligation to exercise “reasonable or appropriate” actions in force-pla
insurance in the event of Plaintiff's breach. Dkt. # 58 at 11-12. Additionally, the C
is unpersuaded by Defendants’ laches argument that Plaintiff unreasonably delays
objecting to the LPI's valuations for three years, despite having full knowledge of tl
$530,000 valuation and the reasons behind it. Dkt. # 96 at 15-16. The Court agre
Plaintiff that Defendants have produced little evidence to show they were damage(

Plaintiff's alleged delay in objecting to the valuations. Dkt. # 111 at 18-19.

®> Defendants also contend that even if they did overvalue Plaintiff's Propertygties hi
valuation did not necessarily lead to higher premiums. Dkt. # 96 at 16. Defendants dize
from 2012-2015, even though the valuation of Plaintiff's improvements rose from $530,00
$560,095, the annual premiums decreasdd.At this stage, the Court is not convindkdt this
necessarily means that Plaintiff was not damaged, as the insurance pre&voilthpresumably
be lower had Defatants used a lower valuation.
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Ultimately, as to Count 11, the Court cannot enter summary judgment for eit
party based on the current factual record. The record does not provide a reliable K
this Court to definitively determine that Defendants’ valuation methodology was
“reasonable” under the Deed of Trust and applicable law. Nor can the Court make
determination that Defendants’ valuation methodology is unreasonable as a matte
as Plaintiff suggests. Indeed, Plaintiff cites no authority that Washington requires
lender to shop around for the best deal on insurance before force-placing a policy.
point, the issue of the reasonableness of Defendants’ practice is best left for trial.

Accordingly, the CourDENIES both Plaintiffs and Defendants’ Motions for
Summary Judgment as @ount 11. The CouRANT S DefendantsMotion and
DENIES Plaintiff's Motion as to Count 13, and dismisses this claim.

B. Consumer Protection Act Claim (Count 12)

A Washington Consumer Protection Act (“CPA”) claim requires proof of five
elements: “(1) unfair or deceptive act or practice; (2) occurring in trade or commer¢
public interest impact; (4) injury to plaintiff in his or her business or property; (5)
causation.”Hangman Ridge Training Stables, Inc. v. Safeco Title Ins.106 Wn.2d
778, 780, 719 P.2d 531, 533 (1986).

Plaintiff's CPA claim essentially turns on whether Defendants’ alleged

her

vasis for

the
r of law,
3|

At this

re; (3)

overvaluing of the Property constitutes an unfair or deceptive act or practice. An act is

per seunfair or deceptive if it violates a statute that declares the conduct at issue tq
unfair or deceptiveHangman Ridge719 P.2d at 535. Otherwise, “a plaintiff must sh

the conduct is ‘unfair’ or ‘deceptive’ under a case-specific analysis of those terms.’

Mellon v. Reg’l Tr. Servs. Coral82 Wn. App. 476, 488, 334 P.3d 1120, 1126 (2014).

“[A]n act or practice can be unfair without being deceptiviélém v. Washington Mut.
Bank 176 Wn.2d 771, 786, 295 P.3d 1179, 1187 (2013). “[A] ‘practice is unfair [if
causes or is likely to cause substantial injury to consumers which is not reasonably

avoidable by consumers themselves and is not outweighed by countervailing bene

) be
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fits [to
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consumers or to competitiori].’ld. (alteration in original) (quoting 15 U.S.C. § 45(n)).

An act is deceptive if it involves “a ‘representation, omission or practice that is likel
mislead’ a reasonable consumeRanag v. Farmers Ins. Co. of Washingté66 Wn.2d
27, 48, 204 P.3d 885, 895 (2009) (quotBw. Sunsites, Inc. v. Fed. Trade Comrii8b
F.2d 1431, 1435 (9th Cir. 1986)).

First, the Court finds that Plaintiff has not shown that Defendants’ conduct

constitutes ger seunfair or deceptive practice under the CPA. Plaintiff argues that

“practice of procuring excessive insurance is [] a per se unfair and deceptive act or

practice,” citing to RCW 48.27.010. Dkt. # 111 at 20. The Court disagrees with th

characterization of the relevant statute. RCW 48.27.010 prohibits an insurer from

“‘compelling” excessive insurance. Defendants did not “compel” Plaintiff to have any

excess insurance in this case. Plaintiff was free, at any time, to choose his own in

y to

the

S

surance

policy, and in fact did so in 2015. Plaintiff does not provide any evidence that he was

“compelled” to accept the LPI through any force other than his own inaction. Plain

also fails to provide any authority applying RCW 48.27.010’s prohibition on compu

(tiff

sory

excess insurance to LPI cases, where borrowers agree to LPI clauses and may avoid

imposition of LPI by purchasing their own insurance policies.

Next, the Court is skeptical that Defendants’ actions in this case were not

“reasonably avoidable,” and thus “unfair” under the CPA. In deciding whether a practice

Is “unfair,” Washington courts have looked to federal law, specifically 15 U.S.C. § 45(n),

to test whether the practice causes or is likely to cause substantial injury to consurmers

which is not reasonably avoidable by consumers themselves and not outweighed by

countervailing benefits.’Klem v. Washington Mut. Bank76 Wn.2d 771, 787, 295 P.3d

1179, 1187 (2013). Under the federal standards, “[ijn determining whether consumers’

injuries were reasonably avoidable, courts look to whether the consumers had a fr
informed choice.”FTC v. Neovi, Inc.604 F.3d 1150, 1158 (9th Cir. 2010). An injury

reasonably avoidable if consumers “have reason to anticipate the impending harm
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means to avoid it,” or if consumers are aware of, and are reasonably capable of pu
potential avenues toward mitigating the injury after the fBetvis v. HSBC Bank
Nevada, N.A.691 F.3d 1152, 1168-69 (9th Cir. 201&jigg Orkin Exterminating Co.,
Inc. v. FTC,849 F.2d 1354, 1365-66 (11th Cir. 1988)).

Here, the harm — the force-placement of an insurance policy based on a pur
over-valuation of Plaintiff's Property — was reasonably avoidable because Plaintiff
have avoided it by obtaining his own policy. Plaintiff was free, at any time, to chog
own insurance policy, and in fact did so in 2015, thereby “avoiding” the harm. Plai
also had reason to anticipate the impending harm and there is no indication he did
have the means to avoid it. Defendants warned Plaintiff each time before it force-|
an insurance policy, explicitly inforimg Plaintiffin 2012 about the valuation and
coverage to be imposed and provided Plaintiff thirty days to provide proof of his ov
insurance. Plaintiff’'s only cogent argument here is that this policy only applies to
property owners in default, and that Plaintiff's failed business ventures and financis
distress rendered him unable to pay the insurance premiums and default on his loz
# 111 at 22-23. However, Plaintiff fails to cite any evidence in the record that expl
corroborates these financial difficulties and does not explain what changed that all
him to buy insurance himself in 2015. Plaintiff also does not explain why these allg
difficulties would have affected his ability to respond or object to the allegedly impr
Property valuations in the LPI policies. The unsupported arguments by Plaintiff's
counsel that Plaintiff, and other unidentified theoretical borrowers, would not be ab
avoid FPI in the event of default is not sufficient to defeat summary judgment on th
point. Dkt. ## 101 at 21. Based on the current record, there is no indication that fq
placed insurance was not “reasonably avoidable.”

The Court also strains to see how Defendants’ conduct is deceptive. In a si
case befordudge LasnikChildress v. Liberty Mutual Fire Insurance CompaNyp.
C10-059-RSL, 2011 WL 887975 (W.D. Wash. Mar. 11, 2011), plaintiffs aued
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defendant loan servicer under the CPA when the defendant charged them for lend
placed homeowners’ insuranciel. at *2. Judge Lasnik found that the defendant had
notified plaintiffs that it would secure lender-placed insurance if plaintiffs failed to g
their own insurance coveragkl. The defendant also informed plaintiffs that the cos
lender-placed insurance would be higher and the coverage less comprehensive ar
another defendant might receive a commission in connection with the lender-place
insurance.ld. Judge Lasnik concluded that “[i]n light of those disclosures, plaintiffs
cannot show that they were deceived or that [defendant’s] actions had the capacit)
deceive a substantial portion of the publitd. Judge Lasnik thus dismissed the CPA
claim on summary judgmentd. at *3.

The situation here mirroiGhildress The Deed of Trust explicitly forewarned
Plaintiff that if he failed to maintain insurance coverage, Defendants may obtain
insurance on its own accord, and this insurance may “significantly exceed the cost
insurance that [Plaintiff] could have obtained.” Dkt. # 98, Ex. B, at § 5. Prior to for
placing the ASIC insurance policies, Defendants informed Plaintiff that it intended
doing so, and warned Plaintiff that the coverage it chose could be significantly mor
expensive than the policies he could obtain on his own. When Plaintiff eventually
obtained his own insurance policy in 2015, Defendants ceased the force-placed pa
per the Deed of Trust, as they said they would. Even if Defendant’s actions resultg
the imposition of a FPI policy based on an improper valuation, this imposition was
explicitly disclosed in the Deed of Trust, and adequately disclosed by Defendants f
the relevant 2012-2015 time period. As Defendants note, the record shows that
Defendants “told [Plaintiff] what [they] were doing, why they were doing it, and how
Plaintiff could stop what was being done,” which Plaintiff did in 2015. Dkt. # 115 a
There is little indication in the record that Plaintiff was deceived, or that this condug

would be deceptive to a substantial portion of the public.
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Accordingly, the Court finds that Plaintiff has failed to show that a genuine is
of material fact exists as to the first prong of his CPA claim. The Court also sees
significant probéms with the public interest prong. Defendants argue that Plaintiff I
introduced no evidence that Defendants’ valuation of the improvements in this cas
impacted, or had the potential to impact, the public at large. Dkt. # 96 at 20. Defe
note that the specific conduct at issue, basing property valuations on a barower’
previous home insurance policies, only creates problems when the borrowers then

over-insure their Property (as Plaintiff admits to doing here), and Plaintiff provides

sue

as
e

ndants

hselves

Nno

evidence that such a practice is common. Dkt. # 115 at 11. The Court agrees. Plaintiff

also does not provide any evidence that the practice at issue in this case applied, |
applies, to any other borrower. In failing to adequately point to evidence in the rec
supporting his argument as to this prong, and the others, Plaintiff fails to show how
CPA claim escapes summary judgment.

Accordingly, the Court finds that there is no genuine issue of material fact as
Plaintiff's CPA claim. The Court accortily GRANTS Defendants’ Motion as to this
claim (Count 12) an®ENIES Plaintiff’'s Motion. The CourDISMISSES this claim.

V. CONCLUSION

Based on all the foregoing, the COGRANTSIN AND PART andDENIESIN
PART the DefendantdMotion for Summary Judgment (Dkt.36), andDENIES
Plaintiff's Motion for Summary Judgment (Dkt. # 101). The C&RANTS
Defendants’ Motion as to Counts 12 and 13,ENIES it as to Count 11 of Plaintiff's
Amended Complaint.

Dated this 14tklayof March, 2019.
VY
The Honorable Richard A. Jones
United States District Judge
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