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ment Opportunity Commission v. National Railroad Passenger Corporation

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

EQUAL EMPLOYMENT OPPORTUNITY Case No. C15-1269-RSM
COMMISSION,
ORDER GRANTING PLAINTIFF EEOC’S
Plaintiff, MOTION FOR PROTECTIVE ORDER
PURSUANT TO RULE 26(C)

V.

NATIONAL RAILROAD PASSENGER
CORPORATION, d/b/a AMTRAK,

Defendant.

. INTRODUCTION
This matter comes before the Court on Plaintiff Equal Employment Opport
Commission (“"EEOC”)’'s Motion foProtective Order, Dkt. #41The EEOC moves the Cou
for an order quashing the Rule 30(b)(6) deéjoms noticed by Defendd National Railroad
Passenger Corporation (“Amtrak”) and prohibiting Amtrak from taking the deposition o
EEOC employee. Dkt. #41 at 1Amtrak opposes this protectiarder. Dkt. #43. For thg
reasons set forth below, the Court GRANTS Plaintiff’'s Motion.
. BACKGROUND
A full background of this case is not necegs@r the purposes of this Motion. TH

EEOC alleges that Amtrak discriminated agai@barging Party Shawn Moe when it failed
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hire Mr. Moe for a Machinist Journeyman position at Amtrak’s Seattle Mechanical |Yard
because of his disability, inalation of the Americans with Babilities Act, as amended by the
ADA Amendments Act of 2008, 42 U.S.C. § 12¥i1seq.SeeDkt. #17.

The parties have engaged in discovergjuding several rounds of written discovetly,
depositions, and Plaintiff’ expert disclosuresSeeDkt. #42, Declaration of May Che (“Che
Decl.”) at T 2. On May 26, 2016, Counsel for Amtrak served on EEOC a notice of suhpoena
for former EEOC Investigator William Benedictld. at § 3. The EEOC opposed this

deposition on privilege and relevancy grountt.at § 6. In any event, Amtrak was unablg to
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locate and serve Mr. Benedidd. at 8.
On June 9, 2016, Amtrak served EEOC wvatliRule 30(b)(6) deposition notice listing
the following topics:

1. The manner in which the EEXconducted its investigation.

2. Factual information obtained during the EEOC'’s investigation
into the Charge of Discrimation made by Shawn Moe, EEOC
Charge No. 551-2013-01646, incing, but not limited to:

a. Factual information aboir. Moe’s medical history;

b. Factual information about Mr. Moe’'s employment
history; and

c. Factual information about the position to which Mr. Moe
applied at Amtrak.

3. Factual information about éhactions taken by the EEOC to
investigate Mr. Moe’s Cérge of Discrimination.

4. All steps taken by the EEOC to assess whether Plaintiff's
medical condition presented a direct threat to Mr. Moe, others, and
Amtrak’s operations, including:

a. All medical assessments the EEOC conducted or
considered in investigating Mr. Moe’'s Charge of
Discrimination;
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b. All assessments of the essential functions of the Amtrak
Machinist Journeyman positiaa which Mr. Moe applied;

5. Factual information contained tine summaries of interviews of
Shawn Moe, Karen Broadwater ffJlBuncan, Glenn Greene, Paul
McCausland, Mark Ragle, bal Redding, Keith Wiertz, and
Barbara Wu.

6. The accuracy of the summaries of interviews of Shawn Moe,
Karen Broadwater, Jeff Dunca@Jenn Greene, Paul McCausland,
Mark Ragle, David Redding, Keith Wiertz, and Barbara Wu.

Dkt. #42-1. Amtrak noted the deposition for June 24, 2016, the last day of disct/eiyhe
EEOC objected to the notice of deposition. fime 13, 2016, the parties conferred and
EEOC argued that its objectionstasMr. Benedict were equally applicable in the context ¢
30(b)(6) deposition. Che Decl. at § 10. The pantvere unable to resolve the dispute, and

instant Motion was filed on June 16, 201Biscovery closed on June 24, 201%eeDkt. #8.

1. DISCUSSION
“Parties may obtain discovemggarding any nonprivilegeahatter that is relevant t
any party’s claim or defensand proportional to the needs the case, considering th
importance of the issues at staik the action, the amount in comtersy, the parties’ relativ
access to relevant information, the parties’ resources, the importance of the disco
resolving the issues, and whether the burdeexpense of the proposed discovery outwei

its likely benefit.” Fed. R. Civ. P. 2B)J(1) (effective December 1, 2015). “Releva

the

bf a

the

e

112

very in
ghs

Nt

information for purposes of discovery is infation ‘reasonably calculated to lead to the

discovery of admissible evidence.’Surfvivor Media, Inc. v. Survivor Prodst06 F.3d 625

635 (9th Cir. 2005). “District courts haveold discretion in determining relevancy for

discovery purposes.’ld. (citing Hallett v. Morgan 296 F.3d 732, 751 (9th Cir. 2002peiter

v. Yokohama Tire Corp2009 WL 2461000, *1 (W.D. Wash. 2009) (“The decision to issl
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protective order rests within éhsound discretion of the trial wad.”). The Court in which the

action is pending has the autitprto “issue an order to ptect a party or person from

annoyance, embarrassment, oppression, or umdwden or expense...” Fed. R. Civ.

26(c)(1).

The EEOC argues that Amtrak’s propos80(b)(6) deposition seeks irrelevant

information related to how itanducted its investigation rathégran the underlying informatio
obtained in the investigah. The EEOC argues that:
The factual information sought through Defendant's notice is
cumulative and available through other less burdensome methods.
The EEOC has already produced theestigative file. There is
simply no benefit to requiring EEOC staff to sit for depositions
when the only testimony theyuld provide wouldbe a recitation

of the information contained within the written discovery that
EEOC has already produced to Defendant.

Dkt. #41 at 5. The EEOC argues that ai sopics listed on the 30(b)(6) notice se
information about the EEOC's investigation matlthan the underlyingatts of this caseld.

According to the EEOC, this information is neither relevant to the lawsuit nor reasg
calculated to lead to the discovery of admigsieVvidence, particularly when the EEOC *“I
already informed Defendant that it does notnutéo utilize the investigation interview notes
its case in chief.”ld. The EEOC argues that it is “welltded that an EEOC lawsuit is a tri
de novoand that an employer may not litigate the adequacy of the EEOC’s investigatiq
determination as the scope and naturett®d EEOC’s investigation is within EEOC
discretion.” Id. at 6 (citing,inter alia, EEOC v. Sterling Jewelers, In@01 F.3d 96, 98-99
(2nd Cir. 2015)EEOC v. Source One Staffingo. 11 C 6754, 2013 WL 25033 at *5 (N.D. |
Jan. 2, 2013) (finding a Rule 30(b)(6) deposition premature given pending interro
responses and holding that defendant “cannot deteehe sufficiency of the EEOC’s pre-sy

investigation”); EEOC v. Evans Fruit Co., IncCV-10-3033 2012 WL 442025 (E.D. Was
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Feb. 10, 2012) (granting protective order anddimg that “[tlhe details of the EEOC’
investigative and conciliation efforts are nessential to Defend#is understanding an
defense of the Title VII claims”)EEOC v. Caterpillay 409 F.3d 831,833 (7th Cir. 2005
EEOC v. KECO Indus., Inc748 F.2d 1097, 1100 (6th Cir. 198&8EOC v. Gen. Elec. Co
532 F.2d 359, 370 n.31 (4th Cir. 1976). The EECHLies that it has already provided Amtr
with “all factual, non-privileged informatiom seeks through this 30)(6) deposition.”ld. at 7.
The EEOC argues that requiring td produce a 30(b)(6) witse to essentiallyecite the
information contained in the investigatioiefwould be cumulative and unduly burdensor
and that Amtrak has had “the opportunity to depmsiaterview all othewitnesses in this cas

and directly gain from them é¢trelevant facts at issueld. at 7-8.

ak

The EEOC also argues that Amtrak'qyuested 30(b)(6) deposition implicates the

attorney-client privilegethe governmental delibeige process privilegeand the attorney worl

product privilege. Dkt. #41 at 5, 9-12.

In Response, Amtrak argues that its 30(b)X{6position is intended to explore fag¢

learned by the EEOC in its investigation and to clarify factual inconsistencies and ambi
in the investigation file. Dkt. #43 at 1. Amtrakgues that it is “fundaentally unfair for the|
EEOC to evade discovery of information thay amivate plaintiff woudl have to submit.”ld.

at 2. Amtrak cites t&EOC v. Presrite Corp2012 WL 4434055, at *4 (N.D. Ohio 2012) a
EEOC v. Burlington NorthernNo. 07-734, 2008 WL 4845308 (W.D. Okla. June 23, 20
both cases where the Court allowed depasitf an EEOC investajor to proceedld. at 3-4.
Amtrak argues that “the EEOC’s determinatadrprobable cause might be admissible evide
at trial,” and that therefore it is entitled to discover and present at trial “evidence refuti

findings of the EEOC.”Id. at 4 (citingEEOC v. Pinal County714 F. Supp. 2d 1073, 107
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(S.D. Cal. 2010)Plummer v. Western Int'l Hotels C®56 F.2d 502, 505 (9th Cir. 1981);

EEOC v. Am. Int'l Grp., In¢.No. 93-6390, 1994 WL 376052 @ (S.D.N.Y. July 18, 1994))
Amtrak cites toE.E.O.C. v. LifeCare Mgmt. Servs., LLNo. 02: 08-CV-1358, 2009 WI
772834, at *2 (W.D. Pa. Mar. 17, 2009) for thegwosition that “Cousd routinely permit...
30(b)(6) depositions of the EEOC itself to clarify... factual inconsistencies and ambigu
Id. at 5. Amtrak argues that the EEOC “simply assumes that Amtrak will wade into priv
or irrelevant areas during the depositiomtahat the EEOC should simply object during

deposition if it believes a questigolicits privileged informationld. at 6;see also idat 8-12.
Amtrak argues that it is not required to “take the EEOC’s word that its investigatio
contains every single fact knownttee EEOC during the investigationld. at 7 (citingEEOC

v. Albertson’s LLCNo. 06-1273, 2007 WL 1299194*& (D. Colo. May 1, 2007).

On Reply, the EEOC argues that this 30(bléposition at the clesof discovery will
be pointless because “it can provide no tserlated information beyond the 251-pg
investigation file,” Amtrak “las had the opportunity to fulljiscover all underlying facts fror
witnesses who have personal knowledge,” aachhse “without its investigator, the EEOC
not able to ‘clarify’ or ‘verify’ the accuracy of anfact.” Dkt. #44 at 1. The EEOC argues tk
the cases cited by Amtrak in favor of allowingstdeposition are all factually distinguishab
The EEOC reminds the Court that cases algwa deposition of the EEOC investigator
distinguishable because the EEOC investigattsr,Benedict, no longer works for the EEO
Id. at 3-4. However, the EEOC e® not directly address thosases cited by Amtrak whe
previous courts have allowe®(b)(6) depositions to proceed.

As a threshold matter, depositions of EE@vestigators are routinely permitted

district courts. Amtrak is not seeking to deptise EEOC investigator signed to this case, but
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to conduct a 30(b)(6) depositionfhe authority cited by both pées for or against allowin
such a 30(b)(6) deposition is thin, and it inakly turns on a case-by-case analysis of
requested discovery and particular factbackground and procedural circumstances.
district court inBurlington Northern, suprapermitted an EEOC 30(b)(6) deposition only
part, stating:

Because the EEOC conducted a factual investigation into the

allegedly unlawful hiring decision soon after it occurred, the

investigator's knowledge of relemtiinformation is a legitimate

source of inquiry, even though hecollection may be hampered

by the passage of time and the siféner case load. Similarly, as

with any litigant, some informatn concerning Plaiiff’s litigation

conduct may be relevant and discoverable, for example, testimony

of a document custodian or penswith knowledge bearing on the

completeness of the agency's document production. Further, any

information compiled by the EEOC that is relevant to the damages

allegedly suffered or other appropggaequitable relief is also a

legitimate source of inquiry, sorg as the inquiry is limited to

nonprivileged information that isot duplicative of the information
already known to Defendant.

2008 WL 4845308 at *3. The district court infeCare Mgmt. Servs., LLGuprg also
permitted a 30(b)(6) deposition. In that cabe, defendants sought both a 30(b)(6) depos,
and a deposition of the EEOC investigat@009 WL 772834, at *1. The court reviewed
30(b)(6) notice and ruled that the defendamse seeking “facts obtained by the EEOC du
its underlying investigation, nany information related to ¢hEEOC’s opinions, analysis,
legal theories...”ld. at 2. The court ruled that “the EEQIike all other litigants, should obj¢
to actual questions which it believes invadg applicable privilege during the deposition &
cannot be granted unwarranted or overly broadiggtions prior to any @stions being asked
the deponent.”Id. The court did not agree with tieEOC’s argument that because it |

provided Defendants with its ingggative file the Rule 30(b)j&eposition was not necessad

Id. The district court irBource One Staffing, supravent through various topics noted for {
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30(b)(6) deposition in that case and determined those that strayed from determining
underlying facts should be self to a protective ordeSee2013 WL 25033 at *5-6.

None of the cases cited byetparties constitute binding pestent. However, the CoJ
takes from these cases the guidance that, \@hd@(b)(6) deposition of the EEOC is gener
permitted, to the extent that it attemptsolatain information outside the underlying factg
issue (between the charging party and the defendant), a protectivdandieg such topics g
discussion may be warranted. The Court considers this guidance alothgsgtandard Rul
26(b)(1) considerations ¢the importance of the issues stake in the action, the amount
controversy, the parties’ relaé access to relevant infornati the parties’ resources, t
importance of the discovery in resolving tilssues, and whether the burden or expense ¢
proposed discovery outweighs its likely benefit.”

The Court now turns to thestant matter. Amtrak is nseeking “the investigator
knowledge of relevant information,” “testony of a document custodian or person
knowledge bearing on the completeness of the @{edocument production,” or informati

on damagesSee Burlington Northern, supraGiven the deposition topics in Amtrak’s noti

and the surrounding factual and procedural circantss, the Court is convinced that Amtrak i

either seeking information it already has ofal in discovery, whickvould be redundant, g
information to attack the sufficiency of the EE® pre-suit investigation, which is irreleva
Accordingly, the Court finds that this 3Q(B) deposition is improper and will grant t
EEOC’s Motion.

V. CONCLUSION

Having reviewed the relevant pleadings, thelalations and exhibits attached therg

and the remainder of the redo the Court hereby finds afdRDERS that Plaintiff Equal
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Employment Opportunity Commission (“EEOC”"otion for Protective Order (Dkt. #41),
GRANTED.

DATED this 8" day of July 2016.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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