Puget Soundjkeeper Alliance et al v. McCarthy et al
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THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
PUGET SOUNDKEEPER ALLIANCEet CASE NO.C15-13423CC
al.,
ORDER

Plaintiffs,
V.

SCOTTPRUITT, in his official capacityas
Administrator of theJnited States
Environmental Protection Agenogt al.,

Defendans.

This matter comes before the CourtAmerican Farm Bureau Federati@t,al’s
(“Proposed Intervenors”) motion to intervene as Defendants in this matter (Dkt. NoaijgH
thoroughly considered the parties’ briefing and the relevant record, the @dsrofal argument
unnecessary and hereBRANTS the motion for the reasons explained herein.
. BACKGROUND

Plaintiffs challenge a 2015 Rule promulgated by the Environmental Protection Ager
and the United States Army Corps of Engineers (collectively “the Agendefhjing the
“waters of the United States” within the meaning of the Clean Waters Act (“CWBK]). No.
33 at 2.) In 2017, thAgenciespublished a notice of proposed rulemaking proposing to repe

and replace the 2015 Ruleee Definition of “Waters of the United States”-Recodification of
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Pre-Existing Rules82 Fed. Reg. 34,899 (July 27, 2017). On February 6, 2018gtecies
amended the existing 2015 Rule to addapplicability date”of February 6, 2020 to “provide
continuity and certainty” for redated parties while thAgencies considergubssible revisions.
Definition of “Waters of the United States82 Fed. Reg. 55,542. The Court has stayed
Plaintiffs’ challenge to the 2015 Rule. (Dkt. No. 32.) Currentlpieethe Court is the Plaintgf
chalenge to the 2017 amendméfthe Applicability Date Rule”) Proposed Intervenors seek t
intervene as defendants to uphold that rule. (Dkt. No. 41 at'2-3.)

. DISCUSSION

A. Legal Standard

FederaRule of Civil Procedure 24 provides for two methods of intervention: intervention

by right and permissive intervention. Absent a statutory right to interveneyaspaking to
intervene as a matter of right must: (1) timely move to intervene; (2) have &csigihyf
protectable interest relating to the propertyransaction that is the subject of the action; (3) b
situated such that the disposition of the action may impair or impede the pailttyd@lprotect
that interest; and (4) not be adequately represented by existing prendieski v. Cayetand324
F.3d 1078, 1083 (9th Cir. 200¥eeFed. R. Civ. P. 24(a)(2).

A Court,in its discretion, may grant permissive intervention wiieeeapplicant “has a
claim or defense that shares with the main action a common question of law onfhetieae
intervention would not “unduly delay or prejudice the adjudication of the original parties’
rights.” Fed. R. Civ. P24(b)(1)(B),(b)(3). The Court may consider factors includirg) “the
nature and extertf the intervenors' interest2) whether existing parties adequately represer
those interestg3) “the legal positiofintervenorsjseek to advanceg@nd(4) “whether parties

seeking intervention will significantly contribute to full development of the uncteyliactual

! Proposed Intervenors note that if the Court later lifts the stay of the 2015 &mis, Gl
realignment of parties will be appropriate, as they are challengirgpitteRule in Texas,
Georgia, and North Dakota. (Dkt. No. 41 at n.1.) The Court will adthessssuef and when it
arises.
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issues in the suit and to the just and equitable adjudication of the legal questionggresent
Spangler v. Pasadena City Bd. of E8b2 F.2d 1326, 1329 (9th Cir. 1977).

B. Analysis

The Court finds permissive intervention appropriate. Proposed intervenors seek to @
the Applicabilty Date Rule alongside Defendant agencaskiressing common questions of la
andfact. Plaintiffsdo not take a position on intervention. (Dkt. No. 48 at 2) However, they
opposeanydelay inthe case schedulirmyder (Dkt. No. 35) and object to any arguments to
uphold he challenged rulen grounds not invoked or relied upon by thgeeAcies(ld.) (citing
SEC v. Chenery Cor832 U.S. 194, 196 (1947). Proposed Intervendlide heldto the
established case scheduling oréi@he Court an aldress any legal objections Plaintiffs have
Proposed Intervendrarguments when properly before it on a relevant motion. Thus,
intervention will not unduly delay litigation or prejudice the original partiesitag

Discretionary factors also favor peissive interventionProposed Intervenofsgave
significant economic and litigation interestisstake. A ruling vacatinigpe Applicability Date
Rule could lead to costly compliance with regulatory requireneemdampacfProposed
Intervenors’litigation of parallel proceedings in multiple jurisdictionSe€Dkt. No. 41 at 9-10.
Although aligned on litigation of the Applicability Date Rule, Proposed Intervenord beul
adverse to the Agencies in future litigation over the 2015 Rule, which could |eiae tgeoht
strategies or interests this proceeding.

Therefore, the Court finds grounds to allpermissive interventiams a resultthe Court

need not decide whether the elements of intervention by right are met.
1. CONCLUSION

For the foregoing reasons, Proposed Intervenors’ motion to intervene (Dkt. No. 41)

2 The deadline to file an Answer has already passed. (Dkt. No. 35 at 2.) Proposed
Intervenorsshallfile their Answer as proposed with their motion to intervewéhin seven(7)
days of the issuance of this order.
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GRANTED.
Intervenors must file their Answer within seven (7) days of the issuance ofdeisand
must comply with all other case management dates.

DATED this 25th day of July 2018.

\Lécﬁm/

U

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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