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Seattle School District

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
D.M. and J.M., and their minor son, M.M.,
Plaintiffs, CASE NQ C15-1390MAT
V. MEMORANDUM OPINION

SEATTLE SCHOOL DISTRICT, a municipal
Washington corporation,

Defendant

INTRODUCTION

Plaintiffs (“Parents”) brought this actiomnder the Individuals with Disabilities
Education Act (IDEA), 20 U.S.C. § 1406t seq, to appealthe decision of an Administrativ|
Law Judge (ALJ) at the Washington OfficeAdministrative Hearings fothe Superintendent g
Public Instructioras tothe education of their child M.MThe Parents av&eattlePublic School
District (“District” or “SPS’) violated the IDEA and its implementing regulatipB4 C.F.R. §
300, et seq, and state special education law, Chapters 28A.13 RCW and 392-172A WAC.

The Court conducted a bench trial on August 8, 2016, hearing argument and taki
evidence exhibits and testimony by declaratibtaving now considered thgarties’ trial briefs,

the arguments presented at trial, the administrative record, and all ottiene\of recordthe
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Court finds and concludes as follows.

LEGAL STANDARDS

A. IDEA andRelevantState Law

The IDEA mandates that children with disabilities receivéreg appropriate publi¢

education or “FAPE.” 20 U.S.C. § 1400(d)(1)(AState statutes and regulations supplement

requirements of the IDEANd its implementing regulationsJ.W. v. Fresno Unified Sch. Dist.

626 F.3d 431, 433 (9th Cir. 2010).

A FAPE entails special education and related services (1) provided at pxpéose,
under public supervision and direction, and without charge; (2) meeting the standards
State educational agency; (3) including an appropriate preschool, elgmentaecondary
school education; and (4rovided in conformity with arnindividualized education prograi
(IEP). 20 U.S.C.8 1401(9). To provide a FARR state educational agency must evalua
student, determine eligibility, conduct and implement an IEP, and determiappaopriate
educational placemenf.W., 626 F.3cat432 ¢iting 20 U.S.C. § 1414).

An IEP is a written statement, produced annually by a local education agedd
designed in conjunction with a disabled child’s parents, teachers, and other reletesit Qg
Unified Sch. Dist. v. Jackspd F.3d 1467, 146%9th Cir. 1993) It must containjnter alia,
statements of the child’'s performance, measurable goals, criteria for mgapuogress,
services, aids, modifications, and supports to be provided, an explanatios edttenta child
will not participate with nondisabled children irclass or other activities, accommodatig
necessary to measure achievement and performance, and details regardingghidquency,
location, and duration of services and modifications. 20 U.S.C. §dA41XA)(i).

Placement decisions are to be made by a group of persons, including p
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knowledgeable about the child, the meaning of the evaluation data, and the placement

and must be determined at least annually, based on the child’s IEP, @andds® & possible tg

the chid’s home. 34 C.F.R. § 300.11W/AC 392172A-02060. There must beonsideration of

the “least restrictive environment” (LRE20 U.S.C. § 1412(a)(5); 34 C.F.R§ 800.114

options,

300.116(a)(2)WAC 392172A-02050 and unless the IEP requires otherwise, a child should be

educated in the schbhe or she would attend if ndtsableqd 34 C.F.R. § 300.116; WAC 392
172A-02060. There should be a reasonably high probability of assisngtiident to attaif
annual goalsand consideration of argotential harmful effect on the student or the quality
services needed. WAC 392-172A-02060.

IDEA compliance entails both procedural and substantive components:

First, has the State complied with the procedures set forth in the Act? And second,

is theindividualized education program developed through the Act’'s procedures

reasonably calculated to enable the child to receive educational benefits?
Board of Educ. v. Rowleyd58 U.S. 176, 2067 (1982) (footnote omitted). Procedurs
prescriptions includenter alia, timelines and the provision of notice and an opportunity tq
heard. SeeJ.S. v. Shoreline Sch. Dis220 F. Supp. 2d 1175, 11§%/.D. Wash. 2002)
Substantivelygducation must be appropriately designed and implemented such that iepra
“meaningful benefit” J.W, 626 F.3d a#32-33 (quotingAdams v. State of Oregoh95 F.3d
1141, 1149 (9th Cir. 1999) Accord M.M. v. Lafayette Sch. Dist67 F.3d 842, 852 (9th Ci
2014),amended opinion &014 U.S. App. LEXIS 18979 (Oct. 1, 2014

An appropriate public education under the IDEA does‘nwan the absolutely best
‘potentialimaximizing education for the individual chiftd. Gregory K. v. Longview Sch. Disl

811 F.2d 1307, 1314 (9th Cit987 (quotingRowley 458 U.S.at 197 n.2). A school district

must provide “a basic floor of opportunity’ through a program ‘individually designed tog®
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educational benefit™” to the childd. (quotingRowley 458 U.S. at 201). If a district’s propos
placement is “reasonabbalculated” to provide a student with educational benefits, it mus
found appropriate even if a more beneficial private placement ekists.

B. Burden of Proof

As the party seeking relief at the administrative level, the Parents bore then lafr
proof in challenging the IEP and placement decisidan Duyn v. Baker Sch. Dis602 F.3d
811, 81920 (9th Cir. 2007) (citingchaffer v. Weasb46 U.S. 49, 62 (200p) Likewise, & the
party challenging the administrative decision on appeal in thist@GbarParents bear the burd
of demonstrating the ALJ’s decision should be reverdad., 626 F.3cat 438.

C. Standard of Review and Deference Owed

With a challenge to the outcome of an IDEA due process proceedufigiriat court
receives the records of the state administrative hearing, hears additiolesicevat the reques
of a party, and, based on the preponderance of the evidence, grants such relief as {
determines is appropriate. 20 U.S.C. 8§ 141B)\{). “Thus, judicial review in IDEA case

differs substantially from judicial review of other agency actions, in lwhaurts generally ar

confined to the administrative record and are held to a highly deferential standaveewf’re

Ojai Unified SchDist., 4 F.3dat1471.
Complete de novo review is not appropriafe., 626 F.3dat 438. See also Van Duyn
502 F.3d at 817identifying appellate courteview standardsnd stating “However, tomplete
de novo reviewof the administrativeproceedingis inappropriate.™) (emphasis iMan Duym
(quoting Amanda J. v. Clark County Sch. Dijs267 F.3d 877, 887 (9th Cir. 2001)Review
involves an “unusual mixture of discretion and defergnCgai Unified Sch. Dist.4 F.3d at

1471, and the application of what this Court has referred tormasdified de novostandard
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Miller v. Monroe Sch. Dist131 F. Supp. 3d 1107, 11{2015) (citingOjai Unified Sch. Dist.4

F.3d at 147473). See also J.5220 F. Supp. 2dt 1183 (standard “has been characterizecas

intermediate level of review between traditional administrative revieivda novo review)
A court must accord “due weight” to the administrative decision and “must not sub
their own notions of sound educational policy for those of the school authorities whicl

review.” J.W, 626 F.3d at 43&juoted sources amgliotation marks omittecaccord Baquerizo

v. Garden Grove Unified Sch. Dist _ F.3d , Nol4-56464, 2016 U.S. App. LEXIS$

11307 at*11 (9th Cir. Jun. 22, 2016Feattle Sch. Dist., No. 1 v. B.82 F.3d 1493, 14989
(9th Cir. 1996)' The appropriate amount of deference lies within the discretion of the
JW., 626 F.3dat 438. Recognizing the expertisetioé administrativeagency, the aurt “must
consider the findings carefully and endeavor to respond to the hearing officerigtioesof
each material issue[,]” and, after such consideration, “is free to accept or mejdictdings in
part or in whole.””ld. (citations anitted).

The deferene afforded the ALJ’s findingsncreases where they afethorough and

careful’” Id. (quotingCapistrano Unified Sch. Dist. v. Wallenbe&p F.3d 884, 891 (9th Cir.

1995)). Thecourt gives deference BnALJ’s decision evincing¢areful, impartial consideratiof

! See also Rowley58 U.S. at 206 (“[T]he provision that a reviewing court base its decisia
the ‘preponderance of the evidence’ is by no means an invitation to the courtstittsutiseir own
notions of sound educational policy for those of slahool authorities which they review. The ve
importance which Congress has attached to compliance with certain prodedilvegreparation of a

stitut

n they

A4

Court.

n on

ry
A

IEP would be frustrated if a court were permitted simply to sé¢ stecisions at nought. The fact that §

1415(e) requires that the reviewing court “receive the records of the] [athhinistrative proceedingg”

carries with it the implied requirement that due weight shall be giverese throceedings.”)Vilson v.
Marana Unified School Dist.735 F.2d 1178118384 (9th Cir. 1984) (“[T]he court acknowledges th
public education has traditionally been a function of the states. They haveiller much discretior
over the years in formulating educational policies and systems. ‘Courts &tépicialized knwledge
and experience” necessary to resolve “persistent and difficult questioeducational policy.” The
courts should not substitute their own notions of sound educational policy for thoke e€hool

authorities which they review. Therefore, we must grant deference to the sodgnuejt of the various

state educational agencies.”) (quoted sources omitted).
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of all the evidenceand demonstratg “sensitivity to the complexity of the issues presentkt.’
at438-39 (quoted source and quotation marks omitted).

D. Relief Available

A district court is empowered @rant such relief as determahappropriate.20 U.S.C. §
1415()(2)(C)(iii). The IDEA provides for compensatory or retrospectiviefreas well as
prospective relief, includingninjunction directinga school districto develop and implemen
at public expensean IEPplacinga studentn private school.Sch. Comm. of Burlington v. Dep
of Educ, 471 U.S. 359, 3690 (1985) However, aparent or guardian is entitled |
reimbursement for private school placemeonly if a federal court concludes both that t
public placement violated IDEA and that the private school placement was proper ung

Act.” Florence County Sch. Dist. Four v. Cartéd0 U.S. 7, 15 (1993) (emphasis in original)

BACKGROUND
A. Summary of Factual and Procedural Background
M.M. is twelve years old and has autism spectrum disorder. He was found elig
receive special education services at age three and attended preschool agarkemdat the

University of Washington’s Experimental Education Unit. For firstgrahe 2012011 schbol
year, SPS placed M.M. at Laurelhurst Elementary School, his neighborheceticsf school
(Administrative Record (AR) 583.) During this placement, M.M. engaged in signific
problem behavior, including aggression toward others and behavior that was disragti
threatened his own safety. In March 2011, SPS transferred M.M. to a more stafiviat sel
contained (only special education) setting at Olympic View Elementahodh but the
significant béavior problems continued.

In the fall of 211, the Parents moved M.M. to the Academy for Precision Leal
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(APL), a private school. M.M. repeated the first grade at APL during the 2011-@0d@ gear.
While M.M. continued to attend APL, SPS developedsiigRoposing to place him in publi
schal settings, including Sacajawea Elementary for 20023 and John Rogers Elementary
20132014. Until the events at issue in the current lawsuit, the parties settled theiesl
without a hearing, with SPS agreeing to paythe costsof APL from the fall of 2011 through
the spring of 2014 and the Parents releasing claims thitbegdates of the agreements.

Dr. Kathleen Proscliensen, an SPS consultant, visited M.M\RL program in January
2014. SPS proposed to conduct an education evaluation, or reevaluatiorspnirigeof 2014.
(AR 1202.) M.M.’'s father consented to this “Spring 2014 evaluatemmd SPS conducteq
speech language pathology (SLP) and occupational therapy (OT) evaludtiammsaround April
2014,SPSspecial education supasor Dr. Sherry Studley conducted academic assessroEl
M.M. in reading, math, and written expression, and Sara Celms, a Board GeBginavior

Analyst (BCBA), conductedmAPL classroom observation and drafted a functional behdv

(@)

for

sput

=

nts

ora

assessment (FBA) (AR 1203;see alscAR 592, 775.)SPS did not create a draft evaluation

report addressing the assessments or hold a meeting to review such aldepdtipiovidedthe
assessments to tiRarentsin or around July 2014, and drafted the results of the evaluation
the Present Levels of Performance (PLOP) section of the subsequently deVeRpdd.)
M.M.’s IEP team did not meet to develop an IEP before the end of theZZ0¥3school
year. SPS aovened an IEP meeting on September 2, 2014 and the District’'s school yeal
on the following day, before the completion of the IEP. (AR 1207.) The meeting parsc

included the Parents, APL Clinical Director Alison Moors Lipshin, APL BCBAoN&cSimon,

Dr. Studley, SPS program specialists Teresa Swanson and Alex LaRdsaspeech language

pathologist and occupational theragaso referred to herein as “SLP” and “OT{d.)
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SPS proposed an IEP and educatiosetting wherein M.M. would spendineteen
percentof his day in a general education setting, with “typicaéveloping peers,and the
remainder of hisday in a selfcontained classroom (SCC) comprised of eight students,
teacher, and two instructional assta (AR 1208; Dkt. 25 at 3.) The Parents advocated 1
placement like APL, in an “inclusion” classroom, with a BCBA ame-onene (1:1”) aide.
(Id.)) On October 3, 2014pllowing exchanges of drafts and comments, SPS complete
“October 2014 IEP” for the 2014-2015 school year. (AR 1586-1613.)

During the IEP meetings, SPS team members indicated M.M. would likelsigaed to
Thornton Creek Elementary. (AR 1208.) M.M.’s Father and the Parents’ expert wibne
Susan Mahquist, visitedThornton Creekand, on October 7, 2013, the Parents rejected
placement. SPS thereafter proposed M.M. transition to Thornton Creek on January 5, 20
interim activities to familiarize him with the program. SPS agreed to pay APL tuitiongthi
January 5, 2015. The Parents again rejected the placement, finding it did not meet M.M.’
and contending he benefited from being educated with students who are not disabled.

The Parents requested an administrative hearing on December 9, 2014.hdllenged
the appropriateness of SPS’s evaluations, IEP, and placement for th@@®&L4chool year
challenged the failure to provide M.M. with SLP and OT services beginning March 15,
and asked whether APL was an appropriate placem&ntALJ helda hearing between Mard
30 and April 8, 2015, taking testimony from M.M.’s Father, Simon, Dr. Malmquist, M
Lipshin, a private OT, Dr. Studley, Swanson, Celms, Thornton Gee&ial education teachg
Carissa Cook, and Dr. Prosdhnsen. On June 10, 2015, the ALJ issued a decision pa
favorable to the Paren(dR 1199-1245), as described below.

On or about August 5, 2015, SPS proposed the “August 2015ftEERhe 20152016
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school yearand placemenn a SCCat Sacajawea ElementarysPS proposed this change ba
on the fact that Cook was no longer employed at Thornton Gregla teacher at Sacajaw|
would be better qualified to work with M.M. thadook’s replacement The parties stipulat
M.M. has difficulty with transition between schoolsdawould have required an additi@in
transition to a middlsechool for the 2016-2017 school year.

The Parentsejected the Sacajawea placement, reenrolled M.M. at APL, and, on A
31, 2015filed the current actiochallengingboththe administrative désion andthe proposeq
20152016 IEPand placement They seek the same relief sought in the administrative he
and specifically requesiniter alia, relief for the 2014015 school year and through the prest
including an appropriate IEP aidPL tuition expenses, and prospective plaentat APL.

B. ALJ’s Conclusions

The ALJ found SPS violated the IDEA and denied M.M. a FAPE by failing to pradu
evaluation report for the Spring 2014 evaluation and failing to convene an evaluation
meeting with the Parents to review that report. (AR 1229Conclusion of LawEL) 12-16)).
She foundhese procedural violations were not merely harmless, emdsignificantly impeded
the Parentsparticipaton in the decisiormaking process by not providing the opportunity to
discuss M.M's behavior and the need for a BCBA with Celms, given that Celms would
attended an evaluation review meeting, but did not attend the IEP meeting, or tov{@dg
comments on the draft evaluation report before it was finalized. (AR 1231-32 (CL.)8-20)

The ALJ did not find the Octob&014 IEP substantively appropriate as a result of th
procedural violations.The violations “barely passed thaeshold’for a denial of FAPEnNnd did
not have enough of an impact on the IEP process to render the IEP inapprdpiat232 (CL

21).) Nonetheless, in compensation, the ALJ directed SPS to amend the IEP to prowete
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months of a guaranteed 1:1 aide, instead of the thirty days provided for, and to inclu
amended provision in the 2015-2016 IEP. (AR 1244 (CL 80-81).)

The ALJ abko found a procedural violation in the absence of an IEP in effect
September 3, 2014, the beginning of the 20045 school year and the date the prior |
expired. (AR 1232 (CL 22 SPS had conceded this violation and paid the Parents $205
to cover APL tuition for the first half of the school yeatd. (CL 2223).) The ALJ found ng

further remedywvarranted and noted evidence supportiagransition to a new placement aft

winter break was “at least as good for this particular Student, and magt inef a better choice

than transitioning after summbreak.” (AR 1244 (CL 82-83).)

Finally, the ALJ determined SPS offered inappropriate OT services begidiairgdy 15,
2014, with deficiencies in both the 2013 and October 2014 IEPs. (AR4R2ACL 6871 (2013
IEP contained only one, ball dribblirsgnnual goalwhile 2014 IEP reduced services from si
minutes per week to sixty minutes per month and contarsgagle keyboardingmotor goa)).)
The ALJ found the Parents entitled to reimbursement foobpbcket expenses for private g
services incurred from March 15, 2014 through the end of the-201%8 school year, and th
thesubsequent yearl&P should account for needed OT services. (AR 1243-45 (CL 77, 84

The ALJ found naotherprocedural or substantive violations. She found the place

compliant withthe law in that it was based on the needs and services in the IEP, based

LRE, provided a reasonably high probability of assisting M.M. to attain his goals, andecets

possible harmful effects. (AR 1242 (CL 72).) She concluded theltiding OT, the October
2014 IEP was reasonably calculated to provide M.M. meaningful educational belde¥it. (
ANALYSIS

The Parentsnaintain a denial of FAPE through the Spring 2014 evaluation and Og
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2014 and August 2015 IEPthe predetermination of M.M.’s placement for the 2@D45
school yegrthe failure to properly apply the requirements for determining M.M.’s placesn
and proposal of inappropriate placements for 0242015 and 2012016 school yearghe
failure to provide SLP and OT services beginning March 15, 2014@mihuing through thq
present and the failure to place M.M. &PL and to provide, at SPS’s expense, all spe
education and related services, supplementary aids and services, and progdracatians or
supports for school personnel to which M.M. is entitled to progress and be educatedRik th
They seek a determination as to whether APL is an appropriate placement for M.M. un
IDEA, andas to whethethe ALJ erred in applying the IDEA and state special educatiotf law

A. General Objections to Affording ALJ’'s Decision Deference

The Parents maintain the ALJ’s decision is neither thoronghcareful and should b
afforded little deferenceTheir arguments in support of this contention lack merit. As discu
below, the ALJ did not improperly consider evidence-gang the time periods at issue,
ignore evidence of M.M.’s progressThe evidencesupports the ALJ’s conclusion th&PS
provided a FAPE andherefore did not violate the IDEA in failing to order placement
prospective placement at APL, or reimbursement for the cost of transpontetiod from APL®

The ALJ also propdy consideredvitness testimony. “As the trier of fact, the ALJ is

the best position to assess witness credibility and the appropriate wetghtimiony.” J.W. v.

2 The Court declines to consideontentionsdentifiedin the Notice of Appeal or Pretrial Ord¢

but not addressed bglaintiffs in their trial brief or at trial. See e.g, Dkt. 25 at 5 dssertingfailure to
dispose of all material issues of fact and law, as required by RCW 34.05,4814B)contested issues,
required by WAC 10-08-210(5)).

® While counsel stated at trial that transpodatcost was also relevant to public school,
Parents sought reimbursement for transportation only to and framb¥Eh before the ALJ and in the
trial brief. (AR 120001; Dkt. 27 at 287.) Any issue of transportation cost associated with O
incorporated into the discussion of OT services below.
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Governing Bdof E. Whittier City Sch. DistNo. 1056356, 2012 U.S. App. LEXIS 62%& *2-3

(9th Cir. Mar. 28, 2012) Accord Amanda J.267 F.3dat 889 The deference owed an ALJ
decision extend® the assessment of credibility and weight assigned to witness testimoaty
is, where thorough and careful, an ALJ’s consideration of withess testisipnyperly afforded
particular deference and improperly secgugéssed.R.B. v. Napa Valley Unified Sch. Djst96
F.3d 932, 9423 (9th Cir. 2007).Here, the APL witnesses necessarily have greater famili
with M.M. and the education and services he is provided at that sshddhere is no appare
dispute as to the specific degrees, titles, aorpexperience possessed by the APL or §
witnesses However, it does not followhat the SPS witnesses lacked sufficient djgalions or
expertise to offer their opinions, or that the ALJ improperly found those witnesesdible and
their opinions, at least in some respects, entitled to greater weighhtdsanaffered on behalf g
the Parents. A review of the record, including the ALJ’s extensive questioningnekags ang
the detailed factual and legal analysis contained in the administrativeode@sivides amplg
justification for affording particular deference to the ALJ's credyilassessment an
assignment of wght to witness testimonySeeg e.qg, id. (findings deserved particular deferen
where hearing officer “asked followp questions of many witnesses, included several pag
factual background in the decision, and discretely analyzed all the issuestquése¢he court
independently reviewed testimony the ALJ failed terexweference in the decision).

The Parentsalso state tlat, while thedeference owed an administrative decision
premised on a hearing officer's presumed educational expertise, \Washistats education
agency plays no role in the decision and the ALJ has no special expertise. Yet, they prd
authority for a proposition that the standard employed in the review of IDE&s ddiffers in

Washington State, andraview of case lawefutes this contentionSeg e.g, B.S, 82 F.3d at
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1498-99;Gregory K, 811 F.2d at 1310-1Miller, 131 F. Supp. 3d at 1112.

The ALJ conducted a sevettlay hearing AR 21-1108), taking the testimony of eleven

witnesses and fiftyine exhibits into evidence (AR 144®17), as well as more than seventy

five pages of pogtearing briefing (AR 12441333). Sheactively participaedin questioning of
witnessesand took notes to later consider in rendering her decisibler comprehensivéorty-

eight pagedecison, includingl05 findings of fact and eighfjve conclusios of law(AR 1199

1246) shows her carefuand impartial considation of the evidence and sensitivity to the

complex issues posedkeel.W, 626 F.3d att38-39. The Court thereforegivesdue weightand
particular deference to the Alsldecision to the exteiitis thorough and careful.

B. Spring 2014 Evaluation

1. Failure to conduct new sesssments

In notifying the Parents of the need for a reevaluation of M3®PSidentified eleven
areasfor assessment (AR 1772.) M.M. Father’s consented to threevaluation indicating he

understood heould participate in the consideration of the areas to be asseg&Bd1773.) He

wanted to provide input and participate in decisions about what, if any, data is needed, in

addition to what is already availableto determine M.M.’s current performance levels and

service needsand to be notified “of any evaluation activity other than the observations far the

FBA that the district proposes to conduct and who will conduct it” to allow for his opportanity

participate in the decision as to its necesqtgl.) In July 2014, SPS forwarded three documents

created by SPS assessors, and noted the OT assessment would follow. (AB.L7The
assessmemntesultswere later drafted into the PLOP of the IEAR 156772, 158995) and
discussed at the September 20E® meeting AR 1612 (“the team agreed to the content of

[PLOP]"). The Parentswice submited written comments on IEP drafts, including the PL
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section (AR 1809-12, 1815-24.)

The Parents take issue wiiPSs failure toconduct assessments in thiefethe eleven
areas identifiedn the notice/consent form. (AR 12023 (Finding of Fact (FF) 8, 1) At
hearing Dr. Studley testified she considered, in relation to two of the three ¢stemky
organizational skills and adaptive/self help/life skjllg)formation obtainedrom APL and
throughSPS interviews and observations, and that she included the thifdtagedive)in case
APL had conductedelevanttesting. (AR 651.) Consent was needed in order to conduct
FBA and show SPS had permission to observe and test M.M. (AR B%38.ALJ found no
violation of the requirements for conducting special education evaluations. (AR 1228(0L

WAC 392172A-03@5 provides for the review of existing data feevaluationsand for
a determination, on the basis of that review and with parental input, as to “what atidgian
if any, areneedet] to determineeligibility under the IDEA and the student’s educational neg
Review may beonducted without a meeting. WAC 392-172A-03025(3).

The ALJ heregoroperlyconstrued both the law and facts, findihgeasonable for SP®
not conduct new assessments in all areaslto rely, in part on information in itsprevious
evaluation, then less than a year old, together with upda#éL information and new
assessments. (AR 1228 (CL)9)She notedM.M.’s Father’'sunderstandinghat SPS could us
existing evaluation data ihis reference td* what, if any, data is needeid, addition to whais
already availablg” as well as the fact that subsequent events allowed the opportumtyicate
whether théParentghought additional data should be obtaindd. (Emphasis added by AL)).

The Parents misrealAC 392-172A-03025(5)(apsrequiring SPS to notify them olie
decisionand reasont not secure additional dataall areas listed on the notic&hat provision

requires notification upoma determiation “no additional data are neededhatsoeverWAC
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392-172A-03@5(5)(a), not when additional daaeeneeded in some, but not all areakevant to
thechild’s disability SeeHanson v. Smith212 F. Supp. 2d 474, 484 (D. Md. 20Q&)ldressing
20 U.S.C. § 1414(c)(4parents must be notified as to determination and reasons “th
additional data are needed to determine whether the child continues to be a child witiiey d
and to determine the child’s educational needsigord34 C.F.R. § 300.305(d).

In addition the ALJdid not improperly shifthe burden of compliance from SPS to {
Parentdy holding them responsible for the failure to conduct additional assessmentsva$
not required to conduct additional assessments. The evideoksling theacknowledgemen
that preexisting data cold be considered and the active involvementrnafting the PLOP,
disputes the contention tHearents*had no reason to expéctall assessments would not
conducted or to ask for additional data. (Dkt. 27 at 33.)

2. Material effect(s) of procedural Jagions

As stated abovehé ALJ found the failure to produce an evaluation report and conv

team meeting to review the Spring 2014 evaluation a harmful erraodngst barely” pass the

threshold for alenial of a FAPEbutnotrendeing the IEP inappropriate. (AR 1222 (CL 12
21)). She pointed tahe ample opportunity providedo and exercised by the Parents

challenging the material in tHeLOP and FBAaterincluded in the IEP. (AR 1232 (CL 21)

Shenoted theParentsvigorous participation in decisiomaking for the PLOP, which set forth

the assessment procedures, results, and conclusions of the Spring 2014 evaioaf
opportunity to request additional assessmemd theirrepreserdtion by able counseét the

time; their participaton in the September 2, 2014 IEP meeting tmetiudedreview of the PLOP
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andtheir extensive comments befateefinal IEP. (AR 1243 (CL 78)*

Not all procedural violations of the IDEA deny a child a FABBWV, 626 F.3d at 452. A
hearing officer may find denial @FAPE only where a procedural inadequacy (1) impedeg
child’s right to a FAPE; (2) significantly impeded the Parents’ opportuaifyatticipate in thg

decisionmaking process regarding the provision of a FAPE; or (3) caused a daprofat

educational benefits. 20 U.S.C. § 1415(f)(3)(E)(ii); WAC-392A-05105(2). As stated by the
Ninth Circuit, a FAPE is denied “only when the procedural violation results in theoloss

educational opportunity or serisly infringes the parent®pportunity to participate in the IEP

formation process8. J.W, 626 F.3d at 451-52 (quoted source omitted).

the

The Parents maintain the opportunity to provide input on the IEP cured nothing givén that

they had no evaluation repat information about evaluation team recommendations befofe or

at the IEP meeting, and because Calidsnot participate in the IEP meeting. They maintain|the

lack of information compromised their full participation in the decisionmaking psoead
ability to advocate for needed IEP content.

The record refutes the Parents’ contention they lacked sufficient informatjardirey

the Spring 2014 evaluation. SPS providbd evaluatiorassessmestto the Parents in July

2014 including the information fronCelms (SeeAR 177788.) It provided a draft IEPwhich

includedthe evaluation information from Celms and others in the PLOP, prior to the September

2, 2014 IEP meeting. SEeAR 88, 606, 6557, 66162, 1564-83.) The Paents discussed the

draft at the IEP meeting and actively engaged in the process of making the cHamgtsly

included in the finalEP. While there is no dispute as to procedural violations, the Parents do

4 The ALJ also stated: “Perhaps for these reasons, the Parents did not menéibsetiice of a

—

evaluation report or meeting in several lengthy letters to the Distri&eptember and October 2014

detaiing other alleged violations, and only spent six words on this claim in their comipléAR 1243.)
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not establish any resulting substantive inadequacy in the October 2014 IEP.

C. October 2014 IEP

1. Informationwithheld from IEP team

In their trial brief, the Parents alleged SPS withhatdhe time of the September 2, 20
IEP meetingfindings and recommendations from Dr. Predelnsenelating to M.M.’s program
and performance at APLThey appeared to refer toer January 2014APL observation, which

had been conducted in relation to the 2Q034 school yeaand a John Rogers Elements

placement The Parents argued this omission ddrthemfull and knowledgeable participation

in the decisionmaking process, violated the IDEA, and rendered the resulting IERpmab@r
Seelafayette Sch. Dist2014 U.S. App. LEXIS 1897@t *19-31 (district failed to provide
complete assessment results and related graphs to entire IEPAsaanyla J.267 F.3d a891-
94 (inding “egregious procedural violations” through failure to provide records wskentify
and addresstudent’s disabilityparents not informed of possibility their child hetism or that]
an independent psychiatric evaluation was recommeénded

However, & trial, SPS provided evidence demonstrating the Parents were aware
ProschJensen’s observations and findings both at the time they occurred and duri
formation of the October 2014 IERTrial Ex. 18.) While counsel for the Parentkarifies they

lacked information as to any recommendationsjissnguishedrom observations or findings

hedoes not identify and the Court does not find evidence any such recdatimmas were mads.

(Seeid. at9 (February 19, 2014: “Your letter does not indicate that Dr. Présiecben endorse

ry

of Dr.

ng the

the school district’'s view of the merits of the lasbposed IEP or that John Rogers could have

successfully implemented an appropriate IEP in September had one been &aftaddicated

in my email last week, if Dr. Prosc¢lensen does endorse the district’s stated view, the pa
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need to hear this from her to understand the basis of her opinio®PS did not, therefore

withhold any information.
2. Snapshot rule
When considering whethemdEP and proposed education setting is appropridhe
Court does not judge ihindsight Adams 195 F.3dat 1149. The Court looks to tH&P’s
“goals and goal achieving methods at the time the plan was implemented gshdvaskher
these methods were reasonably calculated to confera meaningful benefit. Id. This is
known as thésnapshot” rule
Actions of the school systems cannot . . . be judged exclusively in hindsight. . . .
An [IEP] is a snhapshot, not a retrospective. In striving for “appropriateness,” an
IEP must take into account what was, and was not, objectively reasonable when
the snapshot was taken, that is, at the time the IEP was drafted.

Id. (quoting Fuhrmann v. East Hanover Bd. of Edu693 F.2d 1031, 1041 (3d Cir. 1993

accord Baquerizo2016 U.S. App. LEXIS 11307 at *18 (noting snapshot rule in relation

proposed education settingfonsidering this rule ildams 195 F.3d at 1149, the Ninth Circyi

concluded district court erred in asking whether an IEP was adequate in light of a stu
progress, where the student’s parents had supplemented the IEP with private tutoeiad,ah
examining the adequacy of the IEP at the time it was designed and imfdeme

The snapshotule does nofprevent considation of any postiEP information Later
acquired evidence may provide significant insight into a child’s condition and sheatighe
objective reasonableness of a school district's decision or actions at ian éat¢. E.M. v.
Pajaro Valley Unified Sch. Dist652 F.3d 999, 100@5 (9th Cir. 2011) ¢iting Adams 195 F.3d
at 1149 (suchater evidencés not “outcome determinatitig.

The ALJ pointed to the snapshot rule as requiring Bigrict’'s choice ofplacement be
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judged “principallyby what was known at the timée placementvas adopted, rather than |
changes that occurred thereafter.” (AR 1216 (FE AB)1236 (CL 40)) While acknowlelging
evidence that M.M., in th2014-205 school year, “has spent more time in groups and less
being instructed 11than in previous yearshereasoned: “The testimony in question would
highly relevant if a prospective placement at APL were being considered. liitlbaglevance
to deciding the appropriateness of the District’'s placement choice that was efade this
change occurred.(ld.) The ALJfocused on evidence relating to the 22134 school year an
concluded the Parents had not met their burden of shaeitingr thattheir evidence was mor
compelling than the evidence on which SPS relied or that SPS chose an inapprauétespt.
(Id. (CL 39, 4).) She found SPS did its “due diligence” in investigating APL, where M.M.

“more physical presence witlipically-developing peers before concluding he was not makil

significant progressr suficiently participating with those peers due to the predominantleeof

1:1 instruction. Id. (CL 41).)

The ALJ did not misconstrughe snapshot rule as preventiagy consideration of
evidence occurring after a contested SPS decision or actihre appropriatelyfound such
evidence of lesser relevance than that within the possession of the Dighrectime the IEP ang
placement decisions were made.

The Parentsmaintain the ALhonethelessrred in failing to consider evidence of M.M.
APL performanceandprogram through either the October 3, 2015 IEP completion date
proposed January 2015 implementation. They argue evidence of M.M.’s tenure &toAP
2014 through2016 prove they were correct and SPS wrong about the benefit M.M. ob
from APL and the inappropriatenessasdelf-contained placement. They also contend the A

while failing to consider information through the January 5, 2015 implementation
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illogically relied heavily on Dr. Prosebensen’s March 2015 review of M.M.'s AR
performancein the 20132014 school yeardespite the facthat information was not actuall
available to the IEP team when decisions were maddenthe plan was to be imipmented.

The evidence of change acknowledged by the ALJ consisted of testimony provig
Moors Lipshin and Simon. Moors Lipshin testified that, at the beginning of theZH!
school year, M.M. spent at least fifty percent of his day in a geneuabgon setting. (AR
105859.) Simon testifiedthat, in and around March 201Bl.M. spent sixtyfive to seventy
percent of higsimein a whole group setting, nine percent in a small group, and twenty to tw
six percentin 1:1 instruction. (AR 19385, 259-61) Moors Lipshin agreedvith Simon’s
estimate that, at the time of the hearikgM. spentsomeeighty percent of the day in a gene
education setting. (AR 426.) Moors Lipstalso explained that this progress, as comparg
the time ofDr. ProschJensen’sarlier observationconsisted of desser need fot:1 support
behaviorally, as opposed to academically. (AR 1061263.)

TheALJ relied on the evidence from Dr. Prosténsen antfom Dr. Studley andCelms
the latter of whom noteth their Spring 2014 observations thit.M. “received most of hig
academic instruction in a 1:1 situation from an aide, and also received abnetint behaviorg
reinforcement or prompting from the 1:1 aide.” (AR 1215 (FF 56¢ alscAR 1205 (FF 20)

(“All of the instruction [Celms] saw [M.M.] receive was from a 1:1 aide. Thwlesclass

activities [M.M.] participated in were a 4flinute morning meeting, snack, recess, and P)E.

® Moors Lipshin did notndicatewhether there wasg reduction inl:1 instruction academically|
(AR 1062 (A[:] So for behavioral supports in a group instructiba Student hasmade gains thal
require him to have less of parapro support behaviorally. He still requiraprgpasupport for
individualized instruction of the academic skills that he’s sigaifity behind in. But, throughout h
day, compared to when the visitor came in January of 2014, the parts of his day thatcily being
intervened by his parapro are less.”; “Q[:] You said that he still needs thename support
academically but the amouof time that the paraeducator is having to spend with him working o
behavior has reduced this year. A[:] Yes.”))
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“Ms. Celms and Dr. Studley . .believe the Student could receive more academic and g
benefit working in groups of two or three children receiving specially desigsédiction at a
similar level, instead of receiving 1:1 instruction in a classroom where othersvaking
significantly above his instructionkdvel.” (AR 1215-16 (FF 59).)

As reflected in a casdted by the Parents, the snapshot rule found inappropriate th
of “a child’s subsequenprogress as a measure of a plan’s adequadjdrc M. v. Dept of
Educ, 762 F. Supp. 2d 1235, 1243 (D. Haw. 20f{dmphasis in original). Th&arc M.
plaintiffs were not asking for consideration of subsequent progress to determine vemdRr
was appropriateld. They established vital documentation providedhe school districiveeks
in advance of théEP’simplementatiorhad been excluded from the development prodeks.

The Parentsassignment of error relies on evidence provided in April 2015, thrg
testimony at hearing. There is no indication SPS was privy to the substahe¢ @stimony
either atthe time of the October 2014 IEP or the January 2015 implementation flaee ALJ
appropriately judged the IEP and educational placement by what was knowniatetieé the
placement choice and implementation date, not on evidence of M.M.’s subseqgeasp See
e.g, Adams 195 F.3d at 11480 (while witnesses offered wefiformed testimony as to
different program, the IEP was reasonably developed based on information availii@dEP
team and sufficient to confer a meaningful beneft)R. v. Dept of Educ, 827 F. Supp. 2(
1161, 117472 (D. Haw. 2011) (T]he IEP cannot be judged in light of information that no p
had when the IEP was developégd.”

The Parentsalso fail to persuade that the ALJ illogicallty heavilyrelied on evidence
from Dr. Proschlensenthat was not available to the IEP teanBoth sides offered expe

testimony and the snapshot rule does not prohibit consideratgucbflateracquiredevidene.
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The ALJ reasonably found the evidence from SPS more pearsuas

The Court finds no error in relation to the discussion gfraspective placementThe
portions of the decision discussing evidence of progressttmdnapshot rulespecifically
addressethe October 2014 IEP. (AR 121%, 123436.) The ALJearlieg acknowledgd that
the Parentsought M.M.’s prospective placement as a remedy, but only exfgepspective
relief for OT servicegor the 20152016 school year. (AR201, 124445.) However to receive
tuition reimbursement or prospective placement in a private program, the Patestt$irst
prove the program offered lblge Districtwas inappropriateSeeSch. Comm. of Burlingtod 71

U.S. at 370Where a court determines a private placetnuesired by the parents was proper 3

an |IEP calling for placement in a public school was inappropfiategems clear beyond cayi

that ‘appropriate’relief would include a prospective injunction directing the school official
develop and implement at public expense an IEP placing the child in a private "$¢l308).
220 F. Supp. 2dt 1184 n.4 {in the event the ALJ’s conclusion that the district provided FA
was overturned, then and only then would an examination of the appropriateness
residential placement be at issyeln this case, the ALJ found thEP and placemerior 2014
2015 appropriateand issued her June 2015 decision two months prior to the August 201
for thefollowing school year (Trial Ex. 6. Shedid not,unde these circumstances, @nrnot
separately addressitige claim for prospective reliébr the 2015-2016 school year.

3. Failure to consider current information

The Parents\er SPS failed to comply with its duty to base the IEP on M.Mpiesent
levels' of academic achievement and functional performanices continuing duty to revise th
IEP even after its completior20 U.S.C.88 1414(dj1)(A)(i)(1), (d)(4)(A)(i)(ll); 34 C.F.R. 88

300320(a)(1) 300324(b)(2); WAC 392172A-03090(1)(a), -0310(3)(b)(iii). Theydescribethe
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SPS observationss predating the October 2014 IEP by some five to nine manbdsontend

they told SPS about M.M.’s increased motivation, performance, independence, and titme

group instruction with nondisabled peers in September ,28td asked SPS to get furthe

information from APL. Theymaintain theyagain reported current improved functioning 3
benefit from inclusion in October 2014 and in their December 9, 2014 hearing réquest.
These argumentslack merit. The assessments, observations, and data colle
performed as a part of ttf&PSevaluation occurred between April and June 2014, and the i
IEP draft predated the September 2, 2014 meeting. (ARLE0&77789.) SPS appropriately

relied on this evidence as reflecting M.M.’s then currgatus It is also noteworthy that th

Parents hadimilarly identified, in December 2013, academic gains and increases in M.

motivation to participate and engage in group settings. (Trial Eat 48

The recordrefutesthe contention theParentsprovided and SPS ignored more currg
information. For example, the September 2014 comments regarding the proposed IER
identify the specificincreases or improvemeihntere alleged, or request SR8quire further
information from APL as to such advances. (Dkt. 27 at 30 (citing AR 1819).) That docum
others beforeand afterit, more generally addresses the Parents’ desire that M.M. be [raaq
class with nondisabled students, and obseth@$ SPS could contact Moors Lipshin fi

confirmation or further explanaticas to the benefits of such placemefitl.; see alscAR 1809

® SPS argues the Parents failed to exhaust this claim by raising it at théstrative level. J.L.
v. Mercer Island SchDist.,, 592 F.3d 938, 952 (9th Cir. 201QJidtrict court lacked subject mattd
jurisdiction to consider unexhausted clailarc M., 762 F. Supp. 2d at 1241 (“[A]Jrguments not rais
in front of a hearings officer cannot be raised for the first time onehppéhe district court.”)However,
the Court here, as elsewhere in this opinion, takes the opportunity to agdldimsson the merits.
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12, 1815-24, 1834’) The Parents’ commentsnoreover, reflect that M.M. continued to
educatedl:1, albeit while he was physically present in a group settingSee(AR 1819
(September 16, 2014fT]he IEP incorrectly states thatCurrently, all of Michael’'s reading
writing, and math instruction is completed individually, with constantamene support from
an ingructional assistant [IA]. The reason for the second phrase is uncl¢it.M.]'s IA is
acting as an instructor in these subjects, rather than as a support while kieigapag in other

instruction. [M.M.] needs onen-one precision teaching to gess in these areas. Presuma

the District would not have him be without instruction while participating in these sshje¢

AR 1823 (“At APL, [M.M.] is learning to follow regular classroom general sudad meet this

environment’s expectations, including those for making transitions. Regardless lofsiolqg

one-onene support he needs to acquire this benefit along the way, he will be substamtiell

independent in his ability to function in the world at large than he would otherwise AR.");

1834 (October 29, 2014: “APL’s design enables him to be educated with nondisabled s
learning the general education curriculum and receive the individualizedcinen that he
needs. Those who know [M.M.] believe there is little reason to anticipate thaiuhe require
less individual attention in the classrooms observed at Thornton Creek.”))

To the extent the Parents addsePS of specific evidence of progress or change at

after the October 2014EP (seeAR 142425 (December 9, 2014 due pess hearing requeg

pointing to progress in academic and other skills, and increases in motivation ¢gpaia|

successfully in groups and engagement in group settirigs)e was nwiolation of a duty to

" The draft specifically requests inclusion of statements that M.M. “neeidsitgpcial models tq
motivate him toconform” his behavior, “is able to learn from observing how typieddlyeloping
students behave,” requires their feedback to change, pays attention to and thetefgtsdback, an
“does not respond with this level of motivation” to behavior or comments fduitsa (AR 1819.)
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review and revise the IEPA school districthas ‘an affirmative duty to review and to revise,
least annually, an eligible chilg'lEP” Anchorage Sch. Dist. v. M,F689 F.3d 1047, 1055 (9t
Cir. 2012). Accord 20 U.S.C. 8§ 1414(d)(A)(i) (the IEP team “reviews the child’s IE
periodically, but not less frequently than annuallyt).must alsorevise IER as appropriate t(
addressinter alia, information provided to or by the parents. 8 1414(d)(4)(A)(iii).

However, the Parents do niolentify an affirmative independentiuty on the partof a
school districtto continuallyreview and revisan IEP throughout the yeafter an annuallEP
and proposed placement has been rejected and a child placed in privaté ssh@&®S argues
a school district could not, for example, reasonably beiredto revisean IEP to address an
lack of expected progress toward annual go8lsl414(d)(40A)(ii)(l), where the IEP was
rejectedJeaving no goals to measure or tradkhe duty to reviseis more reasonably understoq
as requiring, in addition to aannual IEPthata school districtemain ready to review and revis
upon noticea private schoattudent wishes to return to public scho8ke64 Fed. Reg. 12, 60
(1999) échooldistrict “must be prepared to develop an IEP and to provide FAPE twate
school child if the chilcs parents renroll the child in public schod).

4. Information and reasorensidered

The Parentssserta court may only consider gygaamming or services specified an

IEP. Knable v. Bexley City Sch. Dis38 F.3d 755, 768, 770tf6Cir. 2001) (IEP must be

evaluated as written and coueview limited toassessmertdf terms of document itself; cour

® This is distinguishable from a school district’s failureprepare arannuallEP for astudent
unilaterally placed in private schooGeg e.g, Dep’t of Educ.,State of Haw. v. M.F.840 F.Supp.2d
1214, 122981 (D. Haw. 2011)State violated the IDEAby not at least attempting to prepare an IEHR
the beginning of [two school years].”) It is also distinguishable from the da®ae v. Dist. of
Columbig No. 131133, 64 IDELR 112 (D. D.C. Sef8, 2014) (attached at Dkt. 34), wherein a sch
district was ordered by an ALJ to conduct an IEP meeting and, in that meefirgpd to make requests
changes to an IEP becauke student had been parentally placed in a private school.
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erred in assessing appropriateness of program based on what a placement cogid bave
provided, rather than wh#EP “actually promised”). TéParentgnaintain theALJ improperly
considered elementhey expressly sought and staff claims of what could be done, where
elements- data maintenance and analyssing Applied Behavior Analysisegularlyoccurring
staff training and support activitiedrequent meetig with aids and review of datand
preteaching challenging concepts beforelass exposure were not included in the IEP.

The Parents also state that any reason for a school district decisidioomat set forth
in a prior written notice (PWNJr in a complaint response cannot be considetddion Sch.
Dist. v. Smith15 F.3d 1519, 1526 (9th Cir. 199%4@quirement that a school district providg
formal written offer before initiating a placemt helps to guide parental decisions, elimin
factual disputes, and assist parents in presenting complaints, and shoulenfoecet
rigorously”) They aver evidence admitted and considered in the hearing decision fefuda¢
to fund M.M.’s placement at APL should have been limited to¢hsonstated in the PWN an
response to the complajrthat is,that SPS offered M.M. a FAPE and that a service model
requires M.M. to have an instructional assistant fosters dependence. (AR3,6127987.)
The Parentsargue the ALJ improperly cites to reasons for SPS’s opposition to the
placemenbnly raised by SPS at hearing, such as APL being noisy, overuse of candy asda
too little time spent working, and questions as to NsMrogress TheysuggesiSPS contrived
the alleged inadequacy of M.M.’s progress at APL ditieg its responseo the complaint.

A contention the ALJ should have ignored the Parents’ own arguments as to defic
in the IEP makes no sense. The ALJ's thoroagld careful decision properly consider

arguments raised by the Paren{See e.g, AR 123940 (CL 5460).) The ALJ alsoproperly

consideredarguments and evidence presented by &®ciated with the program outlined |i
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the IER describing the propes placemenandaddressing the appropriateness glacement a
APL. “In an appeal of an administrative decision brought under IDEA, a court mdged, in
some cases mustreview and decide genuine issues of material fact by a preponderance
on evidence in the record and any additional evidence offered by the parties, in addiien
findings of the ALJ.”J.S, 220 F. Supp. 2dt 1184.

The Parents, for examplegised a claim that APL was the appropriate placemen
M.M. and bore the burden of proof ialation tothat claim. Addressing a motion in limine, t
ALJ rejected the Parents’ argument SPS could not introduce evidence of M.M.sssragAPL
to rebut the Parents’ claim because the facts were not explicitly addressedRwhor the

District’'s answer to the complaint.SéeAR 17-19, 133444.) She reasonably concluded S

had a right to present evidence to defend against the Parents’ claim, andhhatidance was

relevant to among other things, the issue of prospectiaeqgrhent. (AR 17-19.)

The Court also finds no IDEA violation established by Atgd’s statementhat “[i]t is
impossible to list every teaching technique and methodology in an IEP, noedquised.” (AR
123940 (CL 56, 58).) This observation wessponsive to specific IEP deficiencies alleged
the Parents, and is not, read in context, reasonably construed as providing an atsHs
possible, buhot actualprogram or placement. The ALJ, fimstanceyeasonably addressed t
absence of an aommodation ofRepeat/paraphrase/clarify/simplify directiorss follows:

[T]his is a teaching technique or methodology that would naturally be used in an
SCC like the one to which the Student was assigned, and usedesywdid
accompany the SCC studemtsgeneral education classes. . It is unnecessary

to list this one in this Student’s IEP. The situation would be different for a child
who participates in general education classes without an aide, where thal gener
education teacher may not othesgemploy this teaching technique, so it must be
listed in the IEP. The decision what to list must be based on the individual needs
of the student and the settings in which he or she will be receiving instruction. In
the present case it is unnecessarlyst thisteaching technique in the IEP.
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(AR 1239 (CL 56).) The ALJ did not err in reaching this common sense concly8ea.also
supraat 32-33(discussing similar reasoning in relation to-fraching accommodation.)

5. Substantive deficiencies

a. M.M.’s primary strength

The IEP team must consider the strengths of a child and the concerns of the par|
enhancing their child’s education. 20 U.S.C. § 1414(A(3)-(ii). The ParentassertSPS
ignored M.M.’s “primary strength— his motivation to acquire and ability to model social g
learning behavior of nondisabled péersandtheir requestfor his educaion with such peerso
the maximum extent appropriate. (Dkt. 27 at 35.) Howeher|EPexplicitly acknowledged a
astrength M.M.’s preference to participate in activities with his APL classnaaig the Parentg
desire that he be educated in clasgéis nondisabled students. (AR 1588.)

SPS wasot required to adopt the Parents’ preferred IEP cont8ae Ms. S. wWashon
Island School Dist 337 F.3d 11151131-32(9th Cir. 2003)school districts are not obligated
grant parents a veto over any individual IEP provisiohg stated by the Ninth Circuit:

[A]lthough the formulation of an IEP is ideally to be achieved by consensus

among the interested parties at a properly conducted IEP meeting, somatimes s

agreement will not be possible. If the parties reach a consensus, of course, thg

[IDEA] is satisfied and the IEP goes into effect. If not, the agency hadutigdo

formulate the plan to the best of its ability in accordance with information

developed at [prior] meetings, but must afford the parents a due process hearing in

regard to that plan.

Doe by Gonzales v. Maher93 F.2d 14701490(9th Cir. 1986) syerseded on other ground

° Also, neithe the October 2014 IEP, nor the PWN are as limited as described by the P
The IEP pointed to data collection procedures including daily point sheetsiah behavioral, and stud
skill goals, while the PWN acknowledged the desire that M.M. be educated in al gesharation
environment, with a BCBA(AR 1610,1612). The PWN contrasted the APL “general educatig
setting as one in which M.M. required “direct and substantial sufnpontone to two adults for most ¢
the day” andsomefifteen mirutes of independent time for academic instruction, with the SPS pro
for a smaller and more highly structured setting in which M.M. could gaategrasndependenceld()
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by 20 U.S.C. 8§ 1414(d)(1)(B)The Parents do ndiereidentify any substantive deficiency in t
IEP or error by the ALJwho addressed ¢hssue in detailbut declined to reactie conclusion
desired by the ParentsS€eAR 1215-17 (F- 5864), 1234-36 (CL 34-41).)

b. Present levels of academic achievement and functional performance

The IEP must includea statement of present levels of academic achievement
functional performance, including how the disability affects involvement and psogrele
general education curriculyna statement of measurable annual goals designed to enal
student to be involved and make progress in the general education curriculum arodhereg
educational neegdand a description of how progress on meeting annual goals will be meg
20 U.S.C. § 141@h(0)(A)()(D-(y. The Parents maintain the present levels of acady
achievement and functional performameéhe IEPare outdated and inaccurate, particularly w
respect tothe extent to which M.M.'s disability prevents him from being involved

progressing in the general education curriculum with nondisabled. pEeey contend the IEF

understates his functioning levels and refuses to acknowledge his motivation te acgli

model his behavior on nondisabled peers, and that inaccurate or outdated performasg
compromise baseline performance levels in annual goals, causing someddaygaignce levelg
to reflect too little growth. They also aver a failure to aatine necessary information fro
APL prior to IEP meetings.

A review of the October 2014 IEBndthe ALJ’s consideration of its content, refutes
Parents’ contention of the abadescribedsubstantive deficienciesS€eAR 15861613 and AR
1234-42.) The recordalso revea the Parents’ active participationtime formulation of the IEP

This issue present® more than a difference in opinion as to specific IEP content.
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C. BCBA and staff training

The IEP must include atatement ofservices, supplementary aids, and progrs
modifications or supports for school personabwing for a student’sadvancement towar
attaining annual goals, involvement and progress in dkaeral education curriculun
participaton in extracurricular and other notedemic activities, aneducation and participatio
with disabled and nondisabled children. 20 U.S.C. § 1414(d)(2)(A)i) The October 2014
IEP proviced for training and ongoing support/communication wahbehavior specialis
knowledgeable about aath as neededbut not for a BCBA. $eeAR 160607, 1609, 16123.)
The PWN noted the District program created and run by special educatibatste University
of Washington (UW,) providing supporind training to teachend classroom staffvorking

with students on the autism spectrum. (AR 1612.)

m

—

=)

[

The Parents take issue with the IEP’s omission of a BCBA for training and gngoin

programming, as welas theadequay of staff training as a general mattefheir argument

suggests the ALJ should have daed their witnesses’ testimony over the testimony of $

witnesses, the latter of whom are not BCBAs. Tladso point to guidance and case I3
supporting the proposition that training should be specific to a student’s needs, not gjaffe]
training. The Parents, however, fail to demonsttiaé October 2014 IEP did not provide f
sufficient kehavioral support or training.

As observed by the ALJ, in addition to the resources provided by the UW prograt
Districts’ behavioral specialists program lnded one specialistthen a month away from
receiving her BCBA certificatiorand providng onsite support to Thornton Creeteachers
usuallyevery other week and sometimes weekly well as ofsite supervision by Dr. Studle

threeto-four times a month.(AR 1215 (FF 55).)The SCC teacher and classroom staff eng

ORDER
PAGE- 30

m, the

Age




10

11

12

13

14

15

16

17

18

19

20

21

22

23

in daily data collection, weekly analysis of that data, and weekly adjustnmergtudent
programming based on that analysis, with weekly analysis the same intesgabel@ by the
APL BCBA. (Id. and AR 1237 (CL 42)see alscAR 121718 (FF 6566).) SCC teache€ook
testifiedshe did not feel the need for a BCBA given the assistance already available thro
supervisors, and that she is able to appropriately address student behagoadjnatments tq
student programs as needed, and has expert resources to call igppriThé ALJreasonablyj
concludedhat while supervision and training by an-site BCBA may be “superior and clos
at hand” than that provided in the SCC, the IDEA requires “not what is superior, but
provides a basic floor of opportunity” and a meaningful educational benefit. (AR 123%2(C
43).) See Gregory K811 F.2dat 1314, and).W, 626 F.3d at 439.

The ALJ also concluded the Parents had not establiSIgl staffneededa specific
training plan and number of hours of training in plagigen that, with three educators servir
eight children, SPS reasonably determined the SCC teacher would have time to focus’sn
needs (AR 1238 (CL 47).) She acknowledged unpredictable behavior was a character
children with autism, that M.M. was unusual in having a lot of difficulty learning aathneg
component skills, while being able to understand some higher level concepts, and re
“Every child is a unique individual, and every child with autism is a unique individaiatl .that
does not mean every teacher requires a training plan and training hours spesiécy child.”
(Id.) Considering this reasoning, as well as the training and support provided for irfPthad

by district programs, the Parents do not underrtiieesuffigency of the October 2014 IEP.

d. Preteaching
The IEP did not include an accommodation of preteaching difficult concepts
introduced in the general curriculum. In finding the IEP approptia¢eALJstated
ORDER

PAGE- 31

ugh her

D

what

L

g
M.M

stic of

asoned:

to be




10

11

12

13

14

15

16

17

18

19

20

21

22

23

District witnesses explained that the Student is unlikely to needeaching

except for his general education science class, because for all other academics$

[sic] subjects B will be taught in groups of two or three special education
students at a lower level of complexity and will not be exposed to an unmediated
general education curriculum. Again, it is impossible to list every teaching
techniqgue and methodology in an IERnd it is not required. This
accommodation is a teaching technique that would be important to include in the

IEP of a child who attends general education classes with an aide and who is no

in an SCC program.

(AR 1240 (CL 58)see alscAR 69899.) TheALJ alsonotedtestimonythat SCCstaff work on
preteaching material before exposure in general educatioreslag8R 1214 (FF 52).)

The Parents argue the IDEA does not authorize the paring down of IEP elantntste
the ALJ’s apparent recognition that preteaching would be required for M.M.isijpatibn in
science at Thornton CreelHowever, SPS was not required to adopt the Parents’ prefdogn
a pretreaching accommodatiorand the Parents do noéfute either the ALJ’s logic in
distinguishingthe need for preteaching in a general education versus an SCC environmen
testimony that preteaching for general education classes occurred as a madiensefin the
SCC. The absence of a preteaching accommodation for general education didssaslery

M.M. a FAPEZ®

e. Instructional aide

The IEP providedor a 1:linstructional &e, as a behaviorally related accommodati
for the first thirty days of the terno assess the level of support needed and to be coniing
data indicated a need. (AR 1606lhe Parents challenge the failureptovide anaide beyond
the first thirty days and maintain they are not required to rely on representhi@risne for

services set forth in an IERIIMater beadjusted as deemed necessary.

° The IEP also includes different, but relevant accommodations in providirextia time to
process information, frequent, daily checks for understanding, and orgldia@nalysis and targeting @
missing component skills to a high level of fluency and mastdoréenoving on. (AR 1606-07.)
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The ALJidentified evidence supporting the sufficiency of the IEP as writt@naddition

to the testimony o8PS witnessesonfirmingthe 1:1 aidevould continue if necessarfgee e.g,

AR 75455), the record includes an abundanceewifdencesupporting a meaningful educational

benefit served by the provisiaf an aide for a limited period of timeThe evidence include
M.M.’s expressedlesire to participate with other students durimgfructional periods, rathg

than being taught 1:Xestimony that thedultto-student ratio in the SCC provided for amy

-

hle

adult attentiorand that the ability to move away from a 1:1 aide would enhance M.M.’s ability

to function more independentlyand the Fathels testimony that M.M. “prefers to be

independent, and works best when his aide is on the periphery and steps in as ng&ded.

1218 (FF 68pnd ARG68, 612-14 66472, 77880, 78788). The ALJalsoconsideredr. Prosch

Jenseis testimonyof the “very loudand distracting” APL classroonthe Parents’ observation

M.M. experiences sensory overload with too much activity or nthe€)T testimony thaM.M.
is easily distracted and ovarousedand Dr. Studley’s opinion M.M. would have less néach
1:1 aide for redirection if in a classroom with fewer people and less ntas€FK 69).)

The ALJfound SPS reasonably relied on the views of Dr. Praiatsen and Celms as
M.M.’s motivation to work with other children rather than a 1:1 aide, and thaeddarly
engaged in more offaisk behavior with the aide than in group settings, was highly dependg
the aide for redirection, and worked in a noisy and distracting classroom. (AR 1238)(C
She found SPS’s choice reasonably caledldb offerM.M. a meaningful educational benef
considering hewould have fewer distractions and may not need constant redirectiof
reinforcement from @ aidein the smaller, quieter SCGhereby increasing his independen
The Parents’ contrary befs were reasonable, but did not overcome SPS’s determination

on the evidenc®f record The Parentdere, as before the ALdlo not establish théEP’s
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provision for a 1:1 aide deprived M.M. of a FAPE.

f. Behavioralintervention plan

Washington State requires the inclusioh a behavioral intervention plafBIP), if
determined necessary by the IEP team for the student to rex&M&E. WAC 392172A-
03090(1fh). The Parents argue tHeP’s BIP was inappropriate in targeting only tasloidance
and ignoring other behaviors related to attenieaking and impulse control. Thagte that
state law requires a BIP addressing “behdsjgrWAC 392-172A-01031(emphasis added), an
contrastDr. Studley’s testimony that it is common to &irgnly one behavior at a timaith the
testimony of their BCBA that M.M. could quickly regress if this were done.

The Courts finds the BIP appropriate. addresssa “cluster of behaviors” that appear

to be linked to task avoidance, and describestdahgeted behavior as “[t]ime on task duri

academic and nepreferred activity times.” (AR 1598.)t also acknowledges other behaviors,

including dysregulation andny new behavia that interfere withthe ability to participate ang
safely access the general education classtodid.) It proposes responses canegra wider
array of behaviors than task avoidansech as immediatadapton to M.M.’s needs andg
adjusment ofprogramming as necessdoy a dysregulated stagtand consequences for when
bolts from instructional space, displaces/destroys materials, and.c(#$€4598-99.)

g. Frequency of services

The IEP must identify the projected date for beginning services and modificatiuh
the anticipated freaqarcy, location, and duration of those services. 20 U.S.C. § 1414(|
(A)()(VI). The Parents allege a substantive IDEA violation in relation to the frequen
services, butlo not appeato set forthany specific argumerior the Court’s considerato This

allegationmaytarget the inclusion of “as neededr daily frequency and duration designatig
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in the IEP. The ALJ indicates the Parents objected to the IEP’s inchidi@ining “as needed)]
while raising no objection to the many other “as needed” provisionssccommodations
modifications. (AR 1237 (CL 45).) She concluded:
The frequency and duration of some services, most notably specially designed
instruction and related services, must always be stated in exact minutes, not only

because fo their centrality to a student’s program, but also because the
LRE/placement calculation cannot be made without knowing the number of

minutes the student spends in special education vs. general education. Some

provisions in an IEP may be appropriate watlfirequency of “as needed” rather

than X minutes per week, but tldepends on the individual needs of the student

“As needed” makes clear to parents that the agemoytsnitments zero minutes

unless and until there is a need. Thus, if parents leebeparticular level of

commitment of resources is needed, they may advocate for that at the IEP
meeting.
(AR 123738 (CL 46)(emphasis in original) Shealso specificallyaddressed hours for trainin
as dscussedbove.

SPS argueshis type of claimis characterized in the Ninth Circuit as procedural,
substantive.Seee.g, J.L. v. Mercer Island Sch. Dis692 F.3d 938, &(9th Cir. 2010) In any
event whether viewed as procedural or substantive, the Parents do not establish the ug
terms “as needed” or “dailytaused the loss of an educational opportusiyiously infringed

on ther participation or denied M.M. a meaningful benefit.

D. Predetermination of Placement for 2014-2015 School Year

not

e of the

The IDEA requires that school distriggasure parents are members of any group making

decisions as to their child’s educational placement. 20 U.S.C. § 1414(e); 34 C.F.R. 8 3
WAC 392172A-03115, -05000. A school district violates the IDEA if it predetermin
placement for a student loeé the IEP is developed or steers the IEP to the predeterr
placement. K.D. v. Dept of Educ.,665 F.3d 1110, 1123 (9th Cir. 2011)'he placement

decision mustbe based on the IEP, and not vice vérshl.
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The Parents maintain SPS improperly predetermined to place M.M. at Thornton

before the September 2, 2014 IEP meeting and without discussing the placement witimdhem, a

that thispredetermination denied them meaningful participation in the deaisakingprocess.

The evidence does not suppitréir contention.

The Parents, for example, contend Dr. Studley cut off an attempt to discuss APL| at the

IEP meeting and identified the purpose of the meeting as selecting a districhgriiaceAs

observed by the ALJ, M.M.’s Fathéestified Dr. Studley interrupted someone’s statemegnts

regarding APL'to say that they were not here to ektble benefits of APL”, while Dr. Studle
testified she was put on the IEP team “to sédhe team could propose a school dist
placement.” (AR 1208 (FF 31) (emphasis in originabe alsoAR 108, 639) Dr. Studley’'s
testimony refuted thallegationof predetermination in other respectShe explained “I often

propose things without a strong attachment to the proposal simply because sometisig be

ct

worked from. The idea that we would create apdafe document from scratch at a meeting

seems impractical.” (AR 6589.)

The Parents contend the IEP itself &wlanson’sestimonydemorstrate private school

was not considered. However, the liBBicatesconsideration of placement options with varying

percentages of time spent in a regular classrE®iR 1610), while Swanson mereagreed on

cross examination that that particular paftthe IEP did not indicate private school w

consideredandechoed Dr. Studley’s testimony the IEP refleatetly a proposal for placement.

(AR 75051.) Otherevidencesuch as théact SPS sent Dr. Proselensen and Celms to obser
APL before drafting the IEP and tHeWN discussionof APL, shows SPS considered the

placement preferred by the ParentdR 1208-09 (FF 31) and AR 1612-13.)
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As found by the ALJ:

A school district is required to come to the IEP table with an “open mind,” but not

a “blank mind”. A district may come to an IEP meeting with a draft i&@P

discussion and having given thought to a placement. However, it must not

finalize its placement decision prior to the IEP meeting.
(AR 1233 (CL 27) ¢iting Doyle v. Arlington Cnty. Sch. B06 F. Supp. 1253, 1262 (E.D. V
1992)).) (See als®AR 123334 (CL 27, 28) (finding Dr. Studley’s statement about not extol
APL “may reflect her preference for a different placement, but it also maytréfie fact that
choosing an educational placement and the school where it will be located mushawaid of
the IEP process.”)) The Ninth Circuit, in fact, recently natexlabsence of arguthorityfor a
contention a parent or guardian “is prevented frparticipating in the IEP process if the scho
district first prepares an offer to be discussed at the IEP meetingdirtsteanducting a free
wheeling discussion and then creating an dff@nd saw ‘ho logical reason that such would
the case.”Baquerizo2016 U.S. App. LEXIS 11307 at *17.

Here, as inBaquerizg the evidence does not show the preparation of an V&#dut

parental input, with a preexisting, predetermined program ateke it or leave itposition[.]”

ing

Id. The evidenceshows the preparation of a proposal for a public school placement, the

consideration othe Parents’ preferred placement, and give and take between the partieg
public school was selectecbeeg e.g., K.D., 665 F.3d at 1123Kat adistrict gave thought to o
“scouted out” a potential placement is not conclusive evidence of predeterminatond

showed district considered other options and reasonably rejected'them).

! The predeterminatiosases cited by the Pareat® distinguishableSee, e.gW.G. v. Board of
Trustees of Target Range School Dist. No, 280 F.2d 1479, 14834 (9th Cir. 1992) (districy
independently developed IEP, without any input from othadvocated predetermingdacement at
meeting, with no consideration of alternatives and a “take it or leapmsition”, never attempted t
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E. Placement for 2014-261School Year

1. Least restrictive environmefitRE):

The IDEA describes theRE requirement as follows:
To the maximum extent appropriate, children with disabilities, including children
in public or private institutions or other care facilities, are educated with ehildr
who are not disabled, and special classes, seadeling, or other removal of
children with disabilities from the regular educational environment occurs only
when the nature or severity of the disability of a child is such that education in
regular classes with the use of supplementary aids and services cannot beg
achieved satisfactorily.
20 U.S.C. § 1412(a)jRA); 34 C.F.R. § 300.114)(2)(ii); WAC 392172A-02050. See alsi4
C.F.R. § 300.116(a)(2). This “sets forth Congregsreference for educating children w
disabilities in regular classrooms with their péer§acramento City Unified Sch. Dist., Bd.
Educ. v. Rachel H. by & Through Hollant¥ F.3d 1398, 1403 (9th Cir. 1994Ré&chel H").
The inquiry into what constitutes the LRE is necessarily individualized atdgacific.
Poolaw v.Bishop 67 F.3d 830, 834, 83®th Cir. 1995). The Court must balance the teng
between the preference fatueating a disabled child inragular classroom and the requirems
to provide an individualized program tailored to the specific needs of the did.626 F.3d af

448. The Court applies a foyrart balancing test to consider whether a school dig

appropriately placed a child outside of a regular classroom setting, considgjindpe

of

5ion

ent

trict

reconvene meeting to include required participants, anedststrict did not have a duty to comply wi
requestgor changesbut student was welcome to have IEP administered at public sdRdal);. Miami-

h

Dade County Sch. Bd757 F.3d 1173, 11880 (11th Cir. 2014)dchoolrepresentative stated private

placement was not an option, that placement would be public schogaets wuld have to pursu
mediation if they disagregdSam K. v. Hawaii Dep’t of Educ60 IDELR 190 (D. Haw. 2013attached
to Dkt. 27-1 at 8182) (public schoobirector only potential placement director to attend IEP mee
and handwritten note supportednclusionof predeterminatiomonths before final IEPRff'd on other
grounds by788 F.3d 1033 (9th Cir. 2015).

12 Because the Court finds the IEP appropriate, the Parents’ related atghaiehe Thorntor
Creek placement was not based on a properly formulated IEP lacks merit and itheotdiscussed.
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educational benefits of placement ftithe in a reglar class; (2) the neacademic benefits of

such placement; (3) the effabe studenhason the teacher and children in the regular class,
(4) the costs of mainstreamingthe student(now called “inclusion”) Rachel H, 14 F.3d at
1404. See als®Baquerizg 2016 U.S. App. LEXIS 11307 at *19-21 (applyiRgchel Hfactors).

SPS provided for M.M.'splacement in a general education setting, with typic
developing peers, for nineteen percent of his, dasfuding recess, lunch, science, assembl
school activitiesphysical education, and field trips, and the remainder of his day in a s
education setting, including academather than sciencéOT, study skills and part of socia
skills instruction. (AR1213 (FF 47), 1235 (CL 37), and 16@0.) TheSCCconsisted okight
students, one teacher, and two instructional assistants. (AR 1213 (FF 48), 1235 (CL
1612.) SPSdeterminedV.M.’s goals could be met in a public school setting, alloving to
become more independent and reduce his reliance on adults to control his behavior, an
would make more progress, both academically and socially, with small groups-ti-tlivee
students working on similar goalsAR 1236 (FF 38) and 1612.)

In rgecting the Parentsprefered placement, SPS noted the environment labele
“general educatidnby APL containedsome half the students in a public school geng
education classndthattento-fifteen out of seventeen studeitzd special needs (AR 1612.)
SPSfoundAPL requiredM.M. to have"direct and substantial support from one to two adultg
most of the day,and allowed foronly fifteen minutes ofndependent time on task for acaden
instruction. (1d.) SPS proposed @ecial education classroofthat is much smaller and mo
highly structured, and in which [M.M.] can gain greater independerjbe.)

Testimonyshowed all eight SCCstudents were on the autism spectrum, withsindent

spending abouthirty minutes per week in the SCC, two owhattendingjnter alia, general
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educatiormath and three of the eight not attending any general education classes. (AR41

(FF 51).) Withoneexception, none of the SCC studewtsretaught primarily 1:1: “They are

generdly taught in groups of two to three, though sometimes individually. The teacetd
give one wholeggroup academic lesson per week.” (AR 1214.) SCC staff work eteacling
material before general education clagposure. (Id.) Thornton Creelalso has a “reverss
inclusion” program, wherein ten nondisabled peers come to the SCC for thirty minake
Friday, and three nondisabled third grade girls come weekly for breakfastl2(&R(FF 50).)

The Parents presented evidence of M.M.’s prefsdor placement with typical or high
functioning peers, his modeling of their behavior and better response to their sedizde
than from adults or perceived lowkemctioning peers, and the benefit from participatin
lessons discusy gradelevd texts. (AR 1215 (FF) 58.) SPS presented evidence casting
on whether M.M. was making meaningful progreasAPL (Id. (FF 59).) Dr. Proscliensen
and Celms observed M.M. receiving most of his academic instructiofralriian aide, whg
provided ‘almost constant behavioral reinforcement or prompiihg (Id.) Celms and Dr
Studley believed M.M. would benefit more academically and socially wgriki groups of two
or threereceiving specially designed instruction at a similar level, instead of 1:lidtistr in a
classroom where othergere working significantly above his instructional levelld.j Celms
believed M.M. did not have any greater participation with-dsabkd peers at APL than h
would have had in the District’s placemenid. Y

The ALJ considered that three of the eight students in the SCC were higher func
than M.M. and took most academic subjects either in general education classése genel
education curriculum in the SCC. (AR 1216 (FF 61).) M.M. would have participatedhase

higher functioning peers in the SCC and general education setting, and be amority 1ty
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developing peers for almost twenty percent of the didr) The ALJ construed the evidence
showingM.M. did not make a judgment about whether other studeate ‘disabled vs. non
disabled” andrather,thathis perception of their higher or lower functioning matterdd. (FF
61-62) (describingV.M.’s critical statements of lowdunctioning peers and positive stateme
of higherfunctioning peers, and his friendships with bdgipically-developing andhigher
functioningdisabled peerat APL).)

The parties presented conflicting testimony as to the number ofledsaind typically

as

nts

developing studenia M.M.’s APL class. Simon testified twelve of the sixteen students werg on

her caseload, eight of that twelve had APL treatment plans (the equivaler®)f #hd she

spent little time on the fouother studentsconsisting of consulting with the classroom- qo

teachers on behavioral and environmental strategies and with regard to re\aadiagalyzing

data (AR 127 (FF 63); AR 2585.) Moors Lipshin described four different levels of stude

Level 4 are disabled and require a 1:1 aide, Level 3 are less impacted and requieede,?2:

Level 2 typically have attention deficit disorder or specific learning disab, and Level 1 arg
typically developing; Levels 4 and 3 are always supervised by a BCBA and Reuasd
supervised by a BCBA ifequired byhealth insurance. (AR 127 (FF 63); AR 456, 478he
testified about halfof the APL class had disabilities and about half was above grade le
reading and/or math. (AR 1ZFF 6364); AR 423-26.) Considemg this evidence, the AL\
found it unclear how half of the class could be typicalBveloping when “12 of the 16 (thre
guarters) must be Level 4, 3, or 2 students because they are served by a BGBlAfdheluded
there werdour typically-developingand twelve disabled children in M.M.’s APL clag¢d. (FF
64)) She also notedr. Proschlenseis statementshe was told during her 2012014

observation that four of the studentNhiM.’s class that year were typicaldeveloping. Id.)
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In reachingher conclusions of law, the ALJ noted M.M.’s desire to model himself on

higherfunctioning peers. (AR 1234 (CL 34).) She stated the LRE analysis is basegkipdai
on the degree of participation with typicatieveloping peers not disabled but highg
functioning peers, antbund the evidence did natkeflect that M.M. modeled himself only o
typically-developing peers. (AR 1234-35 (CL 34).)

The ALJ identified the existence of at least two environments less restrictivehtn
SCCat Thornton Creekincluding the inclusion model at John Rogers Elementary selectg
the prior year and the APL model. (AR 1235 (CL 37h)selecting the SCChe District reled
on Dr. Proschlensen’sobservationthat M.M. engaged in class activity or instructianAPL
only forty-one percentof the time, “despite a very rich diet of reinforcements, low w
expectations, and intensive 1:1 interventionfljat he should have been engagddeasttwo
thirds of the timeandthat the APL classroom was excessively naisd distracting. (AR 1235
36 (CL 38).) The Districtalso relied on Celms’ observation “of a child who was isolated in

instruction, wanted to work with a small group but was not allowed to, and regularlyhansiole

d for

ork

1:1

in the 1:1 setting.” 1f.) Celmsinterviewed four APL staff, reviewed APL records, and

conducted her own observation, and opined that although M.M. “was in a classroom wi
typically-developing peers, he was largely working apart from them.” (AR 1236 (CL 38)
hearing, Dr. Progh-Jensentestified theAPL performance data showed M.M. had made

meaningful progress on eleven out of seventeen annual goals in 2013-20I1ZL (39).)

Applying the snapshot rule, the ALJ concluded:
The District did due diligence in investigatitige Parents’ preferred placement, in
which the Student has more physical presence with typidalloping peers,
before concluding the Student was not making significant progress in that
placement and was not sufficiently participating with those peeestd the
predominance of 1:1 instruction.
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(Id. (CL 41).) Sheacknowledged, but found less compellingntrary evidence from APL staf]
Dr. Malmquist, and M.M.’s Father, and concluded the Parents failed to show thetRistse
an inappropriate placemeor that the placement was not reasonably calculated to pro
meaningful benefit. I¢. (CL 39-41))

The Parentsheredirect the Court’s attention to APL. They maintain APL is the LRH
providing for M.M.’s education in a classroom with at least four nondisabled foeezighty to
ninety percent of the day and access to the general curriculum in alltsubjdwey apply the
Rachel H.factors to APL, assert Dr. Studley’s bias to the use of instructional aideslusion
classes, and maintain APL offers a general education inclusion class by asyrene The
Parents aver that, because APL is a less restrictive environmeti¢h8GC aThornton Creek,
M.M. is entitled to placement there even if he might obtain some or even grea&dit m the
more restrictive public school environmer8ee, e.g.Oberti v. Board of Edugc995 F.2d 1204
1217 (3d Cir. 1993jthata child might make greater academic progress in a segregated 9
education class or will learn differently from his education in a regulasrdam does not justif
exclusion from a regular classroiinG.B. v. Tuxedo Union Free Sch. Dist51 F. Supp. 552
574-79 (S.D.N.Y. 2010) (“In order for the scales to tip in favor of an integrated environmel
Court need only determine that, ‘with appropriate support and services,’” [the studedt]
‘make progress toward [her] IEP goals in the regular education setting.”)

The Court must, howeverfirst consider whether SPS provided an appropri
educational placement for M.MAs stated by the Ninth Circuit:

Our de novo review. . . must focus primarily on the Distric§ proposed

placement, not on the alternative that the family preferred. E\émeifParents’

preference was better for the studehgn the Districs proposed placement, that

would not necessarily mean that the placement was inappropriate. We must
uphold the appropriateness of the Distrist'placement if it was reasonably
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calculated to providfthe student] with educational benefits.

Gregory K, 811 F.2d at 314. AccordM.D. v. Dep't of Edu¢.864 F. Supp. 2d 993, 1003 (D.

Haw. 2012) (“[A]lthough a family’s preferred schooling may be more benefiorahke student
than the DOE’'s proposed placement, this alone does not make the DOE’'s pla
inappropriate.y In other words, if the Court finds SPS identified an appropriate educal
placement, the inquiry stops ther€f. Briggs v. Board of Educ882 F.2d 688, 693 (2d Ci

1989) 6tatingthe role of the district coutis limited to determining whethex school district

complied procedurally and substantively with the IDEA, not to decide whethsaihe services

offered in a district’s placement could be provided in a “less segrégatedte school stting).

Consideration of the LRE forms part of the Court’s inquiggeLachman v. Ill. State Bd.

of Educ, 852 F.2d 290, 294 (7th Cir. 1988)owever, he IDEA’s preference for the educatig
of disabled childre alongsidenondisabled childrers not “an absolute commandméni.oolaw
v. Bishop 67 F.3d830, 834 836(9th Cir. 1995) Indeed, the IDEA’s implementing regulatiof
account for this fact by requiringchool districts to provide a continuum of alternat
placements to meet the needs of disabled children, ranging from “instructioruiar relgsses,
special classes, special schools, home instruction, and instruction in hospitaldianmnsg,]”

as well as supplementary services, such as a resource room, to be provided inticoniitinc
“regular class placement.” 20 C.F.R. 8 300.1X% Rowley 458 U.S. at 181 n.4, 197 n.j
(despite the preference for mainstreamihg,IDEA expressly acknowledges thatsatisfactory

education in “regular classes” may not be achieved and “thus provides for the educatioe

[disabled]children in sparate classes or institutional settingsBiiard of Educ. v. lllinois St

Bd. of Educ.41 F.3d 11621168(7th Cir. 1994)in requiring a continuum of program option

“the regulations contemplate that mainstreaming is not required in ease.”)
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As the ALJ explained in this cagAR 1235 (CL 36)), the LREequiremenis subject to
and must be balanced with the IDEA’s primary objective of providingpanopriate education
to students with disabilitiesB. S. v. Placenti& orba Linda Unified Sch. DistNo. 07256477,

2009 U.S. App. LEXIS 155 at *6 (9th Cir. Jan. 5, 2009giting Wilson v. Marana Unified Scl.

Dist., 735 F.2d 1178, 1183 (9th Cir. 1984y While every effort is to be made to place a student

in the [LRE], it must be thgLRE] which also meets the chikl'lEP goals. County of San

Diego v. Cal. Special Educ. Hearing Offic®3 F.3d 1458, 14688 (9th Cir. 1996). Seealso

lllinois St. Bd. of Edu¢ 41 F.3d at 1168 (“[T]he mainstreaming requirement was developgd in

response teschool districts which were reluctant to integrate mentally impaired childrer

—

their nondisabled peers. It was not developed to promote integration witkdlisabled peers g
the expense of other IDEA educational requirements and is applicable dhéy EP meetg
IDEA minimums.”) Placement in an inclusion class is not appropriate where thes ra
severity of a child’s disability is such that education in a regular eduahgarironment cannot
be achieved satisfactorilyBriggs 882 F.2cat 692.

Here neitherparty suggestet™.M. would be served by or advocated fas placement

full-time in what would be commonly understood as a “regular” classroom sefimg.Parentg

and

maintaired, for examplethat M.M. could not be in a class with more than seventeen stugdents

(AR 97, 139-40)andDr. Studley concluded that a placement for “any great part of the dag |n th

general education setting in a public school seemed inappropria(é}"611,687.) See also

AR 433 (Dr. Malmquistestified torisks associated with larger groups)Dr. Studleyexplained

WJ

thatSPS had offered an inclusion model for M.M. at John Rogers Elementary for the@n1

school year, involving classes with twerstix students or under, based on the fact they were| told

M.M. had been spending most of his day in the general education setting. (AR 5&&
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offered the SCC modaedfter observing thamost of the studentsm the APL classroonwere
disabled in some way, did not appear to be working at the general education gehdmden a
number of cases had 1:1 assistants, revealing a classroom “[t]hat in mesgaybles genera
education as [SPS] understood it in the public schools.” (ARG&7alsAR 681-82.}°

The APL class— with twelve disabled students out of sixteen total and ten adekf\R
187 (including Simon, two caeachers, and seven paraeducatersg)not reasonably describg

as offering a regular classroom settin@r general education environment as those termg

—

d

are

utilized or understood in relation tederal and state lawWhile the Parents accurately note the

absence of a definition of “general education” in law or policy, or any prescribea aiti
students wth and without disabilities, they fail to identify any case or other authoritgidering
a similar classroom composition asregularclassroomor general educatiosetting APL, in

fact, arguably offers a “special’ class or schad describedin relaion to the LRE and

continuum of alternative placemen®d U.S.C. 8§ 1412(a)(5)(A); 34 C.F.R. 88 300.114(a)(2)(ii

300.115(b)(1): WAC 392-172A-02050.

The Parentfocus on the LRE’s directe toeducat¢ dsabled students with “children wh

are na disabled” 20 U.S.C. § 1412(a)(5)(Apccord34 C.F.R. § 300.114(a)(2)(ii); WAC 392

172A-02050. However, that phrage utilized in conjunction with the different types o
educational environments identifie@ee e.g, 8 1412(a)(5)(A) (“To the maximum exte

appropriate, children with disabilities . . . are educated with children who are naedjsad

'3 Dr. Malmquist testified she could not describe the instructiorttihgen M.M.’s 20142015

APL class as similar to what she would expect to see with typidallgloping students “in the details.”

(AR 345.) That is, while the class viewed as a whole was “definitelysiociiand M.M. was able tg

participate in higher level instructional programming by, for examgtening, she could “not get away

from that fact . . . that this is a speciallgsigned instruction that is actually designed-tat his
instructional level.” (AR 345-46.)
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special classes, separate schooling, or other removal of children aitilitless from the regulaf

educational evironment occurs only when the nature of severity of the disability of such a
is such that education in regular classes with the use of supplementary aids/@ed sannot
be achieved satisfactorily.{gmphasis added).

The preference for educatiovith nondisabled students can, moreover satisfiedin
different ways, including theapportioningof a disabled child’s day betweeegregatednd
regular classroom setting See, e.gA.M. v. Monrovia Unified Sch. Dist627 F.3d 773, 78]
(9th Cir. 2010) (findingplacementappropriate wherdistrict persuasively argued student cot

not receive a meaningful eduat in a fullinclusion generaéducation setting, evideng

showed would have benefited from spe@dlcation classroom, and program adtef

mainstreaming opportunities at lunch and recess and the opportunity for mainsteseswih
performanceabove the specidducation curriculum Beth B. v. Van Clgy282 F.3d 493, 49¢
(7th Cir. 2002) (“The ELS classroom, so long as it includes sev@ainstreaming opportunitie
as well as time spent with nondisabled peers in nonacademic classes,speGrad projects
lunch, and the like, is at an acceptable point along the ‘continuum of services’ betwée
integration and complete segregatiand satisfies the requiremgt] mainstrearf] to the

maximum extent appropriate;”Evans v. District No. 17841 F.2d 824, 832 (8th Cir. 198

child

|

ild

e

)

w

n tota

)

(describing LRE requirememats “In other words, children who can be mainstreamed should be

mainstreamedf not for the entire day, then for part of the day[.The preference fanclusion
does not require a school distriot“reject intermediate degrees of mainstreaming when sy
placement is otherwise justified by[disabled]child’s educational needs.Lachman 852 F.2d
at 296 n.7 (citingwWilson 735 F.2d at 1183).Parents alstnave no right “to compel a scho

district to provide a specific program or employ a specific methodologly dt 294-97.

ORDER
PAGE- 47

cha




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Nor is itclear thepreference for th& RE would favor, as presented in this casgosure
to a small number of nondisabled students for aelgogrtion of a day, over exposure tdaage
number of nondisabled studerits a shorer portion of a day. The LRE inquiry is, aststh
above, necessarily individualized and fapecific Poolaw 67 F.3d at 834, and must |
balanced with the primary objective of providing an appropriate educMidson 735 F.2d
1183. The evidencehere supporéd the conclusion that, although M.M.APL classroom
included four nondisabled peers, he largely worked apart from those studenthhuk Icaide
and, even with that intensive, individualized support, made little progress in reachguaals.

The Court conclude$SPS provided for an apppriate educational placementThe
Thornton CreekSCC was reasonably calculated to provide M.M. with educational ben

including, but not limited to, the opportunity to gain greater independemmee away from 3

he

pfits,

predominant reliance on 1:1 instructi@nd make greater academic and social progress woyking

in small groups of students with similar goal$n reaching this same conclusiometALJ
properly considered both the benefits of the SCC placement and the evidence agginsg a
placement at AP, includingthe abovedescribed evidenceasting doubt oM.M.’s progressat
APL, identifying problematic aspects of theAPL educational environment, and providif
clarification as to the actual nature of that environment.

SPSalso properly considered thdRE and appropriately placed M.M. outside a regu
classroom setting.While there was no evidence #&s the costs of inclusion, the remainiy
Rachel H factors argue against placement-tutie in a regular class and in favor of a d
divided between special and regular educational environments. In additithe tgreaten
academic/educationdlenefitsidentified Thornton Creekallowed for M.M.’s education with

children who are not disabled to the maximum extent appropwéte sometwenty percent of
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his dayto bespentin a general education settingicluding recess, lunch, assemblies, sch
activities, physical educatiorfjeld trips, and ageneral education science class with twdaty
to twentysix studentfAR 1219 (FF 71))as wellas reversénclusion opportunities in the SC(
In the general education setting, M.M. would be accompanied bsanctional assistaritom
his special education cldésnd provided the accommodations and modifications required b
IEP, therebyminimizing anypotentialimpact on the teacher and other studeesalting from
unpredictable or disruptive behavioiSege.g, AR 121819 (FF 6772)and AR 492) The SCC
provided a quieter classrogmith significantly fewer students and distractipas well asa
teacher andlvo instructional assistants

The ALJ also properly incorporated into her LRE analysis the evidence showing
preferred and benefited not only from his inclusion with nondisabled peers, but alsisr
interactions withdisabled but higheiunctioning peers (Sege.g, AR 263 (Simon testified: “If
| didn’t make this clear earlier, then | should have. | know that the Studers didetently to
peers that he perceives have no disability. So if a student is high functioning or Ieesriygl
he responds differently than a student who is more significantly impacted by .aytisthis

consideration was directly and appropriately responsive to one of the Parantg’yptoncerng

regardingan appropriate educational environment foiMV].namely, his motivation to acquire

and ability to modelacial and learning behaviors.

The Parents’ belief in the superiority of APL over Thornton Creek is cleadgis and

14 As noted above, the IEP called for a 1:1 instructional aide for thirty, daybe continued a
needed. (AR 1606.) The ALJ pointed to the testimony of Swanson and Cook for the fivadiivgNI.
would be accompanied in his general education classes by a special educatiqARid219 (FF 72).)
Swanson testified that aides were provided to students wheadhéeat support during general educat
classes (AR728), while Cook testified there was always one instructional assistant ahergyo or
three students attending general education classes (ARS317
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the Court is sympathetic to their desire to continue with a placement they bebsidep their
child with the bestpossibleeducational and neacademic benefits.However, the evidenc
showsSPS fulfilled its duty tadentify a placement reasongttalculated to provide M.M. with
educational benefits and properly balanced the objective of an appropriateécedugtit the
LRE requirement.As such, whether or not APL could be deemed the best or a more ben
placement, the District’'s proposed placement must be upBeleRowley 458 U.S. at 197 n.21
Gregory K, 811 F.2d at 1314.

2. Proximity to M.M.’s home

A disabled child’s placement should be as close as possible to the child’s hom
unless the IEPequires some other arrangemehé, child should be educated in the school hg
she would attend if not disabledSee34 CF.R. 300.11¢b)-(c); see alsoWAC 392172A-
02060(3) (in the event the student needs an arrangement other than his or her loca
“placement shall be as close @ossible to the studésthome’) Here, the ALJ considerdabth

Thornton Creek and ARlanddeemed the former appropriate. She noted the program pro

in the October 2014 IEP was not offered at M.M.’s neighborhood school,dsubffered at ong¢

of the schools near his home. (AR 1213-{48j.) The Parents allege, bdb notestablishthe
failure to explicitly acknowledgehat their preferred placement was closer to their hg
undermines or justifies overturning the ALWell-supportedieterminatio.

3. Potential harmful effects on M.M.

The Parents argue the ALJ did not properly consider potential harmful effects on
They maintain that, iplaced in a class without nondisabled peers for most of theMidd,

would acquire behavierof his disabled peers and learn the norms of the SCC, likely ca

1%

I

eficial

e and,

\1%4
(@)
—_

school,

posed

D

me

M.M.

LISing

severe regression and affegt his ability to function in normalized settings. However, the
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evidence contradicted the characterization of APL as a general educdtiiog a&ed establishe
it contained only four nondisabled students and a majority of disabled students. The e
showedM.M. strove to model himsetin nondisabled anligher functioningout disabled peerg
The SCC model provided for M.M. to be in class with higher functioning disabled childre
for inclusion in a general educatisettingcontaining far more than four nondisabled stude
The ALJ properly considered the Parents’ concerns and their perception of harm.

F. SLP and OT Services for 2014-2015

The ALJfoundno esidencethe offeredSLP services were inappropriate to meet M.M.

needs Considering the onrenonth gap between the IEP that expired on September 3, 201
the IEP finalized on October 3, 201¢ ALJfound no entitlement to an equitable remedy gi
thatthe Parentsould have “duaknrolled” M.M. in order to receive SLP services, but there
no evidence they would have availed themselvesuohservices during the ormonth period
given that they had not done so in the years prior to or after that month. (AR 1241 (CL 65

The ALJfound SPS offered inappropriate OT services beginning March 15, 2014.
124142 (CL 68-72).) The Parents had purchased private, appropriate OT services for
(AR 1243 (CL75).) The ALJ found the Parents hadbhbligation to duaknroll M.M. in order to
receive the offered OT services because they were inappropriate and, thévafui®@o basis
for reducing or denying a remedy on equitable grountis.(CL 76).) She ordered the Distri
to reimburse the Pants’ outof-pocket expenses for private OT services from March 15, 3
through the end of the 202015 school yeathut not beyond because the IEP did not proy

for extended school ye@ESY) services in the summerld( (CL 77).)

The Parents statddt the law relied on by the ALJ relating to dwadrolled students

applies only to “parentally placed private school students,” that is, parents whar qpivate
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school even though a school district offered an appropriate prodtaweverbecause SP&id
offer an appropriate progranM.M. is properly characterized as a parentally placed pri
school studentWhile suchstudents do not have the right to receive related services that
be availablefi enrolled in public school34 C.F.R.8 300.137 WAC § 392172A-04035, the
Parentscould have, but did not makd.M. eligible for thoseservices as a “duanrolled” or
parttime public school studergeeWAC 88 392-172A-04010, 392-134-010, -020.

Nor do the Parents establish their entitlemenetmbursement for OT services over t
summer The 20142015 IEP, as with the IEP for the following year, found M.M. not qualil
for ESY services. (ARL611, 1613and Trial Ex. 6 at 38, 4D The absence of a specific ES
finding for the 20132014 school year does not establish M.M. had been found qualified i
year. The 20142015 IEP explained SPS *“had not had an opportunity to serve [M.M.]
therefore has no evidence” he qualified for ESY. (AR 1613.) That IEP hké&EP for 2013
2014, alscapplied for a yealong period. $eeAR 1525and 1609.) This appears to reflect

more than that the IEPs were, as required, determined ann&dg34 C.F.R. § 300.116(b

The Parents do not, for example, argue ofleevices such aghose formathand reading, were

required to be provided over the summer because they alsedafop a yealong period.

G. 2015-20165chool Year

In July 205, SPS requested APL provide relevant data and information to be cons
in the development of M.M.’s IEP for the 2020816 school year. (Studley Decl. at 2.) A
provided updated progress reports on July 20, 2015. (Trial Ex. 12.) In crafting a prop
anticipation of the IEP team meeting, SPS relied upon the informmonAPL, as well as
input from the Parents, an OT, and an SL$eeEx. 6 at 40.)

Dr. Studley, the Parents].M.’s Grandmother, LaRosa, a general education teacher
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and SLP attendean IEP teammeetingon July 31, 2015. I4. at 2.) Moors Lipshin was invited
but did not attend. Iq.; StudleyDecl. at 23.) At the meetingSPS made changes to corrg
factual errors and a reading goahangedhe frequency of many of the accommodations
supports from “as needed” to “daily”, astlangedhe setting for OT servicde beequallysplit

between speciahnd general education environment(Trial Ex. 6 at 3334, 37, 39.) SPS

pCt

and

proposeda placement at Sacajawea Elementaryg SCCwith eight students, one teacher, gnd

two instructional assistantsld( at 39.) A 1:1 instructional aide would be provided initially
sixty days and continued if deihdicated a need.Id. at 34, 39.)

The lEP team discussed othglacemert at the meeting, including different programs
M.M.’s neighborhood school, Laurelhurst Elementamggd APL. (Id. at 3940.) The District
rejected Laurelhurst as not providiran appropriate educational setting and rejected A

because it could meet M.M.’s needs in one its SCC classroddhst 40.)

The IEPproposed M.M. spend 18.64 percenthig dayin a general education setting,

including recess, lunch, assemblies, 1agademic activities, and extracurricular activiésis
choice and be provided“carefully monitored trial periods of academic activities in geng
education” and amendment of the IEP to include the times and activities found to ¢
benefit. (d. at 37.) It proposed, based the PLOP and need for smairoup instructionM.M.
not participate with nondisabled peers when receiving specially designed instincteading,
writing, math, social/behavior/organization, communication, and fine motor skdl3. (

The PWN indicated M.M.’s IEP team would needdoonmeet to amend the IEP, addif

objectives for each goal, as a required element for-statelatedesting requiremen. (d. at

40.) OT goals had estimated bases and the OT at Sacajawea would need to work with M.

in the first weeks of school to gather baselines for affected goals, as weltiag wbjectives.
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(Id.) The IEP team would also need to meet betbee start of December to look at ds
collected on M.M.’s “independence and whether he continuesgtorea 1:1 instructional aide.
(Id.) While the team did not qualify M.M. for ESY, it would magense to look at whether |
required ESY in the spring, after staff had worked with him for several months.lyFina
response to the Parents’ inquiry into whether the team would reconsider the apgnepsi@t

self-contained placement if the Parents were able to provide data ingié4&tM. could be

successful in one of the programs at Laurelhurst, SPS indicated it wouldd&@oasy new dat3
the Parents provide.”ld.)

M.M.’s parents received a proposed final IEP on August 5, 2015 (Decl. of D.M.
and, in an August 16, 20X¥mail informedDr. Studley they had forwarded the updakeg to
APL, as they had indicated they would need to do at the IEP meeting givetirtakility to
alone provide sufficient input on matters such as specific current performaale’lgTrial EX.
7.) Theyanticipated receivingnd would forwardesponsivenformation from APL. Although
they wanted to obsena Sacajawea after the start of the school ydsay could not agree tqg
that placemenand intended to enrolM.M. at APL for the fall. They believedV.M. was “now
capable of beneficially spending more time being educated with students who areatbed(
than the District IEP and placement offers,” and that placement in a SGE éatent propose

would be harmful to his motivation and growtlfld.) Given the team’s “markedly differer

views” it seemed “very unlikely” they widd reach a satisfactory consensus on moving M.

into a “regular classroom at Sacajawea to any meaningful extent as timesgesgt Id.) APL
had always been theffirst choice” for placement. Id.) They proposed Laurelhurst upg
realizing the District “would be unlikely to consider placement at APL in light ohéagingl[,]”

and were uncertain whether a Laurelhurst placement was not appropriate, eitheorawiig
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supplemented services.ld() Also, whether or not SPS agreed to pay for APL, they wal
M.M. to receive the OT and SLP servigdsntifiedin the IEP.

On August 31, 2015he Parents file the current action. (Dkt. 1.) The Comadw finds
no IDEA or stée law violation establishdd relation to the 2015-2016 school yéar.

1. Information considered

The Parents argue SPS failed to obtain and consider all necegsanyation prior to
developing the August 2015 IEP. HoweVeRS considered the evidence provided by APL
the Parents. ter than correspondence pertaining to OT and SLP, there is no indicaf]
further contact between the parties regarding the IEP after the $akagust 16, 2015 ema
rejecting the proposed IEP and placemeltdoes not appear tHearents supplied any furthg
information from APL or made any additional proposals to amend the TERhe extent othe
or moreupdated information existed, but was not provided, the d@as notie with SPS

The Parents also ave3PS failed to fulfill itsduty “by anticipating Ms. Lipshin’s
attendance at a meeting (which she had not confirmed), particularly whensPaaeised tha
APL’s input was needed to ensure completeness and accuracy.” (Dkt. 27 at 37.heY
Parentsdo not identify any particular requirementnot met by SPSor even provide arn
explanation for Moors Lipshin’s absence. The Court finds SPS properly obtained aioi icah
all availableinformation necessaiyp the formulation of the IEP.

2. IEP content

The Parents aver M.M. made greater strides than accounted for in thendkiding

'3 n their trial brief, he Parentgombine theimrguments regarding 202915 and 2012016.
To the extent the arguments do smnificantlydiffer as applied téhoseschool years, the Court declin
to repeat the analysis and finds it sufficient to state the same donslusached above apply edjy to
20152016. The Courtocuses on the challengspecificto the 201582016 IEPand placemeritientified
in the tial brief and associated declaratipasd raised at trial.
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improved testing resul@ndprogress in the attainment of treatment plan gaadsas reflected if
progress notes and routinely maintained data. Moors Lipshin contends M.M. contin
receive instruction and participate in groups including nondisabled classmates éxtént
alreadytestified to at hearing, amounting to sevefuyr to eightypercent of the school da
through the end of the 202015 school year and, at present, an average of neetgnt of the
day. (Moors Lipshin Decl. at 14.) She points to the data as showing incredgell.ia
independent following of group directions and a reduction in the required number of promj

Moors Lipshin avers numerousspecific errors in the IEP, including an inaccurate
identification of the number of disabled students in M.M.’s APL classariousaspects of the
PLOP, particularly with respect tM.M.’s needs and abilities in relation to the “geng

education curriculumand its reliance on outdated or inaccurate infoionatin outdated ang

inaccurate FBA and BIP, inaccurate baseline performance levels in sons goals, and the

absence of needed program accommodatand modifications, such as M.M.’s needs in rela
to a BCBA and 1:1 instructional aideld.(at 1622.) She also objects that tieP provision for
M.M. to receive all of his reading and math instruction from an instructissastant in the
specid education setting affords himo exposure to instruction in those areas by a certific
teacher or in an environment with nondisabled studemd that the time afforded M.M. {
participate in the general education setting is insufficient and likdbg tharmful. If. at 22.)
M.M.’s Father reiterates many of the contentions of MoorsHhiipsand provides his owl
observations of M.M.’s progress from April 2015 through the end of the-2013 school yeal
and beyond. (SeeD.M. Decl.) He sets forth his overriding concern as the IEP’s failurg
accurately reflect M.M.’s ability to participate in the general education cluncuwvith

nondisabled students and the harm resulting from a denial of such opportunity.
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As indicated above, although providedd@ft of the IEP, there is no indicatiokPL
provided any input in response. SPS did not, as such, have the opportunity to cons
arguments or all of the informatigrow relied upon by the Parents. The Court here congiuef
Parents’ positiorand he availableinformationin full, but with consideration othe snapsho
rule. The CourtoncludesSPS appropriately formulated the IEP to the best of its ability with
information available for consideratiosgeDoe by Gonzales793 F.2d at 1490, and thtite

Parentdo not demonstrate the IEP was not appropriate.

Many of theallegederrors ordeficienciesn the IEPreflectthe Parents’ preferences, but

do not demonstrate the content adopted by SPS was not approf(8iede .., Trial Ex. 6 at 13

der the

S

[

the

andTrial Ex. 12 treatment plan at page(8escription of the number of words read per minute

appropriately taken directly frord0142015 APLtreatment plan Trial Ex. 6 at 4and Moors
Lipshin Decl. at 1qIEP points to a lack ofmpulse control and ability to delay gratification

posing an impediment to learning, it does not state M.M. lacked any ability whatdoelelay
gratification)) Otherareas of criticismsuch as the provision fanath and reading instructioj
by an irstructional assistant, thtame limitation on the services of a 1:1 instructional assist
and the failure to include BCBAelated services, are consistent with the October 2014
and/orlack merit for the same reasons discussed abpgean light ofadditional IEP provisions
(Seege.g, Trial Ex. 6 at 36 and AR 1609 (both IEp®vide for math and reading instruction

an instructional assistant), and Trial Ex. 6 at AQgust 2015 PWN explained the Sacajaw
SCC teacher was in the process of earning her BCBA certification and a&t hydwhichthe

IEP teamwould meet, review data, and determine whether M.M. continued to require a 1:

beyond the initial sixtyday periog.)

Errors conceded by SPS aret reasonably construed as havingnaterial effect on the
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IEP’s appropriatenessFor example, while the IEP misstates some grade equivalency
levels by a matter of months, the correct levels remain multiple yearsddelh.’s peers, ang
errors in the reporting of s@dibehavioral scores result in M.M. appearing more competent
he was and support the IEP’s conclusion he required a more supportive enviro(fnahtx.
6 at 1011 andStudley Decl. at 1113-15.) Other apparent errors, such as the depictiof
M.M.’s APL classroom as containing fifteen students with special needs anstudents whd
are typically developingather than four out of sixteen students with no identified disalality
likewise not significant enough to undermine the appropriatesfetsee IEP as a whole.T(ial
Ex. 6 at 3; Studley Decl. at 7; and Moors Lipshin Decl. at 1-2, 6, 20.)

The Parentdurther fail, as a general mattelg demonstrate any improper reliance

outdated informatioror that SPS ignored evidence of M.M.’s improvemeAs stated by Dr,

Studley, the inclusion of earlianformation and data along with more recently available

information and data, allows for an understanding of a student’s pragrémssk thereofover
time, and a more meaningful understandingaoftudent’s current performance levelken
viewed inhistoricalcontext. (Studley Decl. at 8 yhe IEPrecognize evidence of improvemer
in M.M.’s functioningin many different areatseeTrial Ex. 6at 4, 619), and,as a matter of
practical necessityprovides a summary of available information and dasher thanan
exhaustivdisting of all information and data relating to M.M.

The Parentadvocate for different descriptions of information and datalsliéve the
evidence supprts greater or different abilitiesHowever, SPS was not required to adopt
Parents’ prefemcesMs. S, 337 F.3d at 11382, or to provide the “absolutely best potential-
maximizing’ education” for M.M.Gregory K, 811 F.3d at 1314. Nor do the Parents othery

demonstratéhe IEP asformulated by SPS was not reasonably calculated to provedaingful
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educational benefitJ.W, 626 F.3d at 432-33.

3. Placement/RE:

SPS provided an appropriate educational placement for M.M. for theZB5school

year The Sacajaweglacement was reasonably calculated to provide M.M. with educatjonal

benefis, including but not limited tothe opportunity to participate in small group instruct
and reduce his need for a 1:1 assignment to an, ad@tshool providing bothselfcontained
and general education settings. (Trial Ex. 6 at 39-40.)

The placement also reflects proper consideration of the LRE. That is,hatheviyear
prior, asplit of M.M.’s day between special and regular educational enmrents provided fo
greater academic/educational and nonacadémnefitsthan placement in a futime general
education setting, and allowed fdr.M.’s education with children who are not disabled to
maximum extent approprigteincluding general eduation recess, lunch, assemblie

nonacademic activities, and any extracurricular activities of his choodiligy at 37.) See

Rachel H, 14 F.3d at 1404. While not repeating the pyiear’s offer of a general education

science class, the 20P016 propsedplacement openeithe door to M.M.’s participation in th
general educatiosetting for academic activitigerough “carefully monitored trial periods” ar
amendments to the IEP with the times and activities found to provide him with beiait.It (

also offered more in relation to a 1:1 instructional assistant, in addition to theaxperiod

on

the

1%

d

ordered by the ALJby setting a deadline by which the IEP team would meet to review data on

M.M.’s independence and reach a determina®ito continuedeed (Id.)
The evidenceshowsSPS considerednd provided adequate justification fejectingthe
Parents’ preferred placementEven with consideration of progress, including an increg

ability to spend more time in group instruction at the time of and following the Altihbed
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remains that the APL classroomwith its majority of disabled studentsmall number of
nondisabled studentandlarge number of staf# does not constitute a general education sett
(Moors Lipshin Decl. at -2, 20.) (See alsoProschJensen Decl. at-2 and Moors Lipshin
Rebuttal Decl. at-b (reflecting different interpretations of M.M.’s educational progress ove
20142015 school year and the 20A%ril 2016 partial school year).)APL did not provide

eithera regular classroom setting or general education environment for even a reduced pdg

ing.

I the

rtion of

M.M.’s day, orthe self-contained classroom providing small group instruction SPS concluded

would piovide for a greater increase in hedlucational growth and his indapdence. SPS
properly rejected APL as a placemepbndetermiring it could meet M.M.’s need$.
SPSfurther considered and properly rejectagtierplacemerd That is, a addressed if
the PWN, explained by Dr. Studley, and n@futedby the Parentsjore of the threalifferent
types of special education placemenifered at Laurelhurshet M.M.’s educational need¢See
Trial Ex. 6 at 3%40; Studley Decl. aB-5; D.M. Decl. at 3, 6andD.M. Rebuttal Decl. a8 (the
“resource program” provides services to students with only mild to moderatel szkaation
needs by providing targeted support in a general education classroomC@ESA progran
provides services to students with more intensive academic and functional needs, bt
still able to spend the majority of their instructional time in a general educatssradan or

setting; and the EBD program serves students with severe emotional avebimdisabilities

® The Parents note Dr. Studley’s testimony she picked Thornton CreeBasaawea for 2014
2015 because Thornton Creek “has a long history of including those students inetted gé setting fo
academics and social times very successfully, whereas Sacajawea does not.” (ARH6M@ver,
Sacajawea was proposed instead lbriiton Creek for 2023016 because Cook, the Thornton Cre
teacher, had left the school and the teacher at Sacajawea was better doaliftgld with M.M. than
Cook’s replacement. (Dkt. 25 at 4.) Also, the PWN for the August 2015 IEP sefftectSagawea
teacher was in the process of earning her BCBA certification (Txal6Eat 40), a qualification th
Parents deem important. Considering all of the evidence of recordptineddes not find Dr. Studley’
testimony regarding Sacajawea to underntiirgeappropriateness of the 26A®16 placement.
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that require them to spend most of their instructional time in a smaller group)setting

The Parents again misplace their focus on their prefeaeglably more beneficig
placement ando notestablisithe placement offered by SPS was not appropriate. The evi(
shows SPS fulfilled its duty to identify a placement reasonably calculatgavtide M.M. with
educational benefit and properly balanced the objective of an appropriate education v
preference for his education in the LRE. The Court, accordingly, finds no lasislief
stenming from the placement identified by SPS thoe 2015-2016 school yedf.

4. OT andSLP.

The August 2015 IEP called for a total oftyifminutes of OT servicefour times
monthly, to be provided in and evenly split between special and general educdiitgs.s
(Trial Ex. 6 at 36.) It called for fifteen minute§ SLP serviceswice monthly. (d.)

The Parents aver that, after they requested OT and SLP serviceégakadrolled M.M.
in the summer of 2015, SPS failed to offeoseservices in complianceith the IEP or when
M.M. could access them without compromising his overall progrdfowever, the evidenc
showsOT and SLP services were made available to M.M., at a school near APL and at
based on the serviggovider's availability, but that M. failed to participate after an initi
session due to interference with his APL scheduBeeTrial Exs. 8, 1316; D.M. Decl. at 79;
and Studley Decl. at 178.)

While the Parentstoncernas to conflicts between the OT services and M.M.’s A
schedule appesireasonable, they do nestablish SPS failed to comply with any of legal

obligations. See generallWWAC 392134-020(1)¢2)(“ancillary services shall be provided

" Counsel for the Parents clarified at trial that they no longeraallegviolation of the IDEA
through the failure of an opportunity to visit Sacajawea when school was imsessio
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parttime public school students at the same level and quality as provided by the public sg
full-time students$;“ancillary services shall be provided to péirhe public school students upg
public school grounds or on sites which are controlled by a public school t)stiibe Parents’
compliance argument appears tallenge the fact that the services offered did not providg
any OT in M.M.’s classroom or with his teachers. Howetrex,IEPspecificallycalled for the
provision of some OT services in a “general education” setting (Ex. 6 at 36)ng settoffeed
at APL and nototherwiseavailableto M.M. given the decision to reject SPS’s propoj

placement and to fenroll M.M. at APL The Court, as such, finds no @dlated award

warranted.
CONCLUSION
The Courtfinds and concludes th&eattle Public School DistrigirovidedM.M. a free
appropriate public educatidor both the 20142015 and 2012016 school years. The Parel

do not demonstrate a basis for reversing the ALJ’'s deciorfinding a violation of either
federal or state law, or for their entittement to the requested relief. Ehnle i€ldirected to sen
a copy of this opinion to counsel for both parties.

DATED this9th day ofSeptember2016.

Mary Alice Theiler
United States Magistrate Judge
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