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8 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF WASHINGTON

9 AT SEATTLE
10 KAREN HANSEN and BETTE JORAM, CASE NO. C15-1436RAJ
11 Plaintiffs, ORDER DENYING PLAINTIFFS’

MOTION TO REMAND AND
12 V. GRANTING IN PART AND
DENYING IN PART DEFENDANT'S
13 GROUP HEALTH COOPERATIVE, MOTION TO DISMISS
14 Defendant.
15
16 I.INTRODUCTION
17 This matter comes before the Court upoaiiiffs’ Motion to Remand (Dkt. #11) and
18 defendant Group Health Cooperative’s (“GHC”B)otion to dismiss Plaintiffs’ complaint
19 pursuant to Federal Rule of Civil Proceduréh}@) (Dkt. #13). The Gurt finds oral argument
20 unnecessary to resolve these motions. Forrélasons discussed herein, the Court DENIES
21 Plaintiffs’ Motion to Remand. GHC’s motion thsmiss is GRANTED irpart and DENIED in
art.

22 P
23
24
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. BACKGROUND

On August 3, 2015, Plaintiffs, Karen Hansand Bette Joram, filed a class action

complaint against Defendant, Group Health Coapee (“GHC”), in King County Superig
Court. Dkt. #1, Ex. A. Plaintiffs allege th&HC engages in unfair and deceptive practice
violation of Washington’s Consumer Proteatid\ct (“CPA”), throudh its development an
implementation of coverage determination glirs that limit the ability of Washington Sta
psychotherapists to provide mental hieaservices to GHC plan membersild. at 8-10
According to Plaintiffs, these limitations corfliwith Washington’s Mental Health Parity A
(“Parity Act”). See idat 4-5. The Parity Act requires akalth plans that provide medical &
surgical service coverage to also providearage for mental health services. RCW 48.44,
Plaintiffs’ complaint does not make a distion between GHC’s admisiration of ERISA an
non-ERISA plans.

Plaintiffs identify three business practicasgaged in by GHC that allegedly violate
CPA. First, Plaintiffs conted that GHC's coverage determination guidelines are unfairly

deceptively created. Dkt. #1, Ex. A at 8. cAading to Plaintiffs, the unfair and decept

practices engaged in B$HC during the creation of its cawage guidelines have resulted| i

guideline flaws that enable GHC to limit or deny coverage for mental health seridces.8-9.
Second, Plaintiffs claim that GHC’s use of its urtfaand deceptively created guidelines is a
unfair and deceptive. Id. at 10-11. Finally, Plaintiffschallenge GHC'’s hiring ¢
psychotherapists; Plaiffs claim that GHC uses the employamployee relationship to make
psychotherapists comply with GHC’s unfairlpcadeceptively created coverage determing
guidelines.Id. at 11-12.

Plaintiffs contend that GHC’snfair and deceptive coverageteria creates a level

ambiguity and uncertainty surrounding cowEa and payment, that physical health¢
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providers are not subjected tdd. at 8-9. In turn, this amfuity and uncertainty alleged
interferes with Plaintiffs’ psychotherapist-patient relationships,vetid Plaintiffs’ ability to use
certain psychotherapy treatmentsl. at 9-11. Plaintiffs seeka$s and subclagertification, g

declaration that GHC’s business practices warair and deceptive, a declaration that GH

ly

C’'s

subsequent mental health coverage determimatwe void, injunctive relief, general damages,

punitive damages, and attorney fees and cddtsat 15-16.
GHC removed Plaintiffs’ case to this Court on September 4, 2015. Dkt. #1. GHC
that Plaintiffs’ claims are completely preemgtby the Employee Retirement Income Sect

Act of 1974 ("ERISA") because they could haveen brought pursuant to the comprehen

civil enforcement scheme contathe section 502(a) of ERISAId. at 1, 6. To support thjs

allegation, GHC presents threaich forms which indicate that &htiffs were assigned ERISA
plan benefits under ERISA plans administered by GHC. Dkt. #3, Ein Bddition to opposin
remand, GHC also seeks to dismiss Plaintiffshptaint by arguing that Plaintiffs’ claims g
conflict and expressly preempted undettises 502(a) and 514(a) of ERISAeeDkts. #13 an(
#20.

Plaintiffs filed their Motion to Remand on October 5, 20D&kt. #11. Because they s€
to enforce their rights as healthcare providdrtaintiffs contend thatheir claims are ng
completely preempted by ERISAd. at 5. Plaintiffs disclaim the allegation that their claims
brought to enforce their rightss ERISA plan assigneesd. at 8. Plaintiffsfurther argue tha
GHC waived its right to remove this case to fadleourt when it filed amnswer to Plaintiffs

state court complairgfter filing a notice of removalld.
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1. LEGAL STANDARD
A. Motion to Remand
Civil actions may be removed from state ¢awar federal court if original jurisdictio

exists in the federal court at the time the complis filed. 28 U.S.C. § 1441(a). The followi
two bases for federal subject thea jurisdictionexist: (1) federal questn jurisdiction under 2
U.S.C. 8§ 1331; and (2) divet jurisdiction under 28 U.S.C§ 1332. Federal questi
jurisdiction is proper when cilviactions arise under the Constitun, laws, or treaties of th
United States. 28 U.S.C. 8§ 133Diversity jurisdiction is established if a matter is betw
citizens of different states (or between citizens gtate and citizens of a foreign state), ang
amount in controversy exceeds $75,000. 28 U.S.C. § 1332(a)(2)-(2).

The existence of federal question jurisdiction is typically determined by the
pleaded complaint” ruleFranchise Tax Bd. of State of Cal.Constr. Laborers Vacation Tru
for S. Cal, 463 U.S. 1, 9-10 (1983). rider the “well-pleaded complaint” rule, federal ques
jurisdiction is proper if a federal question apps on the face of a plaintiff’'s complaind. at
10-11. Defendants cannot remove a case to federal court on the basis of a federal defe
if the defense is anticipated in the plaintiff' sngalaint, and even if both parties admit that
defense is the only question ydt issue in the caseld. at 14. Exceptions tthe well-pleade
complaint rule exist if the state law is complg preempted by federal law, if a claim
necessarily federal in character, or if a tigb relief is dependentn the resolution of
substantial, disputed federal questioArco Envtl. Remediation L.L.C. v. Dep’t of Health

Envtl. Quality 213 F.3d 1108, 1114 (9th Cir. 2000).

A strong presumption against removal &isand the removing defendant bears

burden of establishing that removal is prop&aus v. Miles, Ing 980 F.2d 564, 566-67 (9

ORDER DENYING PLAINTIFFS’ MOTION TO REMAND AND GRANTING IN PART AND DENYING IN
PART DEFENDANT’S MOTION TO DISMISS - 4
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Cir. 1992). If there is any doubt &sthe right of removal, feddrarisdiction must be rejectef.

Id. at 566.

B. Motion to Dismiss'
To survive the contention thatcomplaint does not statelaim upon which relief can f

granted a complaint “must contain sufficient factonaltter, accepted as true, to ‘state a clait
relief that is plausible on its face.’Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotitgl|
Atl. Corp. v. Twombly550 U.S. 544, 570 (2007)). Facial daility can be established if
plaintiff pleads “factual content that allows theurt to draw the reasonable inference thal
defendant is liable for the misconduct allegettd” If it appears “beyondoubt” that a plaintif
cannot prove a set of facts that would entitle heelief, the plaintiff's claim will be dismisse
SmileCare Dental Grp. Delta Dental Plan of Ca).88 F.3d 780, 782-83 (9th Cir. 1996).

On a motion to dismiss, the Court acceptsaliigations of materialact as true, an
construes those allegations in the lighast favorable téthe nonmoving party Cahill v. Liberty
Mut. Ins. Co. 80 F.3d 336, 337-38 (9th Cir. 1996). Hmee the Court is not required “
accept as true conclusory allegations which are contradicted by documents referred 1
complaint.” Steckman v. Hart Brewing, Ind.43 F.3d 1293, 1295-96 (9th Cir. 1998).

If a 12(b)(6) motion to dismiss is grantéde Court can grant a party leave to am¢

Lopez v. Smith203 F.3d 1122, 1127 (9th Cir. 2000). Howe the Court need not grant a le

! Although GHC'’s Rule 12(b)(6) motion to disssiis untimely because it was filed after its
answer to Plaintiffs’ complaint, GHC is nfatreclosed from bringing this motion. Untimely
12(b)(6) motions are treated as motions for judgment on the pleadifdge v. Aldabe616
F.2d 1089, 1093 (9th Cir. 1980). The Court willi$ treat GHC's rule 12(b)(6) motion as a
12(c) motion for judgment on the pleadings. Fhendard for demonstrating that a complaint
fails to state a claim upon which relief da@ granted is the same under both rulds.also
Otter v. Northland Grp., IngNo. 12-2034-RSM, 2013 WL 2243874, *1 (W.D. Wash. May 2
2013) (“A Fed.R.Civ.P. 12(b)(6) motion to dismsrmits a court to dismiss a complaint for
failure to state a claim. A Fed.R.Civ.P. 12f@tion is made after the complaint has been
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answered, but is treated the same.”).
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to amend if an amendment is futile; a party’s claims may be dismissed with prejudic
amendment would be futiléSteckmanl143 F.3d at 1298.

V. ANALYSIS
A narrow exception to the “well-pleaded comptairule exists in the context of ERIS

Section 502(a) of ERISA *conferexclusive federal jurisdiction in certain instances w

Congress intended the scope of federal law tedobroad as to entirely replace any statet

claim.” Marin Gen. Hosp. v. Modesto & Empire Traction C881 F.3d 941, 945 (9th C
2009) (quotingFransciscan Skemp Healthcare, Inc. vnCeétates Joint Bd. Health & Welfg
Trust Fund 538 F.3d 594, 596 (7th Cir. 2008)). Whancause of action raises a clg
encompassed by section 502(a), the claifmésessarily fedetan character.” Metro. Life Ins
Co. v. Taylor 481 U.S. 58, 63-64 (1987). Complete preemption under ERISA thus works
characterize state-law clainmgo federal claimsld. at 64-65.

In Aetna Health Inc. v. Davilahe Supreme Court set forthveo-prong test to determir
if a state-law cause of actios completely preempted. 542S. 200, 210 (2004). A state-la
cause of action is completely preempted if: (I) liadividual, at some point in time, could ha
brought [the] claim under ERISA[,ind (2) “where there is no other independent legal duty
is implicated by a defendant’s actiondd. Both prongs of this teshust be met to complete
preempt a state-law cause of actidah.

After it is established that subject matjarisdiction is properthe Court must the)

determine whether Plaintiffs’ claims are prgged by ERISA. “Thereare two strands fo

2 As an initial matter, the Court acknowledgleat GHC’s motion mischaracterizes Plaintiffs’
claims. Plaintiffs’ complaint raises broatlegations that encompass both ERISA and non-
ERISA plans.SeeDkt. #1, Ex. A. The complaint does not, as GHC alleges, seek reimburs
for services provided to the three ERISA plaembers identified in the claims forms submittg
by GHC. The Court’s consideration of thosairis forms in deciding whether it has subject
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matter jurisdiction is not an affirmation of @Fk interpretation of Rlintiffs’ claims.
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ERISA’s powerful preemptive force."Cleghorn v. Blue Shield of Californi@08 F.3d 1223
1225 (9th Cir. 2005). A cause aétion can be expressly preempbgdsection 514(aof ERISA,
or conflict preempted by ERISA section 502(a)l. Both of these provisions defeat state-
causes of actionk.g, Fossen v. Blue Cross andugl Shield of Mont., Inc660 F.3d 1102, 110
(9th Cir. 2011).

Express preemption under seati514(a) preempts all stateva “insofar as they mag
now or hereafter relate to any employee fiempdan[.]” 29 U.S.C. § 1144(a). Common g

claims “relate to” ERISA plans ifthey have “a connection with eference to such a plar

Oregon Teamster Emp’rs Trust Willsboro Garbage Disposal Inc800 F.3d 1151, 1155 (Sth

Cir. 2015) (citingProvidence Health Plan v. McDowgeB85 F.3d 1168, 1172 (9th Cir. 2004
“Relate to” is used in the broadest sendéelsen v. Unum Life Ins. G&8 F. Supp. 3d 115
1162 (W.D. Wash. 2014). A common law claim haférence to” an ERISA plan if “the clai
is premised on the existence of an ERISA™ and #xistence of the plan “is essential to
claim’s survival.”” Oregon Teamster800 F.3d at 1155-56 (internal quotes omitted).

“relationship test” is used to determinaitlaim has a “connection with” an ERISA plaldl. at

law

7

Yy

AW

].”

).
2,
m

the

1156. The “relationship test” considers wiet a claim “bears on an ERISA-regulated

relationship,e.g, the relationship between plan and praamber, between plan and employ
between employer and employed?aulsen v. CNF In¢559 F.3d 1061, 1082 (9th Cir. 2009).

If a cause of action is not expressly preged under section 514(a), it can nonetheleg
conflict preempted under section %apif it conflicts with the comprehensive, civil enforcemg
scheme set out in that sectiorNielsen 58 F. Supp. 3d at 1162. Conflict preemptior

determined by applying the same two-prongaanplete preemption test establishedawvila.
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See idat 1162-63 (section 502(a) conflmteemption found where the two prondeavila test

was met)also Fossen660 F.3d at 1113 (same).

A. Subject Matter Jurisdiction
GHC contends that subject matter jurisdictis proper because Plaintiffs’ claims

completely preempted by ERISA § 502(a)(1)(BY.he Court agrees that to the extent
Plaintiffs’ claims apply to GHC'saadministration of ERISA planshey are, for the most pa|
completely preempted. However, to the extémat Plaintiffs’ claims relate to GHC
administration of non-ERISA plans, they are nanptetely preempted. The effect of compl
preemption on both sets of claims is addressed below.

i. Complete Preemption of Plaintiffs’ Statew Claims, As They Apply to GHC
Administration of ERISAPlans, is Warranted.

GHC has demonstrated that complete preéemmf Plaintiffs’ state-law CPA claims,
they apply to GHC’s administration of ERISAapk, is warranted because both prongs o
Davila test are met.

a. DavilaFirst Prong Analysis

Plaintiffs, as assignees of three ERISAnd administered by GHC, could have brod
their claims under ERISA § 502(a)(1)(B). A st&er cause of action fallwithin the scope g
ERISA § 502(a)(1)(B) if iseeks a recovery of plan benefits, an enforcement of rights undg
plan, or a clarification of the right to futurermdits under the plan. 29 U.S.C. § 1132(a)(1)
Generally only ERISA plan participants orrlediciaries can bring & 502(a)(1)(B) claim. Id.
However, healthcare providers can bring 8 502(aB)19{aims if they are assigned benefits I
plan participant or beneficiaryMisic v. Bldg. Serv. Emp$iealth & Welfare Trust789 F.20
1374, 1377-78 (9th Cir. 1986) (“[U]nder federal l#tve beneficiaries’ claim for reimbursemg

may be assigned to the litbaservice provider.”).Courts can consider elence not contained
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the pleadings when a motion to remand challenges the court’s jurisdictional badisMem.

Hosp. Ass’n v. Tiger Lines, LL@lo. 2:15-cv-00319-MCE-HY, 2015 WL 5009093, at *5 (E.D.

Cal. Aug. 20, 2015). Here, GHC has presentedeend that Plaintiffs are assignees of ER
plan benefits for three GHC members. Dkt. #3, Ex. B.

Plaintiffs’ claims, although cloaked undeet&PA, duplicate claims available under 8§
502(a)(1)(B)’'s comprehensive, civil-enforcement schemeéDalila, the Supreme Court
explained that plaintiffs cannot overcomergaete preemption by relying on non-ERISA cau
of action to claim that they do not seek reimborset for benefits denied to them. 542 U.S.
214. ERISA’s preemptive scope, the Court expd, cannot be overcome by a plaintiff's
relabeling of claimsld. Here, Plaintiffs’ state-law CPA chaiat its core, seeks a determinati
with respect to GHC'’s provision of plan beitgfan enforcement ofghts available under
GHC'’s plans, and a clarification of rights future benefits under GHC'’s plans.

According to Plaintiffs, GHC’s alleged unfand deceptive practices include the cred
and use of coverage deterntina criteria, and the hiring gfsychotherapists that only treat
patients according to GHC'’s unfairly and deceptiv@lyated coverage criteria. Dkt. #11 at 7
Plaintiffs also allege that GHC has injdriheir trade or busiise by limiting or denying
authorization for psychotherapy ttewents. Dkt. #1, Ex. A. at 8-1®laintiffs’ claims thus sten
from GHC'’s decision to limit, or deny, mentaldii services, and are a direct challenge to
GHC'’s coverage determinations. Because ER$WVil enforcement scheme encompasses
type of challenge, Plaintiffs, as assigneesild have brought thidaim under § 502(a).

Plaintiffs argue that they cdmring a CPA claim in their gacity as individuals becauss
their trades or practices havedn injured as a result of GHC'swerage determination criteria.

Dkt. #11 at 11. This argument overlooks the urdiaid deceptive practiceiegedly engaged if

SA
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by GHC. Because Plaintiffs’@ims duplicate claims available to them under § 502(a)(1)(B

their attempt to bring this claim inghr capacity as healthcare providers fails.

Plaintiffs’ arguments with spect to assignment and the relnes available to them under

ERISA are unpersuasive. In response to GHC’semad of assignment, Plaintiffs argue that
first Davila prong is not met because they are bringing their suit independently, not as asy
of ERISA plan participants or beneficiaridsl. at 8-9. While Plaintiffs are correct in arguing
that individuals do not lose their ability to briag individual claim because of the existence
an ERISA assignment, Plaintiffs forget thadinduals must nonetheless demonstrate that th
individual claims arise from a legal dutyat is independent of an ERISA plabavila, 542 U.S.
at 210 (claims not completely preempted if defertdaactions implicate an independent, legs
duty); see Marin 581 F.3d at 947-948 (healthcare providet&@ms not completely preempted
where state-law claims sought recoverypayments not owed pursuant to ERIS&s0 Blue
Cross of Cal. V. Anesthesia Care Assocs. Med. Grp,,18¢.F.3d 1045, 1052 (9th Cir. 1999
(plaintiffs free to bring state laslaims arising out of agreemerstsparate from their assignors
ERISA plans). As explained the analysis of the secobdvila prong, GHC has demonstrate

that no independent legal duty exiistwo of Plaintiffs’ CPA claims.

the

ignees

d

Plaintiffs also argue that their CPAath is not preemptedecause the remedies

available to them under the CPAeamot available under ERISA. Dk#11 at 9. This line ¢
reasoning was rejected by the Supreme CouBRawila. 542 U.S. at 214-15. IDBavila, the
Court explained that a claim cannot evade ER§Sreemptive scope merely because a
cause of action authorizes renexinot available under ERISAd. However, Plaintiffs may b

able to seek remedies under the CPA if dbégations GHC owes them under the CPA 3

=%

state

(S

rise
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independently of an ERISA plarid. at 210. Analysis of the secobdvila prong demonstrate
that two of Plaintiffs’ claims do narise independently of ERISA.
Because the facts indicate that Plaintffsild have raised their claims within the sc
of § 502(a)(1)(B), the firdbavila prong is satisfied.
b. Davila Second Prong Analysis

GHC argues that it does not owe Plaintiffis independent legal duty because t

potential liability under the CPA exssas a result of #ir administration of ERFSA health plans.

Dkt. #16 at 12. Plaintiffs respory arguing that GHC’s ERISA ahs, and any benefits owed
GHC'’s ERISA plan members, “are wholly irrelevantfaintiffs’ actual claims.” Dkt. # 21 at
The Court agrees that GHC'’s liability for two of @deged CPA violations stems, in part, fr
GHC'’s administration of EFBA health plans.

In Davila the Supreme Court considered whetteuses of action brought pursuant to

Texas Health Care Liability Act (“THCLA") & completely preempted. 542 U.S. at 210-}

The THCLA imposes a duty on managed care estitd “exercise ordimg care when making

health care treatment decisiondd. at 212. If they fail to exercise ordinary care, managed
entities are subject to liability for dages proximately caused by their actiond. The healtl

plan administrators irDavila allegedly violated the duty obrdinary care imposed by t

bS

bpe

heir

to

the

14,

care

1

ne

THCLA when they refused to approve coveragethe plaintiffs’ respective medical ailments.

Id. at 211. The duty of ordinary care impodmd the THCLA, the plaintiffs argued, arg

irrespective of any duty imposéy ERISA or the plaintis’ health plan termsld. at 212. The

Supreme Court disagreettl.

% Plaintiffs unpersuasively argue that they ardy interested in GHC's creation and use
coverage criteria with spect to non-ERISA plans. Dkt. # 21 6-7. Plaintiffs’ complaint doe

Se

174

of
S

not make a distinction between GHC’s administration of ERISA and non-ERISA plans.
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In deciding whether the THCLA created mmlependent, legal dutthe Supreme Court

considered the interplay between the dutposed by the THCLA and the terms of

plaintiffs’ benefit plans.See idat 213. The Courtplained that determining whether the d

to exercise ordinary care was violated neceysaequired an interpretation of the plaintiffs’

the

uty

health plan termsld. at 213. Interpretation of an individisahealth plan was necessary becguse

the THCLA specifically stated that managed care entity could not be held liable for refusi

deny coverage for treatments not codeoy an individual's health pland. at 213. The duty to

exercise ordinary careoald thus only arise if the plaintiffhealth plans provided coverage
the medical treatment sought irethrst place. Absent thieerage, liability under the THCL

could not exist. Because a liability determination was dependent on the interpretat

administration of the plaintiffs’ health plan béitee the Supreme Court lekthat the THCLA dig

not implicate an independent, legal dutgl. at 213-214.

Under the second prong Davila, the Court must determine whether Plaintiffs’

ng to

for
A

on and

complaint relies on legal duties that arise indepanhdf ERISA or independent of GHC’s health

plan terms. Plaintiffs allege that GHC egga in unfair and deceptive business practices in

direct violation of the CPA. Under the CPA, messes have a duty tdnan from engaging in

unfair or deceptive acts or practices. RAW86.020. Whether imposition of this duty arises

independently of ERISA depends on the urdaid deceptive business practice alleged.
Plaintiffs’ complaint identifies three business practices.

To analyze the secoravila prong, the Court must determine if the CPA create)

S an

independent legal duty with respect to each inrdad deceptive act allegedly engaged in by

GHC. Each of these allegedfair and deceptive actsasldressed in turn below.

ORDER DENYING PLAINTIFFS’ MOTION TO REMAND AND GRANTING IN PART AND DENYING IN
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1. GHC's Alleged Unfair and Dep#ive Development of Covera
Determination Guidelines.

GHC'’s duty to refrain from engaging in unfaind deceptive pracgs when creating i
coverage determination guidelines exists indepat of GHC’s administration of its healthc
plans. According to Plaintiffs’ complaint, GHC’s development of its coverage determi
guidelines is unfair and deceptive because GHL not choose an independent compan
develop its guidelines. Dkt. #Ex. A at 8. Plaintiffs allega that the company chosen
develop the guidelines has an economic incentiivdevelop guidelines that benefit GHGI.
Determining whether GHC is liable for violating dsity to refrain fronthis alleged unfair an|
deceptive business practice does not require th&tQo interpret GHC’s health plan tern
GHC'’s liability under the CPA for engaging ithis behavior is thus not, like iDavila,
dependent on a coverage determination. Téeitsiry protection the CPA provides against
alleged unfair or deceptive act or practice agptegardless of whether an ERISA plan ex
and implicates an independent, legal duty thekisrnal to the rights assigned to Plaintiffs.

With respect to Plaintiff's first CPA &im, liability, if any, would stem from GHC
unfair and deceptive use of a non-independent etatityeate coverage determination guidel
that limit Plaintiffs’ right to provide mental dalth services. Complete preemption of
alleged, unfair and deceptive business practidbus not warranted. However, as explai
below, subject matter jurisdiction nonethelesstexi®cause Plaintiffs’ complaint identifies t
unfair and deceptive business practicesdioatot implicate an independent, legal duty.

2. GHC's Alleged Use of Unfairly and Deceptively Created Cove
Determination Guidelines.

GHC'’s duty to refrain from the alleged, unfamd deceptive act afsing its unfairly ant

deceptively created coverage determination daitéw limit or deny acess to mental health

services does not implicate an independegdllduty. Two reasons compel this result.
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First, whether GHC violatests alleged duty to refrain from using its cover

hge

determination guidelines requires emterpretation of an insured’s health plan. Plaintiffs claim

that GHC’s coverage determination guidelirtey patients access to “medically necessg
care required by Washington State’s Parity Adkt. #1, Ex. A at 8-11. However, to determ
if GHC’s guidelines deny access ‘tmedically necessary” car@, court must interpret GHC
health plan terms. Like iDavila, only by interpreting an insured’'s health plan can a ¢
determine whether coverage for the type of medeavice sought exists itme first place. |
coverage is not provided in andividual's healthcare plan, GH€annot be held liable for &

alleged violation of its duty to refrain from the unfair and deceptive use of cov

determination guidelines. Additionally, Plaintifisgue that GHC uses tlgalleged) flaws in it$

coverage determination guidelines to deny oitlancess to “medically necessary” mental he
services. Id. at 8. To determine if the service sought'medically necessary,” a court ml
necessarily determine how GHC's likglans define that term.

Like the statutory duty iDavila, GHC’s duty to refrain fronunfair and deceptive use
its coverage determination guidelines neeedy arises in conjunction with GHG
administration of plan benefitsWhen GHC is not engaged the administration of its plg
benefits, it does not use its coverage deteation guidelines and the corresponding dut
refrain from this alleged unfair and deceptive @ms not arise. The duties created by the (
as they relate to GHC's use of its coveradgtermination guidelines, thus do not a
independently of GHC’s health plans andmat implicate an indepelent legal duty.

3. GHC'’s Alleged Use of Employer-Employee Relationships to Limit
Deny Access to Mental Health Services.

Aside from GHC'’s development and use oYerage determination guidelines, Plaintif

allege that GHC also unfairly and deceptivelgsugs employer-employee relationships to lini
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or deny access to mental healtrvices. Dkt. #1, Ex. A at 11-12. Whether GHC uses its
employer-employee relationship in violationtbé CPA necessarily requires examining the

rights guaranteed by an individisgahealth plan. Only by examirg the rights guaranteed by t

plan, can it be determined whether a guarantighd was denied by a psychotherapist’'s use ¢f

the coverage determination guides in dispute. Like iDavila, if a patient imot entitled to
coverage for certain treatments, a claim aga@#4C for its alleged misuse of its employer-
employee relationships cannot stand. The dutessted by the CPA, as they relate to GHC'’s
hiring of psychotherapists and use of its emgpl-employee relationgbs, thus do not arise
independently of GHC's health plans atmnot implicate an ingeendent legal duty.

ii. Complete Preemption of Plaintiffs’ Ségataw Claims, As They Apply to GHC
Administration of Non-ERISA Plans, is Not Warranted

S

Because Plaintiffs could not have brouglditistate-law CPA claims, as they apply to

GHC'’s administration of non-ERISA plans, undection 502(a)(1)(B) oERISA, those claim

are not completely preempted. However, beedhe Court has subject matter jurisdiction gver

Plaintiffs’ state-law CPA claims as they appb GHC’s administratin of ERISA plans, th

Court can exercise supplemental jurisdiction oR&intiffs’ entire suit. 28 U.S.C. § 1367(

also Fossen660 F.3d at 1115 (subject matperisdiction over claimsot completely preempted

by ERISA proper where plaintiffgither claims were completely preempted). Plaintiffs’ Mo

to Remand is accordingly DENIED.

B. Waiver of Removal Rights

GHC did not waive its right to remove thisseao federal court by inadvertently filing

answer to Plaintiffs’ complaint in King Countyuferior Court. An inadvertent waiver of {

right to removal may occur if a defendant takesestourt actions “that adeemed to constitute

a submission to its jurisdiction.’Foley v. Allied Interstate, Inc312 F. Supp. 2d 1279, 12

ORDER DENYING PLAINTIFFS’ MOTION TO REMAND AND GRANTING IN PART AND DENYING IN
PART DEFENDANT’'S MOTION TO DISMISS - 15
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(C.D. Cal. 2004) (quotinghicago Title & Trust Cov. Whitney Stores, Inc583 F. Supp. 575

577 (N.D. Ill. 1984)) . However, tiis well settled that merel§ling a responsive pleading do

not invoke the state coustjurisdiction so as to constituteaaiver of the righto remove.” Id.

J

esS

(quotingAcosta v. Direct Merch. Ban207 F. Supp. 2d 1129, 1131 (S.D. Cal. 2002)). GHC's

filing of an answer in state ad thus did not invoke King CountSuperior Court’s jurisdictior]
and thus no waiver of GHC’sghit to removal occurred.

C. ERISA Preemption
GHC alleges that dismissal of Plaintiffsaghs is proper because Plaintiffs’ claims

preempted by ERISA. Dkt. #13 at 5-7. BecaBtantiffs’ state-law @ims do not distinguis
between GHC’s administration of ERISA ambn-ERISA plans, the Court addresses
propriety of ERISA preemption for each in turn.

i. ERISA Plan Claim’

Two of Plaintiff's state-law CPA claimsas they apply to GHC’s administration
ERISA plans, warrant dismissal because theycandlict preempted by ERISA. As explained
sectionlV.A.i., two of Plaintiffs’ statdaw CPA claims are completely preempted by ERI
Those state-law CPA claims seek damagesGbIC’'s alleged unfair and deceptive use
coverage determination criteria. As previgusxplained, those s&faw CPA claims coul
have been brought pursuant to ERISA’s comprehensive, civil enforcement scheme.
those two claims (as applied to ERISA plan® eompletely preempted, the Court agrees

they fail to state a claim favhich relief can be granted.

* In their reply, Plaintiffs argue that the Cosfiould not consider the language contained in
GHC'’s ERISA plans in deciding GHC’s Motion Bismiss. Dkt. #18 at 10-11. Because the
Court did not consider theriguage contained within GHCERISA plans when deciding
GHC'’s Motion to Dismiss, there is no needitxide whether to strike GHC'’s reference to
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definitions contained within GHC’s ERISA plans.
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While only two of Plaintiffs’ state-law CPA&ims are completely, and thus also conf
preempted, all three of the CPA violations alleged in Plaintiffs’ complaint are exp
preempted. GHC has demonstrated that Bfsinstate-law CPA claims “relate to” ERIS

plans because Plaintiffs’ state-law claims laased on GHC'’s alleged, improper denial of G

plan member requests for authoriaatof mental health servicesSeeDkt. #1, Ex. A. at 8-10.

This limitation on GHC plan members in turn, acaogdto Plaintiffs, limitsor denies Plaintiffs
of the ability to practice their trade as psychotherapiktisat 8-11. Because a patient’s acq
to mental health services is determined by themlth plan, it follows that the existence of
ERISA plan is essential for Plaintiffs’ stateMaCPA claims (as thoselaims apply to ERISA
plans). Plaintiffs’ state-law clais thus “reference” ERISA plans.

In addition to referencing ERISA plans, Pl#Hifs’ claims also have a “connection wit|
ERISA plans because those claims bear on BRé&gulated relationships. The relations
between GHC’s ERISA plans and the members al/éy those plans will be directly affect
by adjudication of Plaintiffs’ statlaw CPA claims. Because dliree of Plaintiffs’ state-lay
CPA claims (as applied to ERISA plans) are esgifepreempted, the Court Agrees that they
to state a claim for which relief can beagted. The Court thus GRANTS GHC’s motior]
dismiss Plaintiffs’ CPA claims as they appdyGHC’s administratiolf ERISA plans.

ii. Non-ERISA Plan Claims

Plaintiffs’ claims, as thewpply to GHC’s administrain of non-ERISA plans, are not

conflict or expressly preempted. To be preempie&RISA, Plaintiffs’ claims must relate to

ERISA plan, or conflict with ERSA’s civil enforcement schemeCleghorn 408 F.3d at 1225%

To the extent that Plaintiffcomplaint alleges that GHC’s administration of non-ERISA p

ict,
ressly
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violates the CPA, those stdtew claims are not preemptddThe Court thus DENIES GHC
motion to dismiss Plaintiffs’ CPA claims dsose claims apply to GHC’s administration of n
ERISA plans.

D. Supplemental Jurisdiction

S

Because the Court has dismissed all of the claims over which it had original jurisdliction,

the Court can decline to continegercising supplemental juristimn over Plaintiffs’ remaining

state-law CPA claims.28 U.S.C. § 1367(cklso Acri v. Varian Assocs., Incl14 F.3d 999,

1000 (9th Cir. 1997) (“[A] federal district caumwith power to hear state law claims has

discretion to keep, or decline to keep, [state law claims] under the conditions set qut in §

1367(c)[.]").

GHC should be given an opportunity to shoause why this Court should continug to

retain supplemental jurisdiction over Plaintiffemaining state-law eims. The Court thuys

orders GHC tashow cause in writing within seven (7) days of the date of this Order why t
Court should continue to exercise supplemejoiagdiction over Plaintiffs’ remaining state-Ig
CPA claims. GHC'’s brief shall not exceed five (5) pages. Plaintiffs may file a respg
GHC'’s brief within seven (7) days of that brietiate of filing. Plaintiffs’ response shall n

exceed five (5) pages.

® For the first time, in their replin support of their motion to dises, GHC argues that Plaintiffs

do not have Article Il standing raise CPA claims with respt to GHC’s administration of

non-ERISA plans.SeeDkt. #20 at 10. The Court will notldress this argument at this time
because it was not raised in GHC’s Motion to Dism&amani v. Carnes491 F.3d 990, 997
(9th Cir. 2007) (“The district court need natnsider arguments raised for the first time in a

ne

W

nse to

ot

reply brief.”).
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V. CONCLUSION

The Court, having reviewed Plaintiffs’ Motion to Remand, Defendant’s Motion to
Dismiss, the corresponding responses and repliesigbtlarations and exhibits attached to eg
motion, and the remainder of thecord, hereby finds and ORDERS:

(1) Plaintiffs’ Motion to Remand (Dkt. #11) is DENIED.

(2) Defendant’s Motion to Dismiss (Dkt. #18) GRANTED in part and DENIED in

part.

(3) GHC is ordered tshow cause in writing within seven (7) days of this Order why
the Court should continue to exercisgglemental jurisdiction over Plaintiffs’
remaining state-law CPA claims. GHC’sdirshall not exceed five (5) pages.
Plaintiffs may file a response to GHC’s inwthin seven (7) days of that brief's
filing. Plaintiffs’ response dil not exceed five (5) pages.

(4) The Clerk of the Court is directed to faaml a copy of this Ordeo all counsel of
record.

DATED this 19th day of May, 2016.

v
The Honorable Richard A. Jones
United States District Judge
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