Moussouris v. Microsoft Corporation Doc. 134

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 KATHERINE MOUSSOURIS, et al., CASE NO. C15-1483JLR

11 Plaintiffs, ORDER
12 V.

13 MICROSOFT CORPORATION,

14 Defendant.
15 .  INTRODUCTION
16 Before the court are three motions. Defendant Microsoft Corporation moves to

17| dismiss Plaintiffs Katherine Moussouris, Holly Muenchow, and Dana Piermarini’s
18 || (collectively, “Plaintiffs”) disparate impact claims (MTD (Dkt. # 62)) and moves to
19 || edablish that the potential liability period under Washington law begins on Septembper
20| 16, 2012 (MsftSOL Mot. (Dkt. # 121)). Plaintiffs oppose both motions. (MTD Resp.

21| (Dkt. # 71); PIfsSOL Resp. (Dkt. # 131).) In addition, Plaintiffs move to establish that

22 | the potential liability period under Washington law begins on May 14, 2011. $Flfs.
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Mot. (Dkt. # 122).) Microsoft opposes Plaintiffs’ motibn(Msft. SOL Resp. (Dkt.
# 132).) The court has considered the parties’ submissions, the appropriate portio
the record, and the relevant |&wConsidering itself fully advisedhe courtDENIES
Microsoft's motion to dismiss, GRANTS Microsoft’'s motion to establish that the
potential liability period under Washington law begins on September 16, 2012, and
DENIES Plaintiffs’ motion to establish that the potential liability period under
Washington law begins on May 14, 2011.
.  BACKGROUND

Plaintiffs are three current or former Microsoft employees who assert claims
gender-based employment discrimination against female technical emploSees. (
generallySAC (Dkt. # 55)see alscCompl. (Dkt. # 1); FAC (Dkt. # 8).) On May 13,
2014, Ms. Moussouris filed a charge of discrimination with the Washington State H
Rights Commission (“WSHRC”) and the Equal Employment Opportunity Commiss
(“EEOC”) on behalf of herself and “other similarly situated female employees in
engineering and technical roles . . . at Microsoft.” (SAC 1 20, Ex. A (“EEOC Charg

1-2,5.) The discrimination charge eventually led to this lawsuit.

! Pursuant to the parties’ stipulation, the court ordered the parties to brief tligy liabi
period issue by filing a joint statement of the issue followed by simultaneousgpeigfs and
simultaneous response briefs. (8/22/16 Min. Order (Dkt. # 10723t The court construes
both opening briefs as motionsSeeMsft. SOL Mot.; Plfs. SOL Mot.)

% Microsoft and Plaintiffs request oral argument on Microsoft's motion to dsnfiee
MTD; MTD Resp.) Microsoft also requests oral argument oridbdity period issue geeMstft.
SOL Mot.; Msft. SOL Resp.), whereas Plaintiffs do rsateflfs. SOL Mot; PIfs. SOL Resp.)
The court concludes that oral argument would not be helpful to its disposition of thesesmd

ns of

for

uman

on

e”) at

and denies the requests for oral argum&aelocal Rules W.D. Wash. LCR 7(b)(4).
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In their first amended complaint, Plaintiffs, on behalf of a putative class,edait
intentional discrimination and disparate impact discrimination in violation of Title V
the Civil Rights Act of 1964 (“Title VII"), 42 U.S.C. 8§ 200@¢ seq. and the Washingto
Law Against Discrimination (“WLAD”), RCW 49.60.01€ seq. (FAC 11 71-100.) Ms
Moussouris and Ms. Piermarini also alleged retaliation in violation of Title VII, and
Moussouris adeld a claim for retaliation in violation of the WLAD.Id 1101-10.) Ms.
Moussouris and Ms. Piermarini brought these retaliation claims on behalf of thems

not on behalf of the putative clasdd.)

On March 7, 2016, the court dismissed Plaintiffs’ disparate impact claims, a$

alleged in the first amended complaint, for failure to state a claim. (3/7/16 Order (L
# 52) at 20-23see alsd-AC.) The court concluded that Plaintiffs “merely assert[ed]
fact the causation element of Plaintiffs’ prima facie [disparate impact] claims,” and

therefore held that the court could not “plausibly infer that the allegedly offending

employment practices cause the alleged disparate impact.” (3/7/16 Order at 21, 23.

However, the court granted Plaintiffs leave to amend their compidirat(23), and on
April 6, 2016, Plaintiffs filed their second amended complaint (SAC). The second
amended complaint is now the operative complaiGeeDkt.)

Plaintiffs’ second amended complaint adds substantial detail to the allegatio
pertain to Plaintiffs’ disparate impact claifhgSee, e.g.SAC{124, 2632, 41, 43-51,

53.) Plaintiffs assert that the disparate impact stems from the confluence of Micro:

% Because the instant motions do not challenge the merits of Plaintiffs’ disparate

m
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elves,
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treatment and retaliation claims, the court omits those allegations from its factual summa
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stack ranking system of evaluating technealployeesthe gender makeup of
Microsoft's technical departments, and systemic biades{{26-41.) Because
Microsoft utilizes the performance evaluations to determine compensation and
promotions, Plaintiffs allege the impacts on themselves and the class they seek to
represent artar-reaching. Id. 1142-52.)

Plaintiffs describe in detail the stack ranking process andtralegedly
disparately impacts female technical employees. From 2011 to 2013, Microsoft us
“companywice ‘stack ranking’ system for evaluating employee performance, which
ranked employees from best to worst using a performance rating from 1 [best] to 5
[worst].” (Id. I 27.) Microsoft applied a curve so that only a certain percentage of
employees in each “defined peer group” could attain each ratithgy. Microsoft applied
this curve by holding biannual “calibration meetings” at which managers assessed

factors: the resultan employe@btained, how the employee obtained those results,

whether the employee had a history of continuing to develop his or her capabildies.

1129, 31.) Managers obtained this information by soliciting input from colleaglees.
1 30.) Although an employee could suggest colleagues to evaluate the employee’
the managers retained full discretion to determine how much weight to assign to e
evaluation (Id.)

At the calibration meetings, managers “presented the merits of their own
employees and attempted to discredit the merits of the other [managers’] employe

(Id. 1 31.) Following a “week of such meetings,” the “calibration owner,” who overs

ed a

force

thre

and

(
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5 Work,
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the managers, “resolve[d] the order of the stack for all employees discussed in a g

ORDER 4

iven



10

11

12

13

14

15

16

17

18

19

20

21

22

meeting.” (d.) A “higher-level manager” then performed a final review of the
calibration owner’'sankings before finalizing the stackdd.(f 32.)

In 2014, Microsoft transitioned its performance evaluation procedure to a sy
called Connect, which Plaintiffs characterize as similar to the prior stack ranking sy
(Id. 1137-38.) Managers rate their employees on a sliding scale based on their “in

which purports to measure “key individual accomplishments,” “contributions to the
success of others,” and “results that build on the work, ideas, or efforts of otHdrs.”
1 39.) Managers then convene at “people discussions,” which resemble calibratio
meetings. Id. 1 40.) The subsequent steps in the Connect process mirror those in
prior stack ranking processld()

Plaintiffs allege these performance evaluation methods are “invalid” becausg
“set arbitrary cutoffs among performers with similar performance” and are “not bas
valid and reliable performance measuredd. {{28-29;see also id{{38-39.)
Furthermore, Plaintiffs allege that the “vast majority (over 80%)” of the managers 3
calibration meetings and people discussions were men, and Plaintiffs posit that “fe
technical employees were systematically undervalued compared to their male pee
because as a group they received, on average, lower rankings despite equal or be
performance.” Il. 1 34; see also idf 24 (“In positions that Microsoft categorizes as
“Tech” in nature, only 16.9% of employees are female, while 83% are male.”).)

Plaintiffs then detail how this alleged dispaiatiyectedfemale technical employees’

compensation and promotiondd.(1142-52.)

stem
stem.
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Microsoft moves to dismiss Plaintiffs’ disparate impact claims. (MTD.) The

parties also dispute how far back the statute of limitations reaches, and the determination

of that issue will impact the putative class definition. (Plfs. SOL Mot.; Msft. SOL M
Those issues are now before the court.
.  ANALYSIS

A. Microsoft’s Motion to Dismiss

ot.)

Microsoft contends that the second amended complaint fails to adequately plead

disparate impact claims because (1) it insufficiently identifies the employment pradtice or

practices that allegedljisparately impactvomen(MTD at 3-6), and (2) like the first
amended complaint, Plaintiffs fail to plausibly allege causatthra( 612). The court
addresses each of these contentions in turn.

1. Legal Standard

When considering a motion to dismiss under Federal Rule of Civil Procedurg

A)”4

12(b)(6), the court construes the complaint in the light most favorable to the nonmoving

party. Livid Holdings Ltd. v. Salomon Smith Barney, J@d6 F.3d 940, 946 (9th Cir.

2005). The court must accept all well-pleaded facts as true and draw all reasonable

inferences in favor of the plaintif\Wyler Summit P’ship v. Turner Broad. Sys., JA85

F.3d 658, 661 (9th Cir. 1998). “To survive a motion to dismiss, a complaint must gontain

sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its

face.” Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly
550 U.S. 544, 570 (20079ee Telesaurus VPC, LLC v. Pon@&23 F.3d 998, 1003 (9th

Cir. 2010). “A claim has facial plausibility when the plaintiff pleads factual content

ORDER 6
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allows the court to draw the reasonable inference that the defendant is liable for th
misconduct alleged.’Igbal, 556 U.S. at 678. The court, however, need not accept 3
a legal conclusion presented as a factual allegatabnFinally, dismissal under Rule
12(b)(6) can be based on the lack of a cognizable legal theory or the absence of s
facts alleged under a cognizable legal thed@slistreri v. Pacifica Police Dept901
F.2d 696, 699 (9th Cir. 1990).

“To establish a prima facie case of disparate impact under Title VII, the plair
must: (1) show a significant disparate impact on a protected class or group; (2) idg
the specific employment practices or selection criteria at issue; and (3) show a cay
relationship between the challenged practices or criteria and the disparate impact.
Hemmings v. Tidyman’s In@285 F.3d 1174, 1190 (9th Cir. 2002). However, at the
pleading stage, “[tlhe burden of establishing a prima facie case is not onerous. . . .
plaintiff must only make allegations sufficient to raise an inference or presumption

discrimination.” Gilley v. JPMorgan Chase Bank, N,Alo. 12CV1774 AJB (JMA),

2012 WL 10424926, at *3 (S.D. Cal. Oct. 12, 2012) (ciliey. Dep’t of Cmty. Affairs \.

Burdine 450 U.S. 248, 254 (1981)).

2. Specific Employment Practice

“The plaintiff must begin by identifying the specific employment practice that

challenged.” Watson v. Fort Worth Bank and J487 U.S. 977, 994 (1988) (plurality

“ Because the WLAD is pattezd after Title VII, Washington courts have applied the
same framework to disparate impact claims under the WLAD as applies undetl feadeSee
Oliver v. Pac. Nw. Bell Tel. Cor24 P.2d 1003, 1005 (Wash. 1986). Accordingly, the court

e
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analysis in the section applies to Plaintiffs’ state and federal disparate impact claims.
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opinion),superseded by statute on other groyrt’sU.S.C. § 2000e-2(R).Plaintiffs

challenge Microsoft's “performance review practice.” (MTD Resp. at 3.) According to

Plaintiffs, this stack-ranking proceset only assesses performarg also affectpay
and promotion decisions and causes a far-reaching disparate imggc®Plintiffs cite
allegations in the amended complaint that detail Microsoft’s performance rpraetice
(id. at 4-5), and Plaintiffs therefore contend that they have stated a plausible and

sufficiently specific claim for disparate impaal.(at 5-10).

Microsoft’s argues that Plaintiffs fail to challenge a specific employment pragtice

causing a disparate impact and instead allege a “laundry list criticizing myriad aspects of”

Microsoft’s performance, compensation, and promotion evaluation practices. (MT

Reply (Dkt. # 74) at 4.) To the contrary, the allegations appear somewhat unspeci

D

fic only

becawse the second amended complaint explains not just how Microsoft's performance

evaluation system functionBAC §127-33, 37, 39-40), but also how that system
allegedly disparately impacts women’s performance evaluatid®f(34-36, 38, 41),
compensationid. 1943-47), and promotionid. 1148-52);see alsal2 U.S.C.

§ 2000e-2(k)(1)(B)(i) (“With respect to demonstrating that a particular employment

practice causes a disparate impact . . ., the complaining party shall demonstrate t

> See Wards Cove Packing Co. v. Atodi®0 U.S. 642, 656 (198%uperseded by staty
on other grounds42 U.S.C. 8§ 20008(k); see also Smith v. Jacks@#4 U.S. 228, 241 (205
(“[T]he employee is responsible for isolating and identifying the speaifiployment practices
that are allegedly responsible for any observed statistical disparitrgerhél quotes omitted))
Am. Fed'n of State, Cty., & Mun. Emps., AELO (AFSCME). Washington770 F.2d 1401,
1405 (9th Cir. 1985) Disparate impact analysis is confined to cases that challenge a sped
clearly delineated employment practice applied at a single poiri}.

ORDER 8
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particular challenged employment practice causes a disparate impact, except that
complaining party can demonstrate to the court that the elements of a respondent’
decisionmaking process are not capable of separation for analysis, the decisionma
process maydanalyzed as one employment practice.”). The detail that Plaintiffs h
added in the second amended complanttances-rather than detracts from—the
specificity with which Plaintiffs identify the challenged practfcén other words, the
details in Plaintiffs’ allegations make it less likely, not more likely, that Microsoft wi
held “liable for the myriad of innocent causes that may lead to statistical imbalance
the workforce.Smith 544 U.S. at 242 (internal quotations omitted).

Accordingly, thecourt concluds that Plaintiffs sufficiently identify a challenged
employment practice and declines to dismiss Plaintiffs’ disparate impact claims on
basis.

3. Causation

“A plaintiff who fails to allege facts at the pleading stage . . . demonstrating 4
causal connection cannot make out a prima facie case of disparate’imgaets Dep't

of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Ire.U.S. ---, 135 S. Ct. 2507,

® In its March 7, 2016, order, the court “focusefd]analysis of Plaintiffs’ disparate

impact claim on Microsoft's performance evaluation method” precisely becaise¢thod was

“the only ‘specific employment practice[]' about which Plaintiffs allegepdaningful factual
detail.” (3/7/16 Order at 21 n.8 (second alteration in original) (qubtergmings285 F.3d at
1190).) Plaintiffs have not omitted any of that “meaningful factual detaif fthe second
amended complaint.CompareFAC with SAC.) Rather, Plaintiffs added the allegations
regardingcausation in an effort to remedy the pleading deficiencies identified in thigscour
order. See3/7/16 Order at 22-23 (“Plaintiffs’ nonconclusory allegations do not give rise to
plausible inference that one or more of Microsoft’s policies caused a dispapats ipon

if the
5
\king

ave

| be

s”in
|

that

=

women.”);compareFAC 1126-29, 31, 34, 45-46yith SAC 1934-36, 38, 41, 43-52.)
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2523 (2015). At the pleading stage, a plaintiff mays$athis “robust causality
requirement id., by alleging nonconclusofactsthat, accepted as true, support a
reasonable inference that the challenged practice caused a disparatel ijhph&56
U.S. at 678.

Microsoft contends that Plaintiffs fail to satisfy this pleading requirement
regarding causation. (MTD at 6-12.) Plaintiffs most succinctly summarize their res
in the following sentence:

It is more than plausible that a performance review system which forces a

distribution on a curve regardless of performance, allows managers to

handpick those providing input to employee performance, includes

unreliable criteria to measure performance, does not instruct managers o

the weight to be afforded to particular performance criteria nor calibrates

[sic] all managers to a uniform application of said criteria, allows

performance scores to be altered by subsequent managers with no actud

knowledge of an employee’s performance but with only a mandate to meet

a particular forced distribution, operates in an environment overwhelmingly

dominated by men, and under which the Plaintiffs personally and women

they observed were harmed, would cause a disparate impact on women.”
(MTD Resp. at 14.) The court agrees that the characteristics of the performance r
system described in the second amended complaint “hirdlgmtiffs’ claims—

particularly the disputed element of causation—*“across the line from conceivable t

plausible.” Twombly 550 U.S. at 570.

" See als@l2 U.S.C. § 20008¢k)(1)(A)(i) (“An unlawful employment practice based g
disparate impact is establishedder this subchapter only if .acomplaining party
demonstrates that a respondent uses a particular employment practice tsbaisparate
impact on the basis of race, color, religion, sex, or national origin and the resporideat fai
demonstrate that the challenged practice iggtdted for the position in question and consist

sponse

Bview

n

with business necessity.
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Plaintiffs’ disparate impact claim relies on the theory that Microsoft's stack
ranking procesked to arbitrarydifferentiations between technical employees’ evaluat
and that “such inaccurate performance measurements systematically disadvantag
women, particularly where women work in male-dominated roles and where evalug
are men.? (SAC 1 353ee also idff 24, 34 (alleging that over 80 percent of the
managers in Microsoft’'s calibration meetings were meR)aintiffs allege that they hay
witnessed and experienced this impact firsthamdl. {67, 69, 7579-80, 85.) In
addition, Plaintiffs point to several statistics and studies that empirically support thé
theory of causatiofl. (SeeSAC 1 35 n.3.)

Microsoft argues that Plaintiffs’ allegations “must set forth sufficient facts to
‘tend[] to exclude the possibility that [ ] alternative explanation[s]’ for the alleged

percentages—for example, a difference in interest or qualifications among candid3g

8 plaintiffs allege that the stack ranking sysi@sp causes a disparate impact in
compensation and promotion because the flawed performance evaluations fornstbé bas
conmpensation and promotion decisions. (SAC 1 43, 48.) Microsoft does not challenge t
sufficiency of these allegationsSd€e generallMTD.) Instead, Microsoft challenges whether
the premise of these allegatierthat the stack ranking process causespaglate impact on
performance evaluationsis sufficiently pleaded. Id. at 612.) Accordingly, the court focuses
its analysis herein on whether Plaintiffs adequately allege that premise.

® For instance, researchers conducting a fagtaysis of research on evaluations of
female leaders concluded that women were disproportionately devalued utaier cer
circumstances, such as when women led or managed “in stereotypically neastués,”
women “occupied maldominated roles,” and “the evaluators were men.” Alice H. Eagly, 4
Gender and the Evaluation of Leaders: A Meta-Analysi§PsycHoL BuLL. 3, 18 (1992),
(available atDkt. # 633); see alsdaren S. Lyness & Madeline E. Heilmaihen Fit is
Fundamental: Performance Evaluations and Promotions of Uppeel Female and Male
Managers 91J.0F APPLIEDPSYCHOL. 777 (2006), dvailable atDkt. # 634). Microsoft
correctly argues that these studies imperfectly apply to Plaintiffs’aitets in this case (MTD
at 1012; MTD Reply at 10-11), but the studies nonetheless support the reasonableness @

ions

D

ators

e

D
=

Ites—

et al.,

f the

inference that Plaintiffs ask the court to draw regarding causation.
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‘[are] true in order to render [their] allegations plausibithin the meaning olgbal and
Twombly™ (MTD Reply at 9 (quotingn re Century Aluminum Cp729 F.3d 1104,
1108 (9th Cir. 2013)) (alterations in original).) Common sense tends to exclude th
possibility thatPlaintiffs lacked interest in being positively evaluafesid more, or
promoted. Seelgbal, 556 U.S. at 679. Furthermore, Plaintiffs allege that they and
similarly situated women performed as well as or better than their male peers but

received inferior performance evaluations. (FAC 1 62, 74¥8B]1.) Accordingly, the

D

court concludes that, at a minimum, the parties have set forth multiple plausible cguses of

the alleged disparate impact on female technical employees at Micr8sefiStarr v.
Bacg 652 F.3d 1202, 1216 (9th Cir. 2011) (“If there are two alternative explanation
advanced by defendant and the other advanced by plaintiff, both of which are plau
plaintiff's complaint survives a motion to dismiss under Rule 12(5)(&ee also In re

Century Aluminum Cp729 F.3d at 1108.

S, one

sible,

Based on the foregoing analysis, the court concludes that Plaintiffs have stated

plausible disparate impact claims and denies Microsoft's motion to dismiss those ¢

B. Liability Period under the WLAD

The parties agree that the WLAD imposes a three-year statute of limita@ens
Plfs. SOL Mot. at 1; Msft. SOL Mot. at 1), but they dispute how that statute of limita
applies. Plaintiffs argue that Ms. Moussouris tolled the statute of limitations when
filed her EEOC charge on May 14, 2014. (Plfs. SOL Mot. &AC 120; EEOC
Charge.) Plaintiffs therefore contend that their putative class can date back to May

2011, for claims under the WLAD(PIfs. SOL Mot. at 1SAC 153.) Microsoft argues

laims.

(

aitions

she
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that Ms. Moussouris tolled the statute of limitations for the putative class not upon
her EEOC charge, but when she filed the original complaint on September 16, 201
(Msft. SOL Mot. atl; Comp. at 1.) Pursuant to the court’s order (8/22/16 Min. Orde
Plaintiffs and Microsoft have submitted simultaneous motions and simultaneous
responses so the court can determine this issue.

The only argument that Plaintiffs advance in support of their position is that
court shouldequitably tollthe statute of limitations as of the date Ms. Moussouris file

her EEOC charg® (SeePlfs. SOL Mot. at 3-9see alsdPlfs. SOL Resp. at 1-8

“Equitable tolling is appropriate when consistent with both the purpose of the statute

providing the cause of action and the purpose of the statute of limitatighigay v.
Cam 955 P.2d 791, 797 (Wash. 1998). The Washington Supreme Court has held
“there may be cases in which the filing deadline fdrsgrimination action may be
equitably tolled.* Douchette v. Bethel School Dist. No. 4838 P.2d 1362, 1364
(Wash. 1991). However, “[c]ourts typically permit equitable tolling to occur only
sparingly! State v. Robinsgri7 P.3d 653, 659 (Wash. Ct. App. 2001) (internal
guotations omitted). The proponent of equitable tolling bears the burden of proof ¢

issue. See Benyaminov v. City of Belleyi83 P.3d 1127, 1133 (Wash. Ct. App. 2004

19 The court thus treats as unrebutted the principal argumentindéft's motior—that
absent equitable tolling, “Plaintiffs’ WLAD claims are timely only three gdxafore the date o
which their Complaint containing those claims was filed.” (Msft. SOL Mot. at 4.)

11 «“Federal cous. . .apply a forum state’law regrding tolling, including equitable
tolling when not inconsistent with federal l&wkink v. Shedlerl192 F.3d 911, 914 (9th Cir.

filing
5.

N,

he

d

that

n the

).

1999).
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Where, as here, none of the controlling facts are in dispute, a district court may de
guestion of equitable tolling as a matter of l&88ee Aronsen v. Crown Zellerba&@62
F.2d 584, 595 (9th Cir. 1981).

As a threshold matter, Plaintiffs frame the majority of their argument from M:

Moussouris’s perspective because she filed the EEOC claffjeat focus is misplaced.

Ms. Moussouris’s WLADxlaims aretimely irrespective of whether the court equitably
tolls the statute of limitations. Although Ms. Moussouris, as a putative class
representative, hascolateral interest in pursuing the claims of the putative ciag®e

individuals with a direct interest in equitable tolling are #tbsit would be in the class

cide the

\*2J

Plaintiffs propose (SAC { 53) but would not be in the class as Microsoft seeks to narrow

it (seeMsft. SOL Mot. at 1). In other words, the court analyzes equitable tolling fro
perspective ofemaletechnical employees who left Microsoft between May 14, 2011
and September 16, 2012, but otherwise meet Plaintiffs’ proposed class defingion (

“would-be class members”).S€eSAC | 53.)

12 (See, e.g.Plfs. SOL Mot. at 5dting Salgado v. Atl. Richfield G&23 F.2d 1322,
1326 (9th Cir. 1987)) (“Here, Plaintiff Moussouris not only had to await the EEOC’s
investigation of individual claims before filing her federal claims, but also had/adt
completion of both the agency’s and her own investigation of class claims, evadeviueh is
difficult to obtain at the outset of a discrimination case. Thus, the EEOC’s investigation w
even more important to Ms. Moussouris’s eventual civil Class Action Complaint tvas tb
the plaintiff bringing individual claims i®&algado”).)

13 SeeU.S. Parole Comm’n v. Geragh#45 U.S. 388, 404 (1980) (holding that a
putative class representative’s claim does not become moot “upoat@®n of the named
plaintiff's substantive clairhbecause “[the proposed represatiie retains a ‘personal stake’
obtaining cass certification sufficient to assure that.Alitvalues are not undermingg’Chen v.

m the

as

Allstate Ins. Cq.819 F.3d 1136, 1147 (9th Cir. 2016).
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Plaintiffs must provehat equitable tolling appliesSee Benyamingd83 P.3d at
1133. The record contains no evidence that any would-be class members relied o
Moussouris’'s EEOC charge. Indegd;en tat the would-be class members allegedly
experienced discrimination between May 2011 and September 2012 but took no a
assert claims before May 2014, it is unreasonable to infer that they would have pu
claims on their own behalf but for Ms. Moussouris’s EEOC charge. The record als
contains no evidence implying that the would-be class members faced any hindrar
separately filing their own claimsThe court therefore cannot conclude that the wée!
class membersxercised “reasonable diligence” in pursuing their claiBsnyaminov v.
City of Bellevug183 P.3d 1127, 1130 (Wash. Ct. App. 2088k also Douchett&18
P.2d at 1365. Furthermore, there is no evidence that Microsoft acted in bad faith
deceived, or falsely assured the would-be class memBers Doucheti&818 P.2d at
1365 (listing the “claimant’s reliance on deception or false assurances on the part
employer” as one factor in assessing equitable tolfihg).

On the other hand, Plaintiffs present evidence that they contend supports th

argument that the WSHRC misleads discrimination victims in a manner that warra

4 Bad faith is a relevant but nanecessary factor for purposes of demonstrating an

entitlement to equitable tollingCompareMillay, 955 P.2d at 797 The predicates for equitable

tolling are bad faith, deception, or false assurances by the defendant anertiseef diligence
by theplaintiff.”), with Putz v. Golden847 F. Supp. 2d 1273, 1284 (W.D. Wash. 2012) (quo
In re Carter, 263 P.3d 1241, 1247 (Wash. 2011)) (“[T]he Washington Supreme Court expt
recognized that the availability of equitable tolling of the statute of limitations is notditoite
circumstances ‘where one of the predicates of bad faith, deception, and fataacess(i]s

n Ms.

ction to
r'sued

(o]

Ice to

-

pward,

of the

nts

ting
essly

shown.” (second alteration in original)).
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equitable tolling. (Plfs. SOL Mot. at 6-7; Klein Decl. (Dkt. # 123) 8, Ex. C
(“WSHRC Homepage”))seeDouchette 818 P.2d at 1365 (adding that one factor to

consider when deciding whether to equitably toll the statute of limitations is the

“claimant’s reliance on authoritative statements made by the administrative agency that

misled [the] claimant about the nature of her rights”). Specifically, Plaintiffs argue

that

the WSHRC'’s website directs employment discrimination victims to file a charge “with

WSHRCwithin six months, from the date of the alleged violation, in order to proteci
[the victim’s] rights.” GeeWSHRC Homepage at 1 (emphasis in original).) This
language could mislead a reader to think that filing with WSHRC within six months
both necessary and sufficient to protect one’s rights. The more natural reading, hd
Is that filing with the WSHRC within six months of théegjed violations necessary—
but not necessarily sufficient—to protect one’s rights. Because of this interpretatig
the absence of evidence that any would-be class member actually detrimentally re
the WSHRC homepage, the court finds this argument unpersuasive.

Plaintiffs also argue that by indicating the classwide nature of her allegations

the EEOC chargeMs. Moussouris put Microsoft amotice of the allegations and

S

wever,

n and

lied on

5 N

therefore Microsoft “will not be prejudiced by” equitable tolling. (Plfs. SOL Resp. at 4;

see alsdPlfs. SOL Mot. at 3-4.) Microsoft does not dispute whether it had notice of

claims during the EEOC proceedings, but that notice does not fully eliminate preju

15 Microsoft moves to strike the Klein Declaration. (Msft. SRésp. at %.) Because
the Klein Declaration does not alter the court’s conclusion herein, the court denresditis

the

dice

motion to strike as moot.
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becausé[w]itnesses may no longer be available, memories have faded, and relevant

evidence may no longer be obtainabl®duchette 818 P.3d at 1366. The EEOC cha
may have mitigated the prejudice to Microsoft, but it did so in a minimal way that d
not justify equitable tolling—especially given Plaintiffs’ dearth of other persuasive

reasons.

In sum, the undisputed facts demonstrate this case does not warrant equitalp

tolling.*® Moreover, even if one or more would-be class members can make an

individualized showing that justifies equitable tolling of her claims, the requisite

rge

oes

e

individualized inquiry runs counter to Federal Rule of Civil Procedure 23 and renders the

claimsunsuited to adjudication in a class proceedigeFed. R. Civ. P. 23(a)(2);

WakMart Stores v. Duke$64 U.S. 338, 349-50 (2011). Therefore, the court conclydes

this is not one of the rare cases in which equitable tolling is appropriate and that
Plaintiffs’ proposed class definition is overbroad. The court accordingly grants
Microsoft's motionregarding the potential liability period, denies Plaintiffs’ motion o

that subject, and orders that in subsequent proceedings, the parties treat Septemb

18 plaintiffs also make a more abstracgument that tolling the statute of limitations fa
thewould-be class members upon the filing of an EEOC charge would effectuate the poifg
the WLAD. (PIfs. SOL Mot. at 8.) Plaintiffs correctly identify the liberal construction that
Washington courts apply to the WLAD in order to further its “policy of the highest’order
“deter[ring] and eadicat[ing] discrimination in WashingtonFraternal Order of Eagles, Tenir
Aerie No. 564 v. Grand Aerie of Fraternal Order of Eagk3 P.3d 655, 667 (Wash. 2002¢e
alsoRCW 49.60.020. However, the WLAD'’s liberally construed substantive protecj@nate
in conjunction with its statute of limitations. Statutes of limitations serve the “valuable
purpose[s]” of “promoting certainty and finality” and “protecting againgestiaims.” Rental
Hous. Ass’n of Puget Sound v. City of Des Mqih898 P.3d 393, 400 (Wash. 2009). The col
is not persuaded that this case warrants subjugating the text of and “valuable&pdingied
in the WLAD'’s statute of limitations deferenceo the policy embodied in its substantive

er 16,
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protections.ld.
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2012, as the operative date to define the putative class under the WEAESAC
153)
V. CONCLUSION

Based on the foregoing analysis, the court DENIES Microsoft’s motion to dis
(Dkt. # 62, GRANTS Microsoft's motioro establish that the potential liability period
under Washington law begins on September 16, 2Dk # 121), DENIES Plaintiffs’
motion to establish that the potential liability period under Washington law begins ¢
May 14, 2011 (Dkt. # 122), and ORDERS that in subsequent proceedings, the par
treat September 16, 2012, as the operative date to define the putativendisthe
WLAD.

Dated this 14tllay of October, 2016.

W\ 2,905

JAMES L. ROBART
United States District Judge

miss

[ies
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