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Boeing Company

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

CORNELIUS CARTER,
CASE NO. C15-1486 RSM
Plaintiff,

ORDER GRANTING MOTION FOR
SUMMARY JUDGMENT

V.
THE BOEING COMPANY,

Defendant.

N N N N N N N N N N

l. INTRODUCTION

This matter comes before the Court on Defendant’'s Motion for Summary Judd
Dkt. #14. Defendant asks this @oto dismiss all of Plaintiff's claims on the basis that
reasonable juror could conclutieat Defendant treated Plaiifitiess favorably because of h
race, or that purported “stray remarks” were sidfitly severe and pervasive to create a ho
work environment.Id. at 2. Plaintiff opposes the moticaguing that questions of materi
fact preclude judgment in favaf Defendant. Dkt. #25. For the reasons set forth below

Court disagrees with Plaifftand GRANTS Defendant’s motion.
. EVIDENCE CONSIDERED ON THISMOTION

As an initial matter, the Court addressesdhilence it considered in setting forth t

background below, and in deciding this motioBoth parties have moved to strike certai
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evidence, and the Court has reviewed alltlod Declarations and Exhibits thereto for
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admissibility as well. With respect to theidence presented on this tiom, the Court finds a
follows:

1. Declaration of Cornelius Carter

Plaintiff, Cornelius Carter, has submittedaclaration with Exhibits in opposition |
Defendant’'s motion. Dkt. #27. That Declaratis not made under the penalty of perjuBee
Dkt. #27 at 1 and 14. Moreover, Mr. Carter fadsstate anywhere in $iDeclaration that hig
statements are based on personal kedge, or that they are trudd.® Declarations must b
signed and certified as truender penalty of perjury.See28 U.S.C. § 1746. Unswor,
declarations must at least steérgtially comply with the requirements of 28 U.S.C. § 1786e
Commodity Futures Trading Comm’n v. Topworth Int'l,.L205 F.3d 1107, 1112 (9th Ci
1999). Mr. Carter's does not substantially compith 28 U.S.C. § 1746 because it fails
contain and certification under thenadty of perjury, or that it ieven true or based on persof
knowledge. It also fails to comply with Feede Rule of Civil Procedure 56(c)(4). (“A
affidavit or declaration used to support oppose a motion must be made on persq
knowledge . . . ."”). Accordingly, the Coureédines to consider it on summary judgmegte,
e.g, Curtis v. llluminationArts, 2013 U.S. Dist. LEXIS.67456, *30, 2013 WL 6173799 (W.L
Wash. Nov. 21, 2013%atterwhite v. Dy2012 U.S. Dist. LEXIS 29818, 2012 WL 74827,
(W.D. Wash. Mar. 5, 2012) (stitkg Declarations because tha&o not attest that the
statements are true and corrastrequired by 28 U.S.C. § 1746ge also Davenport v. Bd.
Trustees of State Ctr. Cmty. Coll. Djgi54 F. Supp. 2d 1073, 1083 (E.D. Cal. 2009) strik

(declarations stating only that declardrad “personal knowledge of the factsQpbell v.

! Further, a portion of Mr. Caat's Declaration appears to peesented by someone other th
Plaintiff. In paragraph 17, the document refer®laintiff in the third person and is drafted
if asserted by counsel ratheathby Plaintiff. Dkt. #27 at § 17.
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Norton 310 F. Supp. 2d 77, 84-85 (D.D.C. 2004inding that a statement based
“knowledge, information and belief” was insufficient).

Likewise, the Court declineso consider the Exhibits attached to Mr. Cartg
inadmissible Declaration. When ruling on atioo for summary judgmenta trial court can
only consider admissible evidenceOrr v. Bank of America, NT & SR85 F.3d 764, 773 (9t
Cir. 2002). “Authentication isa condition precedent to adssibility and this condition ig
satisfied by evidence sufficient to support adfng that the matter is what its propong
claims.” Id. The Ninth Circuit has “repeatedly hdliat unauthenticated documents cannof
considered in a motion fosummary judgment.” Id. In a summary judgment motio
documents authenticated through personal knowledgst be attached to an affidavit th
meets the requirements of Fed. R. Civ. P. 5@, the affiant must be a person through wh

the exhibits could be admitted into evidendég. at 773-4. Mr. Carter fails to provide adequ

authentication of his proposedltbits through hisDeclaration. The Bclaration itself does

not indicate that it is based on personal kieolge, and is not made under the penalty
perjury. While the Exhibits attached are desthto be “true and correct copies,” many of

Exhibits are business documents which could b®tadmitted through Plaintiff and fail {

contain any records custodiatiestations. With respect time group of documents, Plaintiff

fails to even state thegre true and correctSeeDkt. #27 at 14, § 29. &ordingly, the Court
declines to consider any tife Exhibits attached to Mr. Carter’s Declaration.

2. Declaration of Sib Sopheak

Defendant has moved to strike the Declarabf Sib Sopheak submitted by Plaintiff

opposition to the instant motion. Dkt. #31 Hit-12. Like, Mr. Carter's Declaration, M
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Sopheak’s Declaration is not d@under the penalty of perjufy SeeDkt. #30 at 1 and 6|

While he does state the facts are made on pdrknoaledge, he does notrtiéy they are true.

Id. Moreover, Plaintiff fails to cite to MiSopheak’s Declaration anywhere in his opposition

brief. For the same reasons noted above wtipect to Mr. Carter'®eclaration, the Cour
declines to consider Mr. Sophémkieclaration on this motion.

3. Declaration of Kyle Fleury

Defendant has also moved to strike portion&ygke Fleury’s Declaration as irrelevari
Dkt. #31 at 12. The Court denies this motionrast, as the Court is able to determine
relevancy of statements made in Declarationthe context of the guments presented by th
parties.

4. Mr. Mellor's Notes

In support of its Reply, Defendant submit®aclaration of counsekhich contains arj
exhibit that had been “inadvertinwithheld during discovery.”Dkt. #32 at § 7. The exhib
consists of two pages of handwritten notes fidinMellor’s investigation of Plaintiff's EEOQ
complaint. Id. Plaintiff moves to strike the exhtbfrom the record, declaring that the

documents were “intentionally withheld” andemonstrate that Defendant “has not bg

playing clean in discovery’” Dkt. #39. The Court deniesishmotion as moot because it does

not rely on the exhibit in reaching its conclusions below.
I

7

2 This is in contrast to other Declarations submitted by Mr. Carter in support of his oppd
which clearly state they are true and ectrand made under the penalty of perjuBeeDkts.
#26 and #29.

® The Court considered this motion despite fact that it failed to comply with th
requirements of Local Civil Rule 7(Q).
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5. Declarations of Eric Bolts, Mike Charass, Jeremy Angelshaug, Gunnar Lofstedt,

Heather Bartek and Adam Fox
Plaintiff has also moved tstrike the Declarations dEric Bolts, Mike Chamnessg,

Jeremy Angelshaug, Gunnar Lofstedt, Heatherteddaand Adam Fox, which were filed In

support of Defendant’s Reply, on the basis thay ttonstitute new evidence to which Plaintiff

cannot reply. Dkt. #39. Plaifftialso argues that this “effecely ambushes Plaintiff's effort

Uy

to prepare for trial,” an issue not before tGourt on summary judgment or any other motio

and which is not explained in any manner.

As a general rule, a “movant may not raisevriacts or arguments in his reply brief.”

Karpenski v. American General Life Companies, LI9G9 F. Supp. 2d 1218, 1226 (W.D.

Wash. 2014) (citingJnited States v. Puert&82 F.2d 1297, 1300 n.1 (9th Cir. 1992)). Plaini

ff

argues that these Declarations “present pgwlence and do nothing more than demonstrate

that there are issues of faelated to Plaintiff's evidence'” Dkt. #39 at 2. Plaintiff does not

explain what evidence is “new.” A review tiiese Declarations, which are from variqus

former supervisors of Plaintiff and discuss higkvattendance, reveals that they generally state

what is already in the recordSeeDkts. #33-#38. Plaintiff has had a full opportunity [to

4]

respond to the attendance-relatesies raised in this matte6Gee Dkt. #25. Accordingly, th
Court denies Plaintiff's motion to strike these Declarations.

1. BACKGROUND

Plaintiff, Cornelius Carter, was emplayby Boeing from July 2011 through June 2014,

as a mechanic in Boeing’s 787 manufacturapgrations. Dkt. #15, Ex. A at 78:24-79:1 an

79:19-21.

* It is not clear to the Coumwhy Plaintiff would want to sike evidence from the Court’s

consideration that allegedly demonstrates astjon of fact, when #t is the very thing
Plaintiff is attempting to demonsteain opposition to Defendant’s motion.
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In January of 2012, Plaintiff applied for a Team Lead position on the 787

Assembly. Dkt. #15, Ex. A at 144:14-145:11. aiRtiff interviewed with three members

Defendant’s management teahd. at 146:4-17. After the panelterviewed four applicants, it

recommended both Plaintiff and ahet applicant for the positionld. at 147:1-5. Boeing
policy requires that seniority is the decidingtta in selecting a lead when more than ¢
employee is recommended for the position, aviddth Plaintiff concedes. Dkt. #15, Ex. A
148:5-9. The other applicant had four years ofiaéy to Plaintiff and was selected for th
position.

In 2012 and the beginning of 2018 aintiff received a signifant amount of protecte
leave. Dkt. #17 at § 5. Between July aret@mber of 2013, Defendant&ave records refleg
that Plaintiff had 8 full day unexcused absencessidatof his protectecthve. Dkt. #17 at 5
Ex. B. Between January and June of 2014, Defetrglieave records reaftt that Plaintiff had

30 full day unexcused absences, algf his protected leaved.

In March of 2013, the Human Resourcesn@alist supporting the crew on whi¢

Plaintiff worked, informed Plaiiff's supervisor, Michael Chamss, that Plaintiff had had tw
unexcused absences. Dkt. #21 at | 3. Jamtsto Defendant’s Puget Sound Attenda

Guideline, Mr. Chamness was directed to ésauCorrective Action Memo (“CAM”). Whe

Mr. Chamness received the CAlM issue, Plaintiff was ndonger on his crew, so Mi.

Chamness forwarded the CAM to Plaintiff’'s neupervisor, Aaron Shoemaker, to issick.
In February of 2014, Defendant issuedsecond CAM to Plaintiff for excessiy
unexcused absences. Dkt. #17 at 1 5.
Plaintiff continued to use ptected leave during the montbgMarch and April 2014

Dkt. #17 at § 6. He also hagveral unexcused absenced. By the second week of May
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Plaintiff had exhausted his FMLA leaveld. According to Defendant, by June 1, 20]

14,

Plaintiff was no longer reporting his absence®tdendant; rather, he simply stopped coming

to work. Id. Plaintiff reported to work on one day in June 2014 — Jtinddt at § 7. He neve
returned. After several unsuccessful attemipteeach Plaintiff diectly and through his unio
representative, and after 12 consecutive days of unexcused absences, Plaintiff ter
Plaintiff's employment on June 20, 2014.

In addition to full day unexcused absenceajrRiff's supervisors often complained th
during his shifts, Plaintiff would dappear and could not be locate&tkeeDkts. #19 at | 2, #2
atf 2, #21 at 1 2, #33 at 1 4, #34 at { 2 and #B2atSupervisor Jeremy Angelshaug repof
to Defendant’'s Human Resources Departmanfugust 2013 that Plaintiff was frequent
leaving his work area withoutlocking out. Dkt. #20 at  2In February 2014, Supervisg
Adam Fox complained to Human Resources tRkintiff had been out of his work aré
without authorization on several days ierd@mber 2013 and January 2014. Dkt. #18 at
After a Human Resources investigation in to. Fox’s complaint, the investigator conclud
that Plaintiff had failed to perform work fer total of 14 hours and 30 minutes during a thi
day period in which Plaintiff had reported to lkaach day. Dkt. #18, Exs. B and C. Ag
result, Plaintiff received a CANMINd a three-day unpaid suspensioMarch of 2014. Dkt. #1§
at 5.

In April 2013, Plaintiff filed a complat with Defendant's Human Resourc
department. Dkt. #18 at | 2. Plaintiff's comptaocused on his supervisor at the time, N
Chamness, stating that Mr. Chamness halted and embarrassed him and had
negative race-related comments. Dkt. #18 at X2 AE Plaintiff also sited that he believe

that Mr. Chamness was retaliating against foama previous interaction between them g
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involving Human Resourcesld. He stated that he had maaerevious report to HR abo

Mr. Chamness, although Defendant dereger having receiveduch a report.ld. Human

Resources Generalist Heather Bartek emailed tiffefior further information. Dkt. #18 at § 3.

Plaintiff had been on leave #te time, but responded when teturned, and offered to me

with Ms. Bartek to discuss his complaintil. When Ms. Bartek sgponded and attempted

schedule such a meeting, Plaintiff never respondfendant ultimately oked the complaint,

Id.

After receiving his CAM in June 2013, Plaiiffiled an EEOC complaint alleging rag
discrimination and retaliation. Dkt. #16 at § 2, Bx. Plaintiff complained that Mr. Chamne;j
had treated him negatively, including harassmesétan his race, and alleged that he had
received a promotion to a Lead positiorcédnese of retaliation by Mr. Chamnestd. He
alleged that he had complained to HR altbetsituation, but that nothing had been dolk.
He also alleged that he had received a CiAM\pril 2013 in retaliation by Mr. Chamnestd.
After an investigation by Defendant’'s EEO investigator, Defendant concluded that Plaint
not suffered discrimination or retaliation by MEhamness, that even if Mr. Chamness
made negative comments to Plaintiff they wam motivated by Plaintiff's race, Plaintiff’
seniority was the reason thatlned not been promoted to thedd position, Plaintiff received
CAM for having two unexcused absencesair60-day period per Defendant’'s Puget So
Attendance Guidelines, and Defendant had no regbeshy complaints from Plaintiff prior t
April of 2013. Dkt. #16 at T 3.

In April of 2014, Plaintiff met with HR tanake a statement about his whereabd
during his shift. Dkt. #17 atlfl. A few days later, he submitted another complaint to

Id., Ex. D. He alleged that a co-worker ha@mespreading rumors about him being gone fi
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work in “rehab for heroin” and that he was about to be firltl. He also alleged that Mr.

Chamness had been sharing confidential inftionaabout Plaintiff withMr. Prettyman. Heg

said that had been occurring since Christmas break of 2@l3.He also alleged that Mr.

Chamness had been subjecting him to a hostile eaviconment, and, @& example, assertg
that Mr. Chamness and Mr. Prettyman “were notig@thg [him] dirty looks and saying thing
that were not professimal or ethical.” Id. He alleged that outside of work his doctor

received insulting phone calls and that his fanfipd been told rumors. He stated thg

manager named Gunnar stated, “man, | thought yae Wued,” every time he saw Plaintiff.

Id. He stated that he wanted to be transfetoedet away from the torment, that he was

d

n

ad

in

therapy and that his health svauffering because of the treatment by Mr. Chamness and athers.

Id.

Human Resources Generalist Kym Van Dufeliowed up on Plaintiff's complaint
Dkt. #17 at 1 § 11-12. They finally met ion&, at which time, Plaintiff supplemented
complaint, alleging that upon his return to work in April, his car was scratched and
found a sticky note on his car telling him to “packp and head Souttoantry boy.” Dkt. #17
at § 12, Ex. E. He also allaybe had found a similar note on b in March that said, “yol
should go back to Africa you nigger.1d. Plaintiff did not produce the notes to Ms. V
Duren, and they have apparently since been destrdgiednd Dkt. #15, Ex. A at 287:1-14.

Plaintiff also complained that he was aa& of comments being made by a co-wor
named Nick Storle that he ($k®) was going to come to worknd shoot black people. DK
#17, Ex. E. He said that Mr. @te did not make these commend him, but they had bee

posted on face book; however, he had not actusdbn the messages. Dkt. #15, Ex. A
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230:11-15. Plaintiff has since stated that he tialy met Mr. Storle on one occasion, and
Mr. Storle had treated him respectfulli. at 225:24-226:8.

On August 13, 2015, Plaintiff filed a Compiafor Damages in Snohomish Coun
Superior Court, alleging stataw claims against Defendamhder Washington’s Law Againg
Discrimination (“WLAD”). Dkt. #1, Ex. A. Specifically, Plaintiff claims hostile worl
environment, disparate treatment, unlawfidtaliation, and actualand/or constructivg
discharge.ld. Defendant removed the action to tQisurt on September 16, 2015. DKkt. 4
Trial is currently scheduled f@ctober 17, 2016. Dkt. #10.

V. DISCUSSION
A. Standard of Review

Summary judgment is appropigawhere “the movant sh@athat there is no genuin
dispute as to any material fatd the movant is entitled to judgment as a matter of law.”
R. Civ. P. 56(a)Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986).In ruling on
summary judgment, a court does not weigh ewideio determine the truth of the matter, |
“only determine[s] whether theiie a genuine issue for trial.Crane v. Conoco, Inc41 F.3d

547, 549 (9th Cir. 1994iting Federal Deposit Ins. Corp. v. O'Melveny & Meyed69 F.2d

744, 747 (9th Cir. 1992)). Materitdcts are those which mighifect the outcome of the sujt

under governing lawAnderson477 U.S. at 248.

The Court must draw all reasonable inferes in favor of the non-moving partysee
O’Melveny & Meyers969 F.2d at 74#ev'd on other grounds512 U.S. 79 (1994). Howeve
the nonmoving party must make a “sufficient simaywon an essential elemt of her case witl
respect to which she has the burdepmfof” to survive summary judgmentCelotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986). Furthgtlhe mere existence d scintilla of evidence ir
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support of the plaintiff's position will be insuffient; there must be evidence on which the j
could reasonably find for the plaintiff Anderson477 U.S. at 251.
B. Negligent Infliction of Emotional Distress
The Court first notes that Plaintiff has caded “dismissal of his claim for Neglige
Infliction of Emotional Distress.”Dkt. #25 at 2 fn. 1. It is natlear why Plaintiff made this
concession, as no claim for neglig infliction of emotional distress was ever raised in
Complaint. SeeDkt. #1, Ex. A. In any event, to the extent Plaintiff attempted to raise s
claim, it is now dismissed.
C. Hostile Work Environment
Plaintiff next alleges that he sufferedhastile work environment, arguing that t
“hostile work environment in this case consista plethora of acts of the most extreme ra

conduct.” Dkts. #1, Ex. A and #25 at 1RCW 49.60.180(3) provides that an employer n

not discriminate against any pensdue to the person’s race anlor. To establish a hostile

work environment claima plaintiff must show that “(1) the harassment was unwelcome
the harassment was because [plaintiff was a reemba protected class], (3) the harassm
affected the terms and conditions of employmantd (4) the harassment is imputable to
employer.” Loeffelholz v. Univ. of Washl175 Wn.2d 264, 275, 285 P.3d 854 (20
(alteration in original) (quoting\ntonius v. King Counfyl53 Wn.2d 256, 261, 103 P.3d 7
(2004)). Washington courts permit hostile wagkvironment claims “based on acts tl
individually may not be actionable but togetlienstitute part of a unified whole comprising

hostile work environment.”Antonius 153 Wn.2d at 268. This is because these claims |

different in kind from discretacts’ and ‘[t]heir vey nature involves repeated conductld. at
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264 (alteration in original) (quotingat'l R.R. Passenger Corp. v. Morgas86 U.S. 101, 115
122 S. Ct. 2061, 153 L. Ed. 2d 106 (2002)).
The claim of hostile work environment is aimed at redressing the wrongs that

“[w]lhen the workplace is permeat&dth discriminatory intimidation, ridicule, and insult, th

is sufficiently severe or pervasive to alter tomditions of the victim’&mployment and create

an abusive working environmentHarris v. Forklift Systems, Inc510 U.S. 17, 21, 114 S. Q
367, 126 L. Ed. 2d 295 (1993) (internal citations omitteld)this case, Mr. Carter alleges th
he endured unwelcome harassment that was becdusee. Mr. Cartetestified that hig
supervisor, Mr. Chamness, regularly refertedhim as “boy,” and made a comment ab
“cracking the whip” to get him to work. Dk#15, Ex. A at 162:1-21. He testified that anot
supervisor, Gunnar Lofstedt, would “defame” hay asking whether he still worked there
front of the other crew memlzer Dkt. #15, Ex. A at 173:6-23He further testified that co
worker Thomas Prettyman would refer to ham “boy.” Dkt. #15, EXA. at 201:20-202:13
For these reasons, Plaintiff can establish that he meets the first two criteria for establi
prima faciecase as to hostile work environment.
Defendant contends, however, that Pl#firtannot establish that the harassment

widespread enough to alter iesms and conditions of employment and that the harass

DCCuUr,

at

t.

at

but

her

n

shing a

vas

ment

cannot be imputed to Defendant. Dkt. #14 at 20-24. Defendant also reminds the Cqurt that

merely offensive behavior will not sufficed.
1. Harassment that Can be Imputed to Boeing

a. Manager Harassment

Defendant first argues that it is not liable &my alleged manager harassment. DKkt.

at 21-22. When evaluating whet or not an employer is liablfor the harassment of if
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employees by supervisors, the U.S. Supreme tGws adopted a vicarious liability standa]
Burlington Indus. Inc. v. Ellerttb24 U.S. 742, 765, 118 S. Ct. 2257, 141 L. Ed. 2d 633 (14
Washington v. Boeing Gol05 Wn. App. 1, 12, 19 P.3d 1042000). The justification fol
heightened liability when supervisors are resilole for the creation of a hostile work place
that supervisors are able to use their positionimviéim organization to bring the weight of t
organization to bear on an employddolly D. v. California Institute of Technolog839 F. 3d
1158, 1173 (2003).

In Glasgow v. Georgia-Pacific CorpWashington’s Supreme Court held that wherg
owner, manager, partner, or corporate offipersonally participates in the harassment,
harassment is imputed to the employ®vn.2d at 401, 407, 693 P.2d 708 (1985). Howe
where the person harassing the worker is not in management, the employer is n
responsible for the discriminatory work enviroemh created by a plaintiff's supervisor or g
worker unless the employer (Authorized, knew, or shouldVveknown of the harassment a
(2) failed to take reasonably prpmand adequate corrective actio@lasgow 103 Wn.2d atf
407.

Plaintiff alleges that the supervisors whwade racially motivated comments towg
him were Mr. Chamness and Mr. LofstediAssuming for purposes of this motion th
Plaintiff's allegations are true, liability cannbe imputed to Boeing because the numer
managers who supervised Plaintiff do naicupy sufficiently high level positions withi
Boeing to be consided its alter ego.Washington 105 Wn. App. at 12.Second, the recor
demonstrates that when Boeing received comigdrom Plaintiff rgarding Mr. Chamness
Boeing took prompt action to investigate t@Somplaints as further discussed below.

I
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b. Co-Worker Harassment

Under the WLAD, non-alter ego supervisore dreated like co-workers in that th
employer’s liability cannot be vicarious, but can obé/direct (due to itewn negligence) if it
(1) authorized, knew, or should have known of the harassmerf pfadled to take reasonab
prompt and adequate corrective actiddlasgow 103 Wn.2d at 407%ee also EEOC v. Evar
Fruit Co., 2012 U.S. Dist. LEXIS 169008, *5 (E.®dVash. Nov. 27, 2012). Thus the Col
examines the alleged statements and canaddcMr. Chamness, Mr. Lofstedt and M
Prettyman in this context.

The evidence in the record demonstrateat Defendant maintains, utilizes a
disseminates a comprehensive anti-harassment policy. Dkt. # 17 at  § 4 and 10 ar
thereto. Moreover, to the extent that Plaint#ported the alleged harassment to Defendar
took prompt action to investigate the complainikts. #15 at § 5 and Ex. D thereto, #17 at
11-12, #18 at § 1 2-5 and Ex. C thereto, and #3% 2. When Plaintiff complained abo
alleged Facebook posts by Mr. $¢oand the alleged sticky notéft on his car, Defendar
attempted to investigate, but Plaintiff failed to assist in those investigatidns.Likewise,
when Plaintiff complained about Mr. Prettyman’s alleged comments, Plaintiff did not re
to Defendant’s attempts to investigatiel. Plaintiff has failed to present any evidence rais
an issue of material fact with respect to Def@nt's attempts to investigate and correct
alleged actions. Further, Plaintiff's complaints Defendant do not include any referencs
him being called “boy” or “nigger.”SeeDkt. #15, Ex. A at 204:7-22.

I

I

> Although the Court has struck Plaintiff's exitshas inadmissible, evehit had considered
them, they fail to report any usé the alleged racial slursSeeDkts. #27-12, #27-13, #27-11
#27-17, #27-18 and #27-19.
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2. Conduct Altering Terms of Employment
Plaintiff has also failed to present suffidievidence raising any genuine issue of f

as to whether the conduct of iwwh he complains was severe gmetvasive. In fact, much g

his own deposition testimony cordiats his allegations. For ample, with respect to Mr.

Storle’s alleged Facebook posts, Plaintiff tedtiftbat he never saw the posts and that on
one occasion he interacted with Mr. Storle,. torle was respectful Dkt. #15, Ex. A at
225:24-226:8 and 230:11-15. Similarly, Plaintiff testified that he told Mr. Chamness he d
appreciate certain commentshed made, and Mr. Chamness never said them again. Dkt
Ex. A at 290:1-291:18. For all of thesesasons, Plaintiff fails to makepaima facieclaim of
hostile work environment, and summary judginarfavor of Defendant is appropriate.

3. Statute of Limitations

Finally, the Court notes th&tlaintiff, for reasons knowonly to him and his counse
has submitted lengthy briefing regarding the statute of limitations of hostile work enviro
claims, and arguing that such statute of limitations should not apply to his claims. Dkt.
15-17. Defendant has not raised a statute of liioita defense; thus, Plaintiffs arguments
moot. Further, it is not even clear to the Cdhat this portion of Plaitiff's response actually

pertains to Plaintiff. Inport of his arguments he refdos conduct occurring in 2002 ar

2007. Id. Yet, Plaintiff was not employed @oeing until 2011. Accordingly, Plaintiff's

statute of limitations arguments have no bearing on his instant claim, and summary ju
remains appropriate iimvor of Defendant.

D. Disparate Treatment

Under WLAD, disparate treatmeaccurs when employersetit certain employees “les

favorably” than others because of racejor, or other protected statusAlonso v. Qwes
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Commc’ns Co., LLC178 Wn. App. 734, 743, 318.3d 610 (2013). In order to make ou

prima facie case for racial discrimination based disparate treatment a plaintiff mu

demonstrate that he: 1) belonggptotected class; 2) was tredtess favorably in terms of the

conditions of his employment; 3) than amsarly situated, nonprotected employee. Tl

Plaintiff must also showhat he and the comparator were doing substantially the same

[ a

st

he

work.

Washington v. Boeindl05 Wn. App. 1, 13, 19 P.3d 1041 (2001). Washington has, for the

most part, adopted the burdenfhg approach articulated ivicDonnell Douglas Corp. v
Green 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 2d @B373), making the test for disparg
treatment under the WLAD similar to the federattior disparate treatment under Title V|
Hill v. BCTI Income Fund;I144 Wn. 2d 172, 180, 23 P.3d 440 (2001). Once the plaintif
demonstrated that he can make optima faciecase for disparate treatment, the burden s
to the employer to adulate a legitimate, nondiscriminatorgason for the way the employs
was treated.Johnson v. Dep't of Soc. & Health Sen&) Wn. App. 212, 227, 907 P.2d 12
(1996). At this point, the burddalls to the plaintiff to show that the employer’s rationale
its actions is pretextualld. An employee can demonstrate pretext by submitting evidencg

a non-minority comparator committed infractiotieat were similarly serious, but was n

disciplined to the same degras the minority employeeld. To survive summary judgment,

the employee must show that a reasonableganyd find that the employee’s “protected tr
was a substantial factor motivating the employer's adverse acti@usivener v. Clark Coll.
181 Wn.2d 439, 445, 334 P.3d 541 (2014). The pfaioéiars this burden of production af
may use either direct or circumstantial evidenice.

Plaintiff is an African American man whoewats the definition of “protected class” f

purposes of th@rima facietest. He alleges that he fdl to receive a promotion, receivg
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several CAMS, and was ultimately terminatextduse of his race. Plaintiff has not, howe
shown that similarly situated employees whe aot members of the protected groups W
treated more favorably. With respect to thempotion to Lead, plaintiff acknowledged that t
person who received the position had more seniority that he had, and that the unig
seniority to award such promotions. DHf5, Ex. A at 144:14-148:16. With respect to

CAMs and the termination, Plaintiff does noeidify any comparators or explain how th
were treated more favorably in similar circumstances. Further, the evidence demonstra

Plaintiff had numerous unexcused absences, atcetlentually he stopped coming to work

all. Therefore, Plaintiff's allgations are insufficient to raise arference that he was adverse

disciplined because of his race, or that hiedato receive a promotion based on his rg
McDonnell Douglas411 U.S. at 802. As a result, ligsparate treatment claims must
dismissed.

E. Retaliation

To establish @rima faciecase of retaliation, plaintiff mushow that (1) he engaged

er,

ere

he

n used

the

Y

ites that

at

h

y

ce.

be

protected activity, (2) he suffered an advers@legment action, and (3) there is a causal ljnk

between the two.Wallis v. J. R. Simplot C026 F.3d 885, 891 (9th Cir. 1994). “Thereatft
the burden of production shifts to the employeptesent legitimate reasons for the adve
employment action. Once the employer carti@s burden, plaintiff must demonstrate
genuine issue of material fact as to whetherrtason advanced by the employer was a pre

Only then does the case proceed beyond the summary judgment fageks v. City of Sai

Mateqg 229 F.3d 917, 928 (9th Cir. 2000) (citatiomsitted). “Because Washington couf

look to interpretations of federal law when arahg retaliation claims,” the Court examin

Plaintiff's current clan under federal law.Little v. Windermere Relocation, In8801 F.3d
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958, 969 (9th Cir. 2002) (citin@raves v. Dept. of Gam&6 Wn. App. 705, 887 P.2d 43
(1994)).

In his Complaint, Plaintiff alleges thdte suffered retaliation after he lodged
complaint with Boeing about his supervisor. Dkt. #1, Ex. A at § ®tLl$eq. However, in
response to Defendant’s Motion for Summalydgment, Plaintiff did not provide 4§

admissible, supporting affidavit, and has failed to cite to any record evidSeeRkt. #25 at

17-18. Plaintiff cannot, at this stage of the litiga, rely on the allegains of his Complaint of

the unsupported argument of counsel. Morecagdiscussed abovegtle are legitimate non
discriminatory reasons for denying a Lead positio Plaintiff, issuing CAMs for unexcuss
absences, and for ultimately terminating Rti#i's employment when he stopped coming
work. Accordingly, Defendant is entitled sammary judgment ohnis retaliation claim.

F. Dischargein Violation of Public Policy

Finally, Plaintiff alleges that he was wrongfuthischarged in violation of public policy.

Dkt. #25 at 2 fn. 1. To maintaism common law clainfior wrongful discharge, a plaintiff mug
prove four elements: (1) theistence of a clear plib policy, (2) that discouraging the condu
in which the plaintiff engagedould jeopardize the public policy (the “jeopardy” element),
that the conduct caused the dismissal, and @t)ttle defendant has not offered an overrid
justification for the dismissallLee v. Rite Aid Corp917 F.Supp.2d 1168, 1175 (E.D. Wa
2013) (quotingCudney v. ALSCO, Incl72 Wash.2d 524, 529, 259 P.3d 244 (2011)). Plai
appears to argue that he was unlawfully terneidatfter he reported alleged discrimination
the EEOC. Dkt. #25 at 19-21. This claim mbst dismissed as is duplicative of his
discrimination claim. Such duplicativeadins are improper under Washington lavee

Gamble v. Pac. Nw. Reg’l Council of Carpent&@15 WL 402782, at *6 (W.D. Wash. Jan 2
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2015) (holding that a common law tort claim that predicated on the same facts a
discrimination claim is duplidve and must be dismissed)ochberg v. Lincare, Inc2008
U.S. Dist. LEXIS 34638, at20-*21 (E.D. Wash. Apr. 282008) (dismissing a wrongfy
discharge claim as duplicativé WLAD claim). Accordingly, summary judgment in favor
Defendant is appropriate.
V. CONCLUSION

Having reviewed Defendant’s motion, Plaiifs Response theret Defendants’ Reply
in support thereof, and the remaindeths record, the Court hereby ORDERS:

1) Defendant’s Motion for Summary dgment (Dkt. #14) is GRANTED.

2) Plaintiff's claims are dismissed in their entirety.

3) This matter is now CLOSED.
DATED this 2nd day of September 2016.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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