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THE HONORABLE JOHN C. COUGHENOUR

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

© 00 N o o b~ w N Pk

RONALD H. CATS and SHANNON N. CASE NO.C15-15853CC
CATS,
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o

ORDER
Plaintiffs,

e
N

V.

=
w

MONACO RV, LLC, a Delaware
Corporation; NAVISTAR, INC., a
Delaware Corporation; DOES 1-10,

e
62 IR N

Defendans.

=
(o]

This matter comes before the Courtl@@fendant Navistar’s otion for simmary

[ —
\]

judgment (Dkt. No. 22)Plaintiffs Ronald and Shannddats’ motion to amend complaifikt.

=
oo

No. 25) Plaintiffs motion to compel Navistar to comply with discovery (Dkt. No.;27)

=
(o]

Plaintiffs motion to compel Fed. R. Civ. P. 30(b)(6) depositions (Dkt. Na. [28Yyistar’s

N
o

motion for aprotective orde(Dkt. No. 32) andPlaintiffs’ motion to strikeDocket Number 61

N
=

(Declaration of Patrick Nolan) and Docket Number(B2claration of Andrew Gaueipkt. No.

N
N

66). Having thoroughly considered the parties’ briefing and the relevant record, thdittsur

N
w

oral argument unnecessary afaf the reasons explained herein, GRANTS in part and DENIES

N
N

in part Navistas motion for summary judgment (Dkt. No. 22); GRANTS in part and DENIES in

N
a1

part Plaintiffs’ motion to amend complaint (Dkt. No. 25); GRANTS Plaintiffs’ moteoodmpel

N
o))
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discovery (Dkt. No. 27); GRANTS in part and DENIES in part Plaintiffs’ motion to cbmpe
30(b)(6) depositions (Dkt. No. 29); GRANTS in part and DENIES in part Navistar’®miuoti
protective order (Dkt. No. 32); and DENIES Plaintiffs’ motion to strike (Dkt. No. 66).

l. BACKGROUND

This case arises out of the purchase of a Monaco Diplomat Recreational Vehicle
(“Diplomat”) by Plaintiffs Ronald and Shannon Cats from McMahon’s RV in Califavnia
October 26, 2013. (Dkt. No. 42 at Plpintiffs are residas of Texas and Washingtoihd.(at 6
15.) McMahon’s RV delivereche Diplomat to Plaintiff$n Arizona, andPlaintiffs drove it to
their Texashome. [d. at 6.)Defendant Monaco manufactured the Diplomat, using a MaxxF
engine manufactured by Defendant Navistar. (Dkt. No. 16 at 1.)

Less than a week after purchase, on October 31, 2013, the “Stop Engine” light
illuminated and Plaintifffiad to admit the Diplontdor repairs caused by overheatinigl. @t 3.)
The Diplomat was out of service until November 26, 20iUB.at 4.) Not long after, the
Diplomat began leaking fluid from the engine compartmédf) The Diplomat was in the shoy
for repairs from February8, 2014 to March 7, 2014d() Again, overheating was the cause.
(Id.) The Diplomat broke down once more on July 8, 2014 and was seNaMisarrepair
shop. (d.; Dkt. No. 47-2 at 12.) It remained in the shop until August 15, 2qDkt. No. 16 at
4))

In July 2015, the engine once again failed Btaintiffs admitted the Diplomat for repai
at aNavistarMaxxForce engine repair shop in Everett, Washington on July 15, @Ok5No.
42 at 7; Dkt. No. 47-1 at 93-95.) This repair replaced the addasmhaust gas recirculation
valve (“‘EGR”) that was stuck opemd causing the overheating issues)(and was completed

under Navistar’s limited warranty. (Dkt. No. 22 at 3.) Following this repaaintiffs stopped

! Plaintiffs provided different dates regarding the time the Diplomat spent in theaslddipis possible the
Diplomat remained in the shop as late as November 13, 2014. (Dkt. Rcat4d1.)Absent clarification from
Plaintiffs, the Court will assume the Diplomatw/out of service until August 15, 2014.
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using the Diplomat and sought compation from [@fendants. (Dkt. No. 42 at &)aintiffs filed

suit in King County Superior Court in August 2015. (Dkt. No. 1 at 1.) Defendants removed i

October 2015.1¢l.)

Navistar now moves for summary judgment on all claims asserted agaiD&t.itNo.
22.)Plaintiffs filed motions to amend themomplaint (Dkt. No. 25), compel discovery (Dkt. N
27), compel a Fed. R. Civ. P. 30(b)(6) deposition(s) (Dkt. No. 29), and strike two declarat
support of Navistar’'s summary judgment motion (Dkt. No. 66). Navistar also filediamnfiot a
protective order in responseRtaintiffs motion to compel a 30(b)(6) deposition. (Dkt. No. 32
Because the motions are interrelating Court will consider them together.

. DISCUSSION

A. Plaintiffs’ Motion to A mend the Complaint

Plaintiffs seekeave to amend their complaint to clarify prior facts and allegations at
add causes of action against both defendants. (Dkt. Nos. 25 and 26.) Both Monaco and N
oppose the amendments. (Dkt. Nos. 39 andPlaintiffs filed the motion to amend on August
2016, more than one month before the close of discovery (Dkt. No. 14), and before exper
discovery and the depositions of Monaco and Navistar’'s corporate witnesses. (Dkt. Nb.)5
However, the motion also comes nearly one year after the filiRtpoftiffs’ initial complaint.
(Dkt. No. 1 at 1.)

The district court is afforded discretion to grant leave to amend and “[t|hestmutd

freely give leave when justice so requires.” Fed. R. Civ. P. 15(a)(2). The ggnergsanting

leave to amend is “to be applied with extreme liberality” as there is a strawgnpton in favor

of granting leave to amend a complakminence Capital, LLC v. Aspeon, Inc., 316 F.3d 1048,
1051-52 (9th Cir. 2003). Courts are to consider five factors in granting leave to amend a
complaint: (1) bad faith, (2) undue delay, (3) prejudice to the opposing party, (4y fftilit
amendment, and (5) whether the complaint has previously been amiénied Sates v.

Corinthian Colleges, 655 F.3d 984, 995 (9th Cir. 2011).
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As will be discussed, Navistar has been less than forthcoming with its discovery
responses, and therefore the Court finds no such factoudaggong amendment of Plaintiff’s
complaint to clarify factual allegations contained in Plaistiffroposed amended complaint
(Dkt. No. 26 at 6-12). HowevedprJaintiffs’ basis for adding seven causes of action, including
state law claims from California, Texas, afgzona (d. at 15-23) stems from their own
deposition testimony. (Dkt. No. 25 at 3—4.) While this may not rise to the lelsaddhith the
fact that thePlaintiffs hadthe factual bass for additional causes of action in their possessiot]
certainlyconstitutesundue delay.

Additionally, many of the new causes of action are futildased on speculatiofWhere
the legal basis for a cause of action is tenuous, futility supports the refusahtdegre to
amend.”Lockheed Martin Corp. v. Network Sols,, Inc., 194 F.3d 980, 986 (9th Cir. 1999).
Plaintiffs first allege two California lemon lagéaims basé on the SonddeverlyConsumer
Warranty Act, Cal. Civ. Code § 1790 et seq. (Dkt. No. 26 at85-These claimsannot be
sustained because the Act is limited expressly to goods sold in Califdussa.v. Damon
Corp., 470 F. Supp. 2d 1110, 1112 (C.D. Cal. 2007) (citing Cal. Civ. Code 88 1792, 1792
1792.6). AlthougtPlaintiffs purchasethe Diplomat from an RV dealer in California, the salg
and delivery were completed in Arizona. (Dkt. No. 26 at 9, 1 4.2.) Under a virtually ideetic
of facts, tle California Court of Appeals held that the Song-Beverly Act did not apply beca
the RV was delivered, and the sale consummatedevadaDavisv. Newmar Corp., 38 Cal.
Rptr. 3d 690, 691 (Cal. Ct. App. 2006).

Plaintiffs also claim violatiogof Texasand Arizona lemon laws. (Dkt. No. 26 at 20-2
The lemon law claims under Tex. Occ. Cod2z381 fail becausBlaintiffs have not presented
any evidence of written notice by mail to either defendant of the allegedsjefecequired by
Tex. Occ. Code 8301.606(c)(1). The Arizona lemon laws do not apply to vehicles with a ¢
weight over 10,000 pounds. Ariz. Rev. Stat. § 44-1261(C). The Diplomat weighs nearly 3
pounds. (Dkt. No. 39 at 10.)
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Finally, Plaintiffs’ proposed new claims for misrepreséotaand vicarious liability of
McMahon's RV are based on speculation and devoid of specific factual allegationN¢DRE
at 22-23.) The only remaining claim by Plaintiffs is for violation of California’s linfa
Competition Law. Id. at 18.) It is possible this claim is not futile, however, as previously st
this claim is the result of undue delay.

Accordingly, the CourGRANTS in part and DENIES in part Plaintifisiotion for leave
to amend the complaint. The Court ORDERS Blatntiffs are granted leave to amend the
complaint only insofar as it pertains to clarifying factual allegations. Plaimiéy not add
additional causes of action.

B. Navistar’'s Motion for Summary Judgment

Navistar asks th€ourt to dismiss all claims againstuthich include: (1) breach of

warranty claims under the Uniform Commercial Code (“‘UCC"), (2) Magmhdoss Warranty

Act (“MMWA”) claims, (3) Washington state lemon law claims, (4) Waslongitate Consume

Protection Act (“CPA”) claims, and (5) negligencaiois.(Dkt. No. 22 at 7-20.)

The Court shall grant summary judgment if the moving party shows that there is ng
genuine dispute as to any material fact and that the moving party is entitled tontudgrae
matter of law. Fed. R. Civ. P. 56(a). In making such a determination, the Court vidastshe
and justifiable inferences to be drawn therefrom in the light most favorable to thevingm
party.Anderson v. Liberty Lobby, 477 U.S. 242, 255 (1986). Material facts are those that ma
affect the outcome of the case, and a dispute about a material fact is genuireisf shéficient
evidence for a reasonable jury to return a verdict for the non-moving |zhray.248-49.

Navistar’s overarching argument is that non®laintiffs’ claims against it may be
sustained because it provided only one warranty repair to the MaxxForce eriglia@tiffs
Diplomat and privity is lacking between Plaintiffs and Navidiavistar argues thatll of
Plaintiffs’ claimsfail as a matter of law.

As a preliminary mattePlaintiffs move to strike docket numbers sixty-one and sixty
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two, which are declarations in support of Navistar’'s motion for summary judgmenrde€isson

to strike material from the pleadings is within the discretion of the trial déurse v. United

Sates, 226 F.3d 996, 1000 (9th Cir. 2000). Plaintiffs maintain that because the declarations

contained information previously sought by them, it may not be used to supply evidence i
motion. (Dkt. No. 66 at 1); Fed. R. Civ. P. 37(c)(1). Plaintiffsuangnt has some merit.
However, because the declarations were not relevant to this Court’s decisiahngghe
motion for summary judgment, and because the Court orders Navistar to complyamittif&|
discovery requests, the failure is harmlédsThe Court DENIESPlaintiffs’ motion to strike
declarations sixgpne and sixty-two. (Dkt. No. 66.)
a. Plaintiffs’ Breach of Warranty C laims under the UCC

Navistar first argues that in order to state a claim for breach of arsexq@ranplied
warranty undeWashington'’s adoption of the Uniform Commercial Code (“UCC”) the good
must have either been purchased in Washington or bear an “appropriate relationship” to
Washington. (Dkt. No. 22 at 15, citing Wash. Rev. Code § 62A.1-BRivistartreats as
determinatve that the Diplomat was not purchased in Washington. However § 62A.1-301
with the parties’ ability to choose applicable law, not a prerequisite to bringlsthe
transaction bears an appropriate relationship to Washingtashington’s adoptioofthe UCC
may apply. Although the Diplomat was not purchased in Washintjteriact that Plaintiffs
drove the Diplomat to Washington and that Navistar’'s engine was repairedawssaiN
mechanic in Washington constitutes an appropriate relationship to WashingtoiN&vatar's
first argument fails.

Navistar next argues thBtaintiffs were requird to file pre-suit notice.l(.) Navistar
cites toWash. Rev. Code 8 62A.2-607(3)(a), which states that “[t]he buyer must within a
reasonable amount of time after he or she discovers or should have discovered any bfga
the seller or be barred from any remedyd)(However, this section pertains to a buyer’s (hg

Monacds) knowledge of a defect prior to acceptance, and does not apply to downstream
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purchasersuch adlaintiffs. See Rev. Code. Wash. § 62A.2-607, Washington Comments (2);

UCC Commets 5(stating that Plaintiffseed only “notify the seller than an injury has
occurred”);see also La Hue v. Coca Cola Bottling Co., 314 P.2d 421, 422 (1957) (“The ultima
consumer may, because of the breach of warranty, recover against the manufactiesgite .
the lack of privity, without complying with the provisions of the uniform sales &afiivelto
notice.”). Regardless, viewed in the light most favorabRl&mntiffs, a jury could find thaa
Navistar mechanic twice perfomg work ontheir Diplomat satisfies the notice requirement.

Navistar next argues thBtaintiffs' breach of implied warranty claims under Wash. R
Code § 62A.2-314 fail due to a lack of privity between NavistarRdaimtiffs.” According to
Navistar,Plaintiffs must have purchased the engine directly from Navistar in order for privi
lie. Navistar conflates horizontal privity, which is privity between the sale immediate
purchaser (applicable only to Wash. Rev. Code 62A.2-318), and vertical prouthet Valley
Grain Growers, Inc. v. Opp & Seibold Gen. Const., Inc., 831 P.2d 724, 729 (Wash. 1992).
Vertical privity is “privity between a manufacturer and end users down thiédigin chain,”
id., and “controls warranty issu@sbetween a remote manufacturer and ultimate purchdser
at 730;see also Kadiak Fisheries Co. v. Murphy Diesel Co., 422 P.2d 496 (Wash. 1967).
Because Plaintiffs athe ultimate purchaseo$ Navistar's engine, there is vertical privity
between the two.

Finally, Navistarargues thaPlaintiffs did not meet their burden in presenting evideng
demonstrating an express warranty made by Navis®latotiffs either in writing, orally, or
through advertising. (Dkt. No. 22 at 17.) This Court agre&sntiffs contention thathe
declaration of one of Navistar’'s engineers in support of its motion for summarygat@bkt.

No. 24 at | 3), stating “Navistar designed, built and manufactured a MaxxForce 10 DT-57

% Navistar appears to argue in its subheading that privity is requiad also lacking-between Navistar
and McMahon’s RV. (Dkt. No. 22 at 16.) However, no argument is set forth telyerheading and the Court Wil
not consider it.
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horsepower engine for specific use in Monaco RY¥syistitutel an express warranty made to
Plaintiffs prior to their purchasis absurd (Dkt. No. 42 at 19.) The Court hereby DENIES
Navistar’'s motion as to the implied warranty claims under the UCC, and GRAIdViStar’'s
motion as to the express warranty claims unidetdCC.
b. Plaintiff s’ Claims under the MMWA

Navistarnext asks this Court to dismiss Plaintif&aims under thdvlagnussorMoss
Warranty Act (MMWA") because (1) no implied warranties flow from NavistdPlaintiffs
due to a lack of privity; (2) there i®revidence of a breach of a warranty; (3) there are no
current defects with thBiplomat and (4)Plaintiffs did not give Navistar enough opportunitie
to repair any alleged defect. (Dkt. No. 22 at 8.) First, as to priigyMMWA defines a supplig

as ‘any person engaged in the business of making a consumer product directly or indirec

A

r

ly

available to consumers.” 15 U.S.C. § 2301(4). And as previously discussed, under Washington

law,? there is privity between Navistar aRthintiffs.

Second, &istar maintains there is no evidence of a breach of warranty. At the ver
least, the MaxxForce engine manufactured by Navistar comes with an implied ywafrant
fitness for use in a vehiclgVash. Rev. Code § 62A.2-314. Undleis implied warranty, the
Diplomat must be “fit for the ordinary purposes for which such goods are used.” Wash. R
Code 8§ 62A.2-314(2)(c). For a recreational vehicle, this would include driving it on the kyig
Plaintiffs submitted evidence that the Diplomat was admitted to a repair shop atueaishés
and was out of service for a minimum of three months within the first 10,000 miles of
ownership. There is sufficient evidence that Navistaabhed its implied warranty Gfness.

Third, Navistar argues tHRifintiffs may not maintain their claim because it repaired
engine and the Diplomat is currently in working oragerd that this satisfies Navistar’s duty tg

cure the failure under 15 U.S.C. § 2310(&)nsidering the mechanical troubles repeatedly

%15 U.S.C. £301(7) defines an “implied warranty” as one “arising under State law.”
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en®untered byPlaintiffs with their Diplomat—including troubles that did not necessarily res
in shoptime—it is understandable thBiaintiffs would be reticent to continue driving the

Diplomat, lest it break down a fifth time. Based on the facts alrabelyed, a jury could

LIt

conclude that the MaxxForce engine is defectind that Navistar has sufficient opportunitieq to

cure the defectand this Court will not forcPlaintiffs to drive their motor home until it breaks

down again in order to survive summary judgment.

Finally, as to Navistar’'s argument that Plaintifg not give Navistar enough attempts
repair the defect, Navistsanctioned mechanics twice worked on the Diplomat. Although a
single attempt does not meet the statutory threshg@ldy @ould conclude thatvo attempts was

sufficient.See 15 U.S.C. § 2304(a)(4using plural “attempts”)Temple v. Fleetwood

Enterprises, Inc., 133 Fed. Appx. 254, 368 (6th Cir. 2005) (“In determining whether or not &

seller is given a reasonable amount of time or a reasonabiber of attempts to cure deis,
the MagnusorMoss Act contemplates that a seller will be given at least two chances to re
an alleged defect.”).

The Court hereby DENIES Navistar's motion as to the MMWA claims.

c. Plaintiff s’ Claims under Washington’s LemonL aws

Navistar argues th&tlaintiffs’ claims under Washington’s lemon laws, Wash. Rev. G
ch. 19.118, should be dismissed becd&lamtiffs did not purchase the Diplomat in Washingt
state. (Dkt. No. 22 at 9.) The Court agrees. Under Wash. Rev. Code 8§ 19.118.005, .010
.021(12), the vehicle in question must have been purchased in this state. Biaautits
purchased their Diplomat in California addliveredin Arizona, they have no basis for a clain
under Washington’s lemon laws.

The Court hereby GRANTS Navistar's motion to disni&sntiffs’ claim under

Washington’s lemon laws.
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d. Violations of Washington’s GonsumerProtection Act

Next, Navistar argues th&tlaintiffs failed to state a prima facie claim under

Washington’s CPA. (Dkt. No. 22 at 12.) Under the CPA, a plaimiifét establish five elementg:

“(1) unfair or deceptive act or practice; (2) occurring in trade or comm@&xcpublic interest
impact; (4)injury to plaintiff in his or her business or property; (5) causatidiarigman Ridge
Training Sables, Inc. v. Safeco Title Ins. Co., 719 P.2d 531, 533 (Wash. 1986). Navistar
contend that Plaintiffs failed to meet the first, thi@hd fourth elements. (Dkt. No. 22 at 12.)

Starting with an unfair act or deceptive practice, Plaintiffs allege that the MeoexF
engine was defective and if Navistar knew about it, that would constitute a deqepttiee.
(Dkt. No. 26 at 8-9.Navistar maintains that Plaintiffeave not come forward with any evider
to show that Navistar engaged in any sort of unfair or deceptive condicHdwever, this is
more a result of Navistar’s failure to comply with discovery requests thashantfall of
Plaintiffs. Navistar is correct that “an isolated breach of contract, warranty, drreetlmence
does not ordinarily create a right of action under the CPA without ni@ekt. No. 22 at 13.)
However, a defendant cannot refuse to provide discovery which may reveal an unfair or
deceptive practice and then point to the plaintiff's lack of evidence on a motismnfonary
judgment. Here, if Navistar knowingly installed defective engines in Mona®) &3pecially
when Navistar was the parent company of Monaco at the time it maumef#elaintiffs
Diplomat, a jury could find that constitutes a deceptive practice.

As to the third element, the public has a strong interest in preventing manutatture
knowingly installing defective products. TherefoNavistar's argument thatithdoes not affect

the public interest also fails.

* Navistar cites td4enery v. Robinson, 834 P.2d 1091 (Wash. Ct. App. 1992) for the proposition that a|
single misrepresentation by a mobile homessatn did not constitute a deceptive act. (Dkt. No. 22 at 14.) Th3
case is inapplicable here. Had Navistar complied with discovery requestdinggdefects in it engine, the Court
would be better suited to determine whether a jury could find Navistar addyor deceptively.
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Finally, Navistar claims thalaintiffs have not demonstrated any injury. Spending
roughly $250,000 on a vehicle that immediately and repeatedly broke desymnetimes on the
freeway—and spent at least tl@enonths in the repair shop during the first 10,000 miles of
constitutes a real and articulated injury. This is especially true if it is thie oédlavistar
knowingly installing a defective engine. Navistar’'s objections to Plaintiff®A Claim fail

The Court DENIES Navistar's motion to dismBlintiffs’ CPA claims.

e. Plaintiff s’ NegligenceClaims

Finally, Navistar maintains that Plaintifisegligence claims cannot proceed because
they have not identified a duty owed or a breach. (Dkt. No. 22 ginl8rder to prevail on a
negligence claim, a plaintiff must demonstrate (1) that a duty was owedglathtT; (2) there
was a breach of that duty; (@)at plaintiff was harmed by the breach; andti§4} the breach wa
the proximate cause of the hardackson v. City of Seattle, 244 P.3d 425, 428 (Wash. Ct. App
2010).

Navistar frame®laintiffs formulation of the duty as providing a product that would
never need adjustment or repald. Navistar is correct that it would not have such a duty,
however it does have a duty not to knowingly install defective engines in velitlesistar
knowingly installed defective engines in Monaco RVs, then duty, breach, causation,rand |
would all be mef. Had Navistar fully complied with discovery obligations, the Court would
a better idea as to whether, viewed in the light most favorable to the plaintiffg,cyld
conclude that Navistar knowingly manufactured and sold defective engines. Bi¢chdismt,
the Court finds Navistar's argument ttiaintiffs failed to produce any evidence on this

unavailing.

® Navistar argues in its reply supporting summary judgmen®taétiffs expert and his declaration
should be excluded because it is based on assumptions and without fgapioal. §Dkt. No. 60 at-47.) Although
the Courtbelieves Mr. Merrion should be more specific as to what, exactly, he reviewething to his
conclusions, it also notes that various requests for production pegtéanihe design and manufacture of Navista
MaxxForce engine were not providedRtaintiffs. Navistar cannot refuse to provide discovery on whRikdintiffs
expert may need to rely and then claim he has insufficient facts @h whbase his opinion.
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The Court hereby DENIES Navistar's motion to disnf&antiffs negligence claim.

C. Discovery Motions

“Parties may obtain discovery regarg any nonprivileged matter that is relevant to a
party’s claim or defense and proportional to the needs of the case.” Fed. R. Civ. P. 26(b)
“Information within this scope of discovery need not be admissible in evidence to be
discoverable.’ld. The Court “may order discovery of any matter relevant to the subject ma
involved.” Id.

Discovery has been highly contested between the pdrteastiffs filed a motion to
compel Navistar to comply with its discovery obligations (Dkt. No. 27) and a motion foetor
Navistar to provide 30(b)(6) witnesses for deposition (Dkt. No. 29). In respoRsantffs
motion to compel 30(b)(6) witnesses, Navistar filed a motion for a protective a@deesting
that (1) the Court stay corporate depositions ufterats summary judgment motion is decidg
(2) any depositions that are ordered take place hed@dquartersn Chicago, lllinois; and (3) th

Court limit the scope of the twentwo topics included ifPlaintiffs notice. (Dkt. No. 32 at 1-2

Turningfirst to Plaintif6’ motions to compel discoverlaintiffs request thahis Court
order Navistato respond to multiple requests for production, specifically requests number
4,8-10, 12, 18-21, 23, 27, and 28. (Dkt. No. 27 8t)MNavistar maintains that what it has
already produced and its objections justifying a lack of produetiesufficient to satisfy its
discovery obligations. However, Navistar has not given this Court a solid foundation tbatu
it is faithfully complying with its dscovery obligations. For example,Rtaintiffs request for
production No. 10, they asked for documents relating to “any complaints made by any ow
a MaxxForce engine of the kind used on the Diplomat during the years 2010 to the prese
(Dkt. No. 28 at 23.) Navistar at first objected and later complied by providing one Rlasda
(Id. at 33; Dkt. No. 27 at 7.) Two more cases were produced in response more than eight

later. (Dkt. No. 56 at 3.) However, in its own reply in support of summary judgment, &avis
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citesRoss Nedly Systems, Inc. v. Navistar, Inc., et al., 2015 WL 1565702 (N.D. Texas). (Dkt. N
60 at 6.)The cite in the briefing was to a specific docket number from that case, whichHea
Court to believe that Navistar and its counsel are well aware of, and have ready@cakks
litigation matters relating to Navistar and its MaxxForcgie®s. A quick search of orders in
Ross Neely led this Court to the multidistrict litigation cada,re: Navistar Maxxforce Engines
Marketing, Sales Practices and Products Liability Litigation, 67 F. Supp. 3d 1382 (J.P.M.L.
2014), consisting of fourteeri@ons in eight districts involving “claims that the Advanced
Exhaust Gas Recirculation (EGR) emission control system developed byaX&wmists
MaxxForce truck engines is defective, resulting in repeated engine failaré®gunent repairs.
Id. at 1383. That is virtually the same claim alleged by Plaintiffs

Additionally, Navistar maintains that only one Navistar-sanctioned mecharkeavon
Plaintiffs’ Diplomat, and counsel for Navistar represented that “Navistar has no record of 3
SanTex work, if it is an authorized service representative, on the engine.” (Dkéd2\ats12 an
47-2 at 102.) To the contrarycapy—provided by Monaco—of the SanTex repair invoice
shows on the first page in large, bold letters “Repair Management by NaviBier. 472 at
12.)

As to its objection to Plaintiffproposed 30(b)(6) topic®avistar claimed “there have

been no operational employees at Navistar with RV knowledge since May 15, 2013,” (Dk.

36-1 at 18), yet submitted a declaration in support of summary judgment from Patiack &lol
senior engineer at Navistar, who made numerous statements based on informasitam Na

claimed was unavailable. (Dkt. No. 61 at 2—6.) Navistar also claimed that it had no dacun
relating to its decision to discontinite MaxxForce 10 engine, however Mr. Nolan stated tha
was “discontinued for business reasonkd’ &t 4.) This Court finds it difficult to believe that &
corporation’s decision to terminate production of the engine would be made devoid of any

documentation and only exist in the memory of a few employees.
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Accordingly, the Court GRANT ®laintiffs’ motion to compel discovery (Dkt. No. 27)
its entirety. To the extent the requests have not already been complied wathhsiffiling of the
motion, the Court ORDERS Nawvistar to comply with the requests for production within 14
from the date of this order. The Court also GRANTS in Baintiffs’ motion to compel a
30(b)(6) deposition(s) (Dkt. No. 29) and ORDERS Navistar to produce a witness @segne
capable of answering questions on topics 7, 8, 10, and 12-21. (Dkt. No. 29 at 6—7.) The
GRANTS in part Navistar's motion for a protective order (Dkt. No. 32) as to the o= dtat
pertain to speculative or conspiratorial allegations reldbrigcMahon’s RV, or other irrelevar
topics,specificallytopics 1-6, 9, and 11. (Dkt. No. 29 at §9me Court further ORDERS that
the depositions shall take place at Navistar's headquart€tscago,lllinois. Navistar's reques
that thisCourt staythe depositions until it decides the summary judgment motiofSMIZSED
as moot.

1. CONCLUSION

For the foregoing reasorBefendant Navistar'snotion forsummaryjudgment (Dkt. No,
22) isDENIED IN PART and GRANTED IN PART. It is DENIEBs to (1) breach of warrant
under the Uniform Commercial Code; (2) claims under the MagnhMsms- Warranty Act; (3)
claims under the Washington Consumer Protection Act; arfl@#)tiffs negligence claim, anc
GRANTED as tcPlaintiffs Washington lemondw claim undeiWash. Rev. Code. ch. 19.118.

Plaintiffs motion to amend (Dkt. No. 25) is GRANTED asdarifying factual
allegations, and DENIED as to adding additional claims.

Plaintiffs motion to compel Navistar to comply with discovery obligations (Dkt. No.
is GRANTED.The Court ORDERS Navistar to comply with the requests for production wit
14 days from the date of this order.

Plaintiffs’ motion to compel a 30(b)(6) deposition(s) (Dkt. No.iB3pRANTED IN
PART. The Court ORDERS Navistar toquuce a witness or witnesses capable of answerin

guestions on topics 7, 8, 10, and 12—-21. (Dkt. No. 29 at 6-7.)
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Navistar’'s motion for a protective order (Dkt. No. 32) is GRANTED IN PARTo the
topics that pertain to speculative or conspiratorialgateons concerning McMahon’s RV, or
other irrelevant topics, namely topics 1-6, 9, and 11. (Dkt. No. 29 at 6—7.) The Court furth
ORDERS that the depositions shall take place at Navistar's headquartersagdazHiinois.

Plaintiffs’ motion to strikeDocket Number 6 andDocket Number 62 (Dkt. No. 669

DENIED.
DATED this22nd day of September 2016.

U

\Lécﬁm/

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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