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! UNITED STATES DISTRICT COURT

8 WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9
10 ROLF NIEUWEJAAR, et al., CASE NO. C15-1663JLR
11 Plaintiffs, ORDER OF DISMISSAL
12 V.
13 NATIONSTAR MORTGAGE LLC,

et al.,
14
Defendants.
15
l. INTRODUCTION
16
This matter comes before the court on Defendants Nationstar Mortgage, LLC, and
17
U.S. Bank, N.A.’s motion to dismiss Plaintiffs Rolf and Gerd Nieuwejaar’s second
18
amended complaint pursuant to Federal Rule of Civil Procedure 12tbj#t. (Dkt.

19
20
21 ! Although Plaintiffs’ second operative complaint is presently before the doeiparties

and the Clerk refer to it as the second amended compl&eg, €.9.Dkt.; SAC (Dkt. #24).)
Plaintiffs attached a “first amended complaint” to their motmamend (Mot. to Am. (DKkt.

22 # 17) Ex. 1), but the motion to amend was denied (2/9/16 Order (R2R))# Plaintiffs filed two
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# 25);see alsdreply (Dkt. # 27); SAC (Dkt. # 24).) The court has reviewed the moti

all submissions filed in support thereof and opposition thereto, the relevant portion
the record, and the applicable law. Being fully advisgte court GRANTS Defendant
motion to dismiss and DISMISSES Plaintiffs’ second amended complaint with prej
and without leave to amend.

I. BACKGROUND

This case concerns Plaintiffs’ attempt to rescind their October 2006 resident

mortgage loan (“the subject loan”)S€eSAC 15 (referencing Compl. (Dkt # 1) Ex. A).

On May 15, 2015, Plaintiffs sent Defendants a notice of rescission in an effort to rg
the subject loan pursuant to the Truth in Lending Act (“TILA”), 15 U.S.C. 8§ 1&05eq
(Id.) Defendants did not cancel the note for the subject loan upon receipt of Plaint
notice. Seed. Y 14.) On October 1, 2015, Defendants initiated the foreclosure prg

by posting a notice of default on Plaintiffs’ propertid. § 25.)

Plaintiffs filed this action seeking enforcement of their rescission under TILA|

(SeeSAC at 5-6see alsaCompl. at 4, 5-6.) The court dismissed Plaintiffs’ original

complaint for failure to state aaim.® (2/9/16 Order (Dkt. # 22).Plaintiffs filed their

jon,

S of

dice

ial

scind

ffs’

Ccess

“second amended complaints,” intending the second version to correct theJostpdre
Original SAC (Dkt. #23)with SAC (Dkt # 24).) The court refers to the corrected version of
Plaintiffs’ second operative complaint as the second amended com&AE.)

% No party has asked for oral argument concerning this motion, and the court deems it to

be unnecessaryseel.ocal Rules W.D. Wash. LCR 7(b)(4).

% The court dismissed Plaintiffs’ original complaint because it did not contagatiies
from which the court could infer that (1) the subject loan could qualify for rescission Tihder

or (2) the notice of rescsson could be timely. (2/9/16 Order at 5.)
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second amended complaint on February 23, 2016. (SAC.) The changes reflected
Plaintiffs’ second amended complaint include (1) a statement that “[u]pon informat
and belief, the subject loan was never consummaiedy (L2); (2) reference to two
notices “disputing the debtywhich Plaintiffs allegedly sent to Defendants on Februar
26, 2009, and March 5, 200@ (Y 16); and (3) the statement that “[t{]he subject mortg
loan secures and/or secured the acquisition of plaintiffs’ home, which is their princ
dwelling” (id.  22). On March 7, 2016, Defendants filed the present motion to disr
arguing that Plaintiffs’ notice of rescission was untimely and therefore ineffective.
(Mot.)

1. ANALYSIS
A. Standard for a Motion under Rule 12(b)(6)

Under Federal Rule of Civil Procedure 12(b)(6), the court may dismiss a
complaint for “failure to state a claim upon which relief can be granted.” Fed. R. C
12(b)(6). In ruling on a motion to dismiss, the court must construe the complaint i
light most favorable to the non-moving partyeeal-Kidd v. Ashcroft580 F.3d 949, 95
(9th Cir. 2009). The court must accept all well-pleaded allegations of fact as true 4
draw “all reasonable inferences in favor of the plaintitd. However, legal conclusior
and other conclusory statements receive no presumption of 8athAshcroft v. Igbal
556 U.S. 662, 678 (2009).

Dismissal is appropriate where a complaint fails to allege “enough factgeamst

claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y5650 U.S. 544,

n
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ind

S

570 (2007). A claim is plausible on its face “when the plaintiff pleads factual conte
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that allows the court to draw the reasonable inference that the defendant is liable f
misconduct alleged.’Igbal, 556 U.S. at 678. As a result, a complaint must contain
“more than labels and conclusions, and a formulaic recitation of the elements of a
of action will not do.” Twombly 550 U.S. at 555. In the event dismissal is warrante
however, leave to amend should be granted unless amendment would bé dypide.v.
Smith 203 F.3d 1122, 1127 (9th Cir. 2000).
B. Notice of Rescission under TILA

Plaintiffs believethey havea right to rescind the subject loan pursuant to TILA|
U.S.C. 8§ 1635. eeSAC 14, 8-15;see alscCompl. 11 4, 8-14.) TILA allows

borrowers in some types of consumer credit transactions to rescind their loan agre

unconditionally within three business days of the transaction. 15 U.S.C. § 168%&(a);

also Jesinoski v. Countrywide Home Loans,,lreU.S. ---, 135 S. Ct. 790, 792 (2015).

TILA also provides a conditional right to rescind for up to three years after the
consummation of a loan, but only if the lender fails to satisfy the TILA disclosure
requirements.Seel5 U.S.C. 8§ 1635(f)Jesinoski135 S. Ct. at 792. In their motion,
Defendants dispute the timeliness of Plaintiffs’ notice of rescissem enerallyot.),
but the court also considers whether the subject loan is one of the “certain transac

for which TILA confers a right of rescissidnSeel5 U.S.C. § 1635.

* The court recognizes that the parties haveedaimly the issue of timeliness. (Mot.;
Resp.) Nevertheless, because Section 1635 is the only authority for rescissitau dgs
Plaintiffs (see generall{sAC), the court raises the issue of TILA’s applicabifitya spontgust
as it did in ruling on Defendants’ first motion to dismisSe&2/9/16 Order at 5 n.4.7A timely

pr the
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, 15
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tions”

notice of rescission does not change the type of transactions for which a rigltssioesexists

ORDER 4



10

11

12

13

14

15

16

17

18

19

20

21

22

1. Transactions eligible for rescission unddi,A
The conditional and unconditional rights of rescission under TILA appiytonl
certain transactionsSeel5 U.S.C. § 1635(e). A consumer’s right to rescind a credit
transaction under TILA does not extend to “a residential mortgage transaittion,”
8 1635(e)(1), which TILA defines as “a transaction in which a . . . deed of trust . . .
created or retained against the consumer’s dwelling to finance the acquisition or in

construction of such dwellingitl. § 1602(x)°

Plaintiffs allege that “[t]he subject mortgage loan secures and/or secured the

acquisition of plaintiffs’ home . ...” (SAC T 22; Resp. at 3.) This allegation brings
subject loan within the definition of a “residential mortgage transactieé&l5 U.S.C.

§1602(x). A borrower’s right to rescind under TILA does not apply to such transac
Id. 8 1635(e)(1). Consequently, Plaintiffs’ second amended complaint alleges fact

disqualify the subject loan from a right to rescind under TIlS&e id8 1602(x).

IS

itial

the

[ions.

5 that

under Section 1635Seel5 U.S.C. § 1635 (“Right of rescission aséstain transactions.”see,
e.g, Olivia v. Nat'l| City Mortg. Cq.490 F. App’x 904, at *2 (9th Cir. 2012) (“The district col
properly dismissed plaintiffs’ claims uad[TILA] because the loan at issue was a ‘residentia
mortgage transaction’ and therefore not subject to TILA rescission tigagaomitted));
Gonzalez v. GMAC Mortg. LL@lo. CV 1005021 DDP (AGRx)2010WL 3245818, at *3
(C.D. Cal.Aug. 17, 2010 (“Plaintiffs allege that the loan at issue was used to finance the
acquisition of their home. Accordingly, the Court concludes that the mortgage tramsecti
issue in this case was a residential mortgage transaction . . . and thus #tamgfho right to
rescind under TILA.").

® Pursuant to TILA, the right of rescission does not apply to “a residential mortgagq
transaction as defined in Section 1602(w) of this title.” 15 U.S.C. 8 1635(e). The court
interprets the croseference to direct the readerthe definition of “residential mortgage
transaction” in Section 1602(x), not the definition of “dwelling” in Section 1602&ee
Middleton v. Guaranteed Rate, Ind&lo. 2:15ev-00943RCJGWF, 2015 WL 3934934, at *3 n
(N.D. Cal. June 25, 2015) (explaining that the 2010 TILA amendments shifted the definitig

rt

1
NS in

Section 1602 by one letter).
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Plaintiffs therefore fail to state a claim for relief under TILA regardless of whether t
notice of rescission was timely.
2. Timely notice of rescission under TILA

The parties dispute whether Plaintiffs’ notice of rescission was tifnéGompare
Mot., with Resp) If Section 1635 applies to a borrower’s consumer credit transactid
the borrower can execute the right of rescission by notifying the lender. 15 U.S.C.
§ 1635(a)Jesinoski135 S. Ct. at 792 (“The language [of Section 1635(a)] leaves n
doubt that rescission is effected when the borrower notifies the creditor nfdmson to
rescind.”). However, the borrower must rescind the loan within the time constraint
prescribed in the statute. 15 U.S.C. 8§ 1639@§%inoski153 S. Ct. at 792 (emphasis in

original) (quoting 15 U.S.C. § 1635(f)) (“[T]his conditional right to rescind does not

forever. Even if a lendarevermakes the required disclosures, the ‘right of rescission

1M

shall expire three years after the date of consummation . . . .””). The time constrait
TILA “is a three-year statute of repose, requiring dismissal of a claim for rescission
brought more tharhtee years after the consummation of the loan secured by the fir
trust deed.”McOmie-Gray v. Bank of Am. Home Loa667 F.3d 1325, 1326 (9th Cir.
2012);see also Beach v. Ocwen Fed. Bab®3 U.S. 410, 412 (1998) (holding that

Section 1635(f) “completely extinguishes” a right of rescission after three years).

® Because the parties do not address whether the subject loan is exempted frght th
of rescission under TILA and instead focus on the timeliness of Plaintiffsenaftiescission,

neir
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the court also discusses timelinesSed generallivot.; Resp.)
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Defendants argue that Plaintiffs’ notice of rescission was untimely because
Plaintiffs sent it “nearly nine years after consummation of the transactigdMot. at 4.)
Plaintiffs respond that the rescission could be timely because the loan might not b4
consummated. (Resp. at 4.) However, like their original complaint, Plaintiffs’ seca
amended complaint makes no factual allegations about consummation of the subjg
(SeeSAC at 3; 2/9/16 Order at 7.) Plaintiffs’ only allegation about consummation is

“[u]pon information and belief, the subject loan was never consummat84aC § 12.)

That statement is a legal conclusion, which is not entitled to a presumption ofSagh|.

Igbal, 556 U.S. at 678At this stage, the court considers the factual allegations in th

complaint in the light most favorable to Plaintiffal-Kidd, 580 F.3d at 956. However,

as the court explained in its previous order of dismissal, Plaintiffs must actually all¢

facts that, if true, would support their claims. (2/9/16 Order at 7 Igigg), 556 U.S. at

678. The court still cannot infer a problem with consummation because Plaintiffs 3

have not pleaded any facts to support such an inference. §8A@jsaCompl.)
Plaintiffs did not send their notice of rescission until May 15, Z0{SAC { 5.)

The subject loan agreement was executed in October 2866id ((referencing Compl.

" Regulation Z provides that for TILA purposes, “[clonsummation means the time th
consumer becomes contractually obligated on a credit transaction.” 12 C.F.R. 8 1026.2(a
State law governs whether a contractual obligation has been establishegésepof
Regulation Z.Jacksorv. Grant 890 F.2d 118, 120 (9th Cir. 1989).

8 Defendants acknowledge that Plaintiffs’ second amended complaint includes a
reference to notices “disputing the debt” that were sent in February actl M&009. (Mot. at
4; SAC 116.) However, Defendants argue that Plaintiffs make no attempt to suggest the
notices were notices of rescissiolkeéMot. at 4;see generall sAC.) Plaintiffs’ response doe

1%

nd

bct loan.

that
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ata
)(13).

2009

not challenge Defendants’ argument that the 2009 notices were not noticesssfarsee
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Ex. A).) Thus, even drawing all reasonable inferences in favor of Plaintiffs, the col
finds no basis to infer that their rescission was timely. Accordingly, the court grant
Defendants’ motiono dismiss
C. Leaveto Amend

As a general rule, when a court grants a motion to dismiss, the court should
dismiss the complaint with leave to amerg@ke Eminence Cap., LLC v. Aspeon,, IBt6
F.3d 1048, 1051-52 (9th Cir. 2003) (citing Fed. R. Civ. P. 15(a)). The policy favori
amendment is to be applied with “extreme liberalityd. at 1051. In determining
whether dismissal without leave to amend is appropriate, courts consider such fac
“undue delay, bad faith or dilatory motive on the part of the movant, repeated failut
cure deficiencies by amendments previously allowed, undue prejudice to the oppo
party by virtue of allowance of the amendment, and futility of amendmé&uatrian v.
Davis 371 U.S. 178, 182 (1962).

In light of these principles, the court concludes that leave to amend is not
appropriate.Plaintiffs’ allegations in the second amended complaint bring the subje
loan within the definition of a “residential mortgage transaction,” as defined in 15 U

8§ 1602(x). Thus, Plaintiffs have pleaded facts rende@agtion 163%napplicable to the

urt

[orS as
eto

sing

ct

S.C.

generallyResp.) In fact, Plaintiffs do not mention the notices “disputing the debt” atthkir
response. I(.) Failure to respond to an argument may be treated as an admission that thg
argument has meritSeel.ocal Rules W.D. Wash. LCR 7(b)(23ge alsd_.ombardi v. Columbia
Recovery Grp., LLCNo. C12-1250 RSM, 2013 WL 5569465, at *4 (WWiash. Oct9, 2013).
The court construes Plaintiffs’ silence regarding #igument as an admission of its merit, arj

1%

d

declines to consider the issue further.
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subject loan transaction. 15 U.S.C. § 1635(e)(1). No further amendment carecure

fact that Plaintiffs never had a right to rescind the subject loan under TILA.

th

Moreover, despite the court’s guidance that Plaintiffs must allege facts about the

loan transaction before the court can infer a problem with consummsei2Y4/16
Order at 7 & n.6), Plaintiffs’ second amended complaint does not contain a single 1
allegation to suggest the subject loan was never consumrsatedgnerall\sAC).
Thus, Plaintiffs again fail to allege facts from which the court can infer that their M4
2015 notice of rescission was timely. In its original order of dismissal, the court wa
Plaintiffs that failure to cure the identified deficiencies may be interpreted as an
indication that further amendment would be futile. (2/9/16 Order at 8.) Plaintiffs’
amended complaint fails to cure either identified deficiency, which indicates to the
that further amendment would be futile. Consequently, the court dismisses Plaintif
second amended complaint without leave to amend.
V. CONCLUSION

For the foregoing reasons, the court GRANTS Dedaigl motion to dismiss
(Dkt. # 25) and DISMISSES Plaintiffs’ second amended complaint with prejudice g
without leave to amend.

Dated this 12tlday of April, 2016.

W\ 2,905

JAMES L. ROBART
United States District Judge
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