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Technologies, Inc. v. iValue InfoSolutions Pvt. Ltd.

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
WATCHGUARD TECHNOLOGIES, INC.
Plaintiff, CASE NO.C15-1697BAT
V. ORDER GRANTING IN PART AND
DENYING IN PART THE PARTIES’
IVALUE INFOSOLUTIONS PVT. LTD, MOTIONS TO FILE UNDER SEAL
Defendant

INTRODUCTION AND BACKGROUND
Defendant iValue Infosolutions Pvt. Ltdd@fendant”) and plaintiff Watchdard
Technologies, Inc. (“plaintiff”) have filed mioins to seal all materials filed in connection with
defendant’s Motion to Enforce Settlement Agreement. Dkts. 26, 31, 34, 39, and 47. OnJ
2017, after a telephonic status conference, the Court ordered the parties to rémibmit
substantive motins in compliance with Local Civil Rule 5(gyhich discourages the filing of a
motion, opposition, or reply under seal and requires a party to redact confidential tidorma
and publicly file the redacted document in conjunction wittedacted, sealeapies of the

same.SeeW. D. Wash. LCR 5(g)(5). The parties filed redacted versions of their substanti
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motions and documents in support on July 14, 2017.

Having considered the parties’ motions to sealthrdnaterials filed in support of those
motions, the motions a@RANTED in part and DENIED in part, as describethore fully
below.

DISCUSSION

The parties agree that portions of defendant’s Motion to Enforce Settlement Agteer
and a number of documents in support of and in opposition to the motion should be filed U
seal. Even so, “[tlhe Court will not seal documents simply because the p#ptiéstiestor do not
oppose the sealing of certain documentee, e.g., Point Ruston, LLC v. Pac. Nw. Reg’
Council of the United Bhd. of Carpenters & Joiners of Axo. 09-5232 BHS, 2010 WL
2541801, at * 1 (W.D.Wash. June 21, 20H@)e alsdN.D. Wash. Local Rule CR 5(g)(3). Thig
is because the Court recognizé'g@aneral right to inspect and copy public records and

documents, including judicial records and documémsson v. Warner Commc’ns, Ine&35

U.S. 589, 597, n.7 (1978), and “[t]here is a strong presumption of public access to tise court

files,” LCR 5(g);see also Kamakana v. City & Cnty. Of HonojuWd7 F.3d 1172, 1178 (9th Cir.

2006). Where the moving party seeks to sedlspositive motn and any attached documentg
the presumption in favor of disclosure may be overcome if the moving party presents a
“compelling reason” to seaKamakana447 F.3cat1179. On the other hand, there is a weak
public interest in non-dispositive materials; accordingly, where the movinggesekg to seal
documents filed in connection with a non-dispositive motion, the moving party need only g

“good cause.”See Pintos v. Pac. Creditors Assa95 F.3d 665, 678 (9th Cir. 2010).

! Defendant’s submissions failed to comply with the local rule because tluteddabmissions
were filed under sealSeeDkts. 42-46.This defect is addressed herein.
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The “compelling reasons” standard applies to the motion to enforce settiegneament
because granting that motion would have “serve[d] as a substitute for trial’spodell of this
proceeding.Seefoltz v. State Farm Mutual Auto. Ins. €831 F.3d 122, 113536 (9th Cir.
2003; Ctr. for Auto Safety v. Chrysler Grp., LL.809 F.3d 1092, 1098 (9th Cir. 2016), cert.
denied sub nonkECA U.S. LLC v. Ctr. for Auto Safety37 S. Ct. 38 (2016) (rejecting argumel
that compelling reasons standard appliey tmimotions that are “literally dispositive,” and
finding it also applies to motions that go “to the heart of the case,” or thahare than

tangentially related to the underlying cause of actiod’;. v. United StatedNo. C13-1790JLR

2015 WL 630946, at *2 (W.D. Wash. Feb. 12, 2015) (holding the “compelling reasons” standard

applied to a motion to approve a minor settlement agreement because it was dispfdhigive
proceeding)Tarutis v. Spectrum Brands, Indp. C13-761 JLR, 2014 WL 5808749, at *2
(W.D. Wash. Nov. 7, 2014) (parties agreed the “compelling reasons” standard applied to &
motion to approve minor settlement and related court filindsy, ex rel. Provins v. Lowg’
Companies, Ing No. 11€v—01985, 2012 WL 1574801, at *1 (E.Dal. May 3, 2012) (holding
that the “compelling reasons” standard applies to a motion toedatdd to a minos settlement
because an order approving the settnt is dispositive)iVhite v. SabatinadNo. 04-00500
ACK.LEK, 2007 WL 2750604, at *2 (CHaw. Sept.17, 2007) (holding that the “compelling
reasons” standard applied to a motion to seal documents related to a motion to set aside
minor’s settlement):*Under the ‘compelling reasonstandad, a district court must weigh
‘relevant factors,” base itdecision ‘on a compelling reason,’ aradticulate the factual basis fof
its ruling, without relying on hypothesis or conjecttireRintos 605 F.3dat 679(citing
Hagestad v. Tragesset9 F.3d 1430, 1434 (9th Cir. 1995)).

In general, a “compelling reas” is sufficient to outweigh the publginterest in
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disclosure and tpustify sealing a court record when the court files might become a vehicle 1
improper purposes, such as the use of records to gratify private spite, promote publi¢ scatr
circulaie libelous statemés, or release trade secreksamakana447 F.3d at 1179 (citing
Nixon 435 U.S. at 598kee alsd’intos 605 F.3d at 679 n.@'relevant factors” the court must
weight include‘public interest in understanding the judicial processwahether disclosure of
the material could result in improper use of the material for scandalous or libelposesior
infringement upon trade secreds.Thatthe production of records may lead to a litigant’
embarrassment, incrimination, or exposaréutther litigation will not, without more, compel
the court to seal its recordKamakana447 F.3d at 117@iting Foltz, 331 F.3d at 1135).

In their motions to seal, the parties advance several arguments (withoutgefer¢he
compelling reasons or good cause standards) in favor of maintaining the filed decunaer
seal: 1) a confidentiality clause contained ingettlementgreement precludes public
disclosure of all terms of settlement; 2) the parties have formed a joint stiratkgplingwith
potential litigation from a third party and, accordingly, a joint defense py&viggplies; and 3) t(
protect certain financial accoumg information. Dkt. 39; 47. The Court addresses each of tl
in turn.

1. Confidentiality Clause

The parties agree the Court should seal the materials filed in connection with dégen
Motion to Enforce Settlement Agreement because the proposed settlementead@artains a
confidentiality clause incorporated with the intent of avoiding disceosuthe context of legal
threats from a third party (“GE”) in India. Dkts. 39, 47. While Courts of the Nintu€inave
accepted private confidentiality agreements as “good cause” justifidati sealing non-

dispositive motions and ancillary docun®rsee, e.g.Skokomish Indian Tribe v. Goldmaiko.

ORDER GRANTING IN PART AND
DENYING IN PART THEPARTIES’
MOTIONS TO FILE UNDER SEAL- 4

(6]

nda

nese

da




1C

11

12

13

14

15

16

17

18

19

20

21

22

23

C13-5071JLR, 2013 WL 6086075, at *2 (W.D. Wash. Nov. 19, 2(RiR¢ v. HesterNo. 3:12—
CV-00283-RCJ, 2013 WL 3491222, at *7 (D. Nev. July 9, 20B8)cher v. First Am. Title
Ins. Ca, No. C10-0199RAJ, 2011 WL 5299497, at *5 (W.D. Wash. Nov. 4, 204d9a Bank
v. Cincinnati Ins. Cg No. 09-12PHX-GMS, 2009 WL 247908, at *2 (D. Ariz. Feb. 3, 2009)
the mere fact that the partiggoposedsettlement agreement may contain a confidentiality
provision, without more, does not constitateompellingreason to sedhe information See
Foltz, 331 F.3d at 11338, see alsd®elect Portfolio Servicing v. Valentindo. C 12—-0334 S,
2013 WL 1800039, at *3 (N.D.Cal. Apr.29, 2013) (“That [the parties] agreed among themg
to keep the settlement details private, without more, is no reason to shield the iofofroat

... the public at large.”). The Court thus finds this basis insufficient tidyjsealing alone.

2. Joint Defense Privilege/Common Interest Doctrine

The parties next contend thgpihtly face threats of litigation from [GHjased on facts
and circumstances associated with this case,” and that disclosure of the mader slaal
would “cause information associated with communications between the partibavbdteen
made in pursuit of a joint strategy, including the settlement agreement, availableublibe
including the real threat from GE.” Dkts. 39 at 4, 47 at 2. In short, the parties contend a jq
defense privilege appliedd.

Courts generally accept attorrelyent privilege and the work-produdbctrine as a
“compelling reason” justifying a motion to se@ee Lugosch v. Pyramid Co. of Onondatfzh
F.3d 110, 125 (2d Cir. 2006) (stating “attorraient privilege might well be such a compelling
reason” to preserve seafjreative Tent Int'Inc. v. Kramer 2015 WL 4638320, at *3 (D. Ariz.
Aug. 4, 2015) (“[T]he presence of privileged attormdignt communications is a compelling

reason to seal the subject judicial recordSYidiville Rancheria of Cal. v. United Stat@913
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WL 6571945, at *9 (N. D. Cal. Dec. 13, 2013) ( [T]he attorney-client privilegestablishes
compelling reasons for sealing.”Jravelers Prop. Cas. Co. of Am. v. Centex HoNes, 11—
3638-SC, 2013 WL 707918, at *2 (N.Dal. Feb26, 2013) (accepting attorney client privileg
as acompellingreason to allow a party to refile redacted version of document attached to n
for summary judgment)friQuint Semiconductor, Inc. v. Avago Technologies INd.,CV 09—
1531-PH X-JAT, 2011 WL 6182346, at * 5 ([Ariz. Dec.13, 2011) (accepting attornelient
privilege as a compelling reason justifying seal)

The Ninth Circuit has also long recognized that the joint defense privilege iscasiext
of the attorneyelient privilege. United States v. Gonzale&69 F.3d 974, 978 (9th Cir. 2012)
(citations omitted)¢f. In re Pac. Pictures Corp679 F.3d 1121, 1129 (9th Cir. 20X2Rather
than a separate privilege, tttdmmon interesor ‘joint defense’ rule is an exception to ording
waiver rules designed to allow attorneys for differdi@nts pursuing a common legal strategy
communicate with each othgr“Because the privilege sometimes may apply outside the co
of actual litigation, what the parties call a ‘joint defense’ privilege is more apthetéthe
‘common interest'ule.” In re Grand Jury Subpoen@74 F.3d 563, 572 (1st Cir. 200Ihe
common interest or joint defense privilege applies where “(1) the commuonieedis made by
separate parties in the course of a matter of common interest or joint deZ¢mise; (
communication was designed to further that effort; and (3) the privilege has navaieed!
Avocent Redmond Corp. v. Rose Elecs., b6 F. Supp. 2d 1199, 1203 (W.D. Wash. 2007)
(citing In re Bevill, Bresler & Schulman Asset Mgmt. CpB85 F.2d 120, 126 (3d Cir. 1986)).

The Court is satisfied a joint defense agreement exists and that the joint ¢befelege
applies in this matterSeeSEALED Dkts. 29, 30, 32see alsdkts. 18 at 4, 24, 39, 47. And

though the Ninth Circuit has not expressly ruled on the matter, the Court finds thetesian,
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an applicable joint defense privilege may also operate as a “compelling reasdwhg a
motion to seain this case.

3. Financial Accounting Information

Local Civil Rule 5.2(a) protectsertainfinancial accounting information. LCR 5.2(a).
That information has been properly redacted in exhibits attached to the Dewclafat
Nagabushana ReddyeeDkt. 44.

Based on the Court’s reasoning above, the parties’ motions to seal, Dkts. 26, 31, 3
and 47, ar&sSRANTED in part and DENIED in part consistent with the Court’s order below

CONCLUSION

Having reviewed the parties’ motions to seal, the submissions filed under seak and
submissions filed with redactions, the Court concludes that material relatingo@rties’ joint
defenseandanyfinancial accounting informatiois entitled to be \thheld from public
disclosure on the Court’s docket. The parties’ motions to seal, Dkts. 26, 31, 34, 39, and 4|
thereforeGRANTED in part and DENIED in part. To the extent the parties have provided
properly redacted submissions, those gbalnadevailableon the public docket. The
concomitant unredacted submissions filed underSidalLL REMAIN SEALED . To that end,

the CourtORDERS:

a) The CourtSTRIKES the entry at Dkt. 28 as an incomplete duplicate of Dkt. 3.

b) Dkt. 29 shall remain under seal; the Clerk of Court dbEISEAL Dkt. 43
pursuant to this Order, the Court’s Order at Dkt. 38, and LCR 5(Q).
C) Dkt. 30 shall remain under seal; the Clerk of Court dBBISEAL Dkt. 42

pursuant to this Order, the Court’s Order at Dkt. 38, and LCR 5(Q).
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d) Dkt. 32 and the associated declarations and exhibits (Dkts. 32-1, 32-2) shall
remain under seal.

e) Dkt. 35 shall remain under seal; the Clerk of Court dBBISEAL Dkt. 45
pursuant to this Order, the Court’s Order at Dkt. 38, and LCR 5(Q).

f) Dkt. 36 shall remainnder seal; the Clerk of Court sheINSEAL Dkt. 44
pursuant to this Order, the Court’s Order at Dkt. 38, and LCR 5(Q).

0) Dkt. 37 shall remain under seal; the Clerk of Court dbBISEAL Dkt. 46

pursuant to this Order, the Court’s Order at Dkt. 38, and L@IR 5(

h) The Clerk of Court shall terminate the motions at Dkts. 26, 31, 34, 39, and 4.

i) The Court shall address defendant’s Motion to Enforce Settlement Agreeme
separate order.
The Clerk of the Court shall provide a copy of this order to counsektofd.

DATED this 18th day of August, 2017.

157

BRIAN A. TSUCHIDA
United States Magistrate Judge
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