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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

KAREN PENOZA

Plaintiff, CaseNo. C15-1823RAJ

V. ORDER REVERSING AND
REMANDING CASE FOR

NANCY A. BERRYHILL, Acting FURTHER ADMINISTRATIVE
Commissioner oSocial Security PROCEEDINGS

Defendant.

Karen Penoza appeals thdrinistrative Law Judge’s (ALJ's)ecision finding kbr not
disabled Ms. Penozaontends the ALJ errad: (1) finding she did not have a medically
determinable physical impairment; (2) evaluatingdpaions ofRichard Coder, Ph.D., Matthe
Comrie, Psy.D., and Cynthia Collingwood, Ph.@3) improperly discounting her General
Assessment of Functioning AB) score; (4) evaluating the credibility of her symptom
testimony; (5) evaluating the severity of her medically determinable mentatinepd; and, (6)
engaging in a patteror practice of biased decisiomaking affecting thé\LJ's decision

regarding MsPenoza and persons like her. Dkt. 22 at 2. As discussed below, the Court

1 Nancy A. Berryhill is now the Acting Commissioner of the Social Secéyinistration. Pursuant t
Federal Rule of Civil Procedure 25(d), Nancy A. Berryhill is substituae@érolyn W. Colvin as
defendant in this suit. The Clerk is directed polate the docket, and all future filings by the parties
should reflect this change.
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REVERSES the Commissioner’s final decision aREMAND S the matteffor further
administrative proceedings.
BACKGROUND

Ms. Penoza’s apmation(s) for benefitsalleging disability commencing on January 31
2011, veredenied initially and omeconsideratiorf Tr. 13. The ALJ conducted a hearing on
December 9, 201&nd thereafteissued a decisiofinding Ms. Penoza not disabled and deny
benefits Tr. 13-24.

THE ALJ’'S DECISION
Utilizing the five-step disability evaluation proce$the ALJfound:

Step one: Ms. Penoza hasot engaged in substantial gainful activity sideauary 31,
2011, the alleged onset date.

Step two: Ms. Penoza has a medicatlgterminable impairment of generalized anxiel
disorder. However, Ms. Penoza does not have an impairment or combination of
impairments that has significantly limited (or is expected to significantly limit) the a
to perform basic workelated activies for 12 consecutive months. Therefd/s,
Penoza does not have a severe impairment or combination of impairments. Accor
Ms. Penoza is not disabled.

Tr. 18. Because the ALJ found Ms. Penoza not disabled at step two, she did not reach
subsequent steps in the sequential evaluation proSeg20 C.F.R. § 404.1520(a)(4)(ii). h&

Appeals Council denied Ms. Penozeegjuest for reviewnakingthe ALJ’s decision the

2There appears to be some question as to whether Ms. Penoza applied forabiity disurance
benefits (DIB) and supplemental security income (SSI) or only for Dlge ALJ’s decision indicates
both DIB and SSI applications were filed. Tr. 13. However, at the hearing theniLdddressed the
DIB application and, as Ms. Penoza notes, the administrative record does rottappeude an SSI
application. Dkt. 22 at 6; Tr. 37. The parties do not argue that the resolutios quii¢lstion is necessa
the Court's ultimate determination of whether the ALJ’s non-disabiliyirfig is supported by substant
evidence and free of legal error. Accordingly, the Court makes no destionieither way with respec
to this question but directs the ALJ, on remand, to clarify whether any suclaé®was filed.

320 C.F.R. §§ 404.1520, 416.920.
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Commissioner’s final decision. Tr. 147.
DISCUSSION
A. The ALJ’s Evaluation of the Medical Evidence

In general, more weight should be given to the opinion of a treating physician than
non-treating physician, and more weight to the opinion of an examining physician than to
nonexamining physicianSee Lester v. Chate81 F.3d 821, 83(®th Cir. 1996).Where a
treating or examining doctor’s opinion is not contradicted by another doctor, benayected
only for clear and convincing reasonis. Where contradicted, a treating or examining
physician’s opinion may not be rejected without “specific and legitimasensssupported by
substantial evidence in the record for so doing.”at 830-31.“An ALJ can satisfy the
‘substantial evidence’ requirement by ‘setting out a detailed and thorough syoirtize facts
and conflicting clinical evidence, stating his interpretation thereof, anchopéikdings.”
Garrison v. Colvin 759 F.3d 995, 1011 (9th Cir. 2014) (quotiRgldick v. Chater157 F.3d
715, 725 (9th Cir. 1998)). The Commissioner may reject the opinion of a egamning
physician by reference to specific evidence in the medical rec&alisa v. Callahgri43 F.3d
1240, 1244 (9th Cir. 1998).

At step two of the sequential evaluation, the Commissioner must determine “wheth
claimant has a medically severe impairment or combination of impairmesnsslen v. Chater
80 F.3d 1273, 1290 {9 Cir. 1996); 20 C.F.R. § 404.1520(a)(4)(ii). The claimant has the bt
to show that (1) she has a medically determinable physical or mental impaimuk(g) the
medically determinable impairment is seveBee Bowen v. Yucked82 U.S. 137, 146 (1987)

A “physical or mental impairment’ is an impairment that results from anatomical, physialg

4 The rest of the procedural history is not relevant to the outcome ofg@eud is thus omitted.
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or psychological abnormalities which atemonstrable by medically acceptable clinical and
laboratory diagnostic techniques.” 42 U.S.C. 88 423(d)(3), 1382c(a)(3)(D); 20 C.F.R. §
404.1521. Thus, medically determinable impairment must be established by objective mg
evidence from an acceptable medical sou2@C.F.R. § 404.1521" Regardless of how man)
symptoms an individual alleges, or how genuine the individual’s complaints may appear t
theexistence of a medically determinable physical or mental impairment canndalbléesbsd in
the absence of objective medical abnormalities; i.e., medical signs anddapbratings[.]"”
Ukolov v. Barnhart420 F.3d 1002, 1005 (9th Cir. 2005) (quotB§R 964p); 20 C.F.R.
404.1502(f) (“Objective medical evidence means signs, laboratory findings, or bdBighs*
means one or more anatomical, physiological, or psychological abnormalitiearnhze
observed, apart froffa claimant’s]statements (syptoms). Signs must be shown by medical
acceptable clinical diagnostic techniqtie20 C.F.R. § 404.1502(9g).

In addition to producing evidence of a medically determinable physical orlmenta
impairment, the claimant bears the burden at step two ofliskia that the impairment or
impairments is “severe.See Bowem82 U.S. at 146. An impairment or combination of
impairments is severe if it significantly limits the claimant’s physical or mental ability to do
basic work activities. 20 C.F.R. 88 404.1520(c), 404.1521(a). “The step two inquiry is a
minimus screening device to dispose of groundless clai®6len80 F.3d at 1290An

impairment or combination of impairments may be found “not severe’ only if thereede
establishes a slight abnormality that has ‘no more than a minimal effect on anuatiévability
to work.” Id. (citing Yuckert v. Bower841 F.2d 303, 306 (9th Cir. 1988)). However, the
claimant has the burden of proving his “impagnts or their symptoms affect laibility to

perform basic work activities.Edlund v. Massanari2z53 F.3d 1152, 1159-60 (9th Cir. 2001)
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1. Finding No Medically Determinable Physical Impairment

Ms. Penoza contends the ALJ erred in finding she had no medically determinable
physical impaimentat step two Dkt. 22 at 7-9.Specifically, she contends the ALJ erred in
failing to find psoriatic arthritis and spdplitis to be medically determinable impairmentd.
Ms. Penoza contends the ALJ erred in evaluating the opinion of Paul B. Brown, M.D., Ph
which, she arguegstablishes psoriatic arthritis and spondylitis as medically determinable
impairments.ld. The Court agrees the ALJ erred in evaluating these impairments at step

Dr. Brown is Ms. Penoza’s treating rhematologist. Tr. 2240. Dr. Brown indicatestll
been treating Ms. Penoza for over ten years for the conditions of psoriaticsaatdliti
spondylitis. Id. In January 2013, Dr. Brown completed a physical functional evaluation fof
supplied bywashington State Department of Social and Health Senixed$ for the purpose
of evaluating eligibility for public assistance. Tr. 2228.thatform Dr. Brown indicated

diagnoses of psoriatic arthritis, ankylosing spondylitis, low back pain and oktéartr.

two.

1e h

m

2229. Dr. Brown indicated that these impairmeatsse marked and severe impairments in the

areas of sitting, standing, walking, lifting, carrying, handling, pushingngulieaching,
stooping and crouchingd. Dr. Brown indicated that Ms. Penoza should perform no repeti
tasks, no prolonged sitting, standing, walking, no heavy lifting or carrying, nomgaghishing,
pulling, no bending, kneeling, squatting, twisting or climbiihdy. Dr. Brown indicated that, in
terms of “work level”, Ms. Penoza was “severely limited”, meaning she was “urabledt the
demands of sedentary work.” Tr. 2230.

The ALJ gave “little weight” to Dr. Brown’s opinions that Ms. Penoza was unable tq
meet the demands of even sedentary work due to psoriatic arthritis, ankyfusidglgis, low
back pain and osteoarthritis for the following reasons: the assessment wastenbmsth the
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longitudinal treatment history and performance on physical examinati@ns;are no xays,
CT scans, MRIs, or bone scans to support Dr. Brown’s opinions; the only physicah&txam
in the record was normal and the claimant’s sedimentation rate-esat@ve protein labs were
normal;and Dr. Brown’streatment records do not substantiate his assessmien2-23.
None of these reasons are sufficient to discount Dr. Brown’s assessment.

First, he ALJ’s general statement that Dr. Brown'’s assessiséntconsistent with the
longitudinal treatment history” is not sufficient to discount his opinion. Tr.l22eneral, a
conclusory statement finding a medical opini®mconsistent with the overall record is
insufficient to reject the opinionSee Embrey. Bowen849 F.2d 418, 421-22 (9th Cir. 1988).
Specifically, the Ninth Circuit has found that:

To say that medical opinions are not supported by sufficient objective
findings or are contrary to the preponderant conclusions mandated by the
objective findings does not achieve the level of specificity our prioscase
have required, even when the objective factors are listed seriatim. The
ALJ must do more than offer his conclusions. He must set forth his own
interpretations and explain why they, rather than the doctors’, are correct.

Id. Here, the ALJ does not identify specific inconsistencies between Dr. Brawimion and

the longitwinal record and, as such, this was not a sufficient reason to discount his opinign.

Second, thédLJ’s reference to the “normal” physical examinatiorihe records also
not a sufficient basis to discount Dr. Brown’s opinion. Tr. 22. Contrary to the ALJ'sdindin

the physical examination the ALJ refers to was not conducted by Dr. Brown bobmaiscted

as part of a neurological consultation by Mary Reif, M.D., in November 2011. Tr. 20, 2178.

Ms. Penoza was referred to Dr. Reif Dr. Brown speciftally due to concern regarding a tren
in her hands. Tr. 2181. Thus, while Dr. Reifi noted that Ms. Penoza was being treated fg
psoriatic arthritisand spyondylitis, she did not evaluate her with respect to timpsérmens but

only performed a neurogical evaluatiorio assess the concern abotieadtremor. Tr. 2178-
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2183. The ALJ fails to explain how the normal results on a neurological eval(eggassing
generalareas such as gait and balance, reflexes, atrophy, strength, sensation, andiocadrdi
contradict or undermine Dr. Browsdiagnosis of psoriatic arthritis and spondyltisis
opinion onthe limitations caused by those impairmergee Embrey849 F2dat421-22
(conclusory reasons are insufficient and do “not achieve the level of spetiregtyred to
justify rejecting a treating opinion)Moreover, there is no evidence indicating that abnorma
sedimentation rate and@active protein labs arecessary to diagnose psoriatic arthritis or
spondylitis. Thus, without moré&e fact that Ms. Penozasedimentation rate andi@active
protein labs were normal does not undermine Dr. Brown’s opinion.

Third, the ALJalsonotes that there are narays,CT scans, MRIs, or bone scans to
support Dr. Brown’s opinions. Tr. 23. However, Dr. Brown’s opinion is supported by othe
objective signs, as noted in his treatment notes, including that Ms. Penoza dxhilliiele

swollen joints as well as diffuse mele spasm, reduced chest expansion, reduced grip strel

reduced LSspine flexion and extension, and that her psoriasis appeared to have worgene(.

2249-2250see20 C.F.R. 404.1502(f) (“Objective medical evidence means signs, laborato
findings, or both”);20 C.F.R. § 404.1502(¢)Signs means one or more anatomical,
physiological, or psychological abnormalities that can be observed, apasgduretatements
(symptoms)”). Dr. Brownalsoappears to indicate on the DSHS faimtMs. Penoza has had
“multiple abnormal scans Tr. 2229. The ALJ did not address this notation or seek to deve
the record regarding the scans Dr. Brown was referringéa Mayes.\Massanar, 276 F.3d
453, 459 (9th Cir. 2001 ALJ’s duty to further develothe records triggered when there is
ambiguous evidence tiierecord is inadequate to allow for proper evaluation of evidence).
Accordingly, the lack of xrays or scans wassal not asufficientreason to discount Dr. Brown’
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assessment amtiagnoses of psoriatic arthritis and spondylitinally, as noted abovepntrary
to the ALJ’s finding, Dr. Brown'’s treatment records, notingltiple swollen joints, diffuse
musclespasm, reduced chest expansion, reduced grip strength, and reduced LS-spmariid:
extensiondoappear tgrovide support for his assessments. Tr. 2249-2250

In sum, the ALJ failed to give specific and legitimate reasons for discounting D
Brown’s goinion. As such substantial evidence does not suppo#/liis conclusiorat step
two that psoriatic arthritis and spondylitis are not medically determinable impairments
Moreover, the Court cannot conclude that this error was harbdessise these impments
were not severeThe Court reviews the ALJ’s decision for legal error and to determinda@rhg
it is supported by substantial evidence, but cannot review a finding that was notuctads,sn
this case, whether Ms. Penoza’s psoriatic arthritis and spondylitis are.sgeerOrn v. Astrye
495 F.3d 625, 630 (9th Cir. 2007). Even if this were proper, Dr. Brown'’s opinion, which t
ALJ failed to properly reject, indicated that Ms. Penozarhatked and severe functional
limitationsin several areas affecting her ability to perform basic work activifies2229. Thus
the Court cannot conclude that the evidence establishes no mora stight‘abnormality that
has ‘no more than a minimal effect on an individual’s ability to worlSiholen80 F.3d at 129(
(citing Yuckert v. BowerB841 F.2d 303, 306 (9th Cir. 1988)¥\ccordingly, on remand, the ALJ
should reevaluatkls. Penoza’s psoriatic arthritis and spondylitrecluding Dr. Brown’s
opinion,at step two.

2. Richard Coder, Ph.D., Matthew Comrie, Psy.D.,and Cynthia Collingwood,

Ph.D.

Ms. Penoza contends the ALJ misevaluated the opinions of Dr. Coder, Dr. Comrie

Dr. Collingwood regarding her ability to respond appropriately to routine changes in the
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workplace. Dkt. 22 at 9-12. The Coadrees.
i. Dr. Coder

Dr. Coder performed a psychological evaluation of Ms. Penoza in July 2012. Tr. 2
2207. Dr. Codeperformed a clinical interview and mental status examindMBE), diagnoseq
Ms. Penoza witlgeneralized anxiety disorder and assessed a GAF of'52205. Dr. Coder
opined that Ms. Penoza’s ability to reason, understand, remember and sustain cancerdsa
good andhather social interactions and interpersonal relationships are appeodma2206.
However, Dr. Coder also opined that the likelihood of Ms. Penoza being able to respond
appropriately to routine changes in the workplace was “guarddd.”

The ALJassigned verlittle weight to Dr. Coder’s opinion that the likelihoodM§.
Penoza being able to respond appropriately to routine changes in the workplacaaxdsd'g
Tr. 22. The ALJ discounted Dr. Coder’s opinion in part on the grounds that he did not poir]
any portion of the evaluation or his observations as sufgrdtiis opinion and nothing in the
“evaluation or the record asmnole supports this statementd. An ALJ may discount a
medical opinion that is “conclusory, brief and unsupported by the record as a whole ... or
objective medical findings.’Batson v. Comm’r of Soc. Sec. Adm#h9 F.3d 1190 (9th Cir.
2004). Here, however, substantial evidence does not suppogabkaTor discountingDr.
Coder’sopinion because his opinion does appear to be supported by aspects of his evalu
Specifically, during the MSE, Dr. Coder notidétMs. Penoza showed “evidence of
psychomotor agitation, as seen when her speech was pressured and she mocedsdessly
in the exam chdir and that there wdgvidence of deterioration and decompeiwain the
work place” and “evidence of deterioration and decompensation in overall abilitiydiboin.”
Tr. 2203, 2205. Thus, this was not a valid reasothis caseto discount Dr. Coder’s opinion.
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The ALJ also discounted Dr. Coder’s opinion asjlva’ because he did not explain w
was meant by “guarded” and did not provide any specific limitations stemmimgMi
Penoza’s ability to respond to changes. Tr. 22. The Court agrees t@atd@r.opinion that
Ms. Penoza’s ability to respond appropriately to changegierded is not ideal in its level of
detail. Tr. 2206. However, Dr.Coder’s opiniordoes indicate thd¥ls. Penoza’s generalized
anxiety disorder didmpacther ability to respond appropriately to routine changes in the
workplace and the abnormal findings evidenced in the MSE provide some basis for this fi
Tr. 2206. To the extent the ALJ found this portion of Dr. Coder’s opinion vague or ambigy
she had aesponsibility to further develop the record not to simply reject the opinion on tha
basis. See Maye276 F.3d at 459 (duty to further devetbprecord triggered when there is
ambiguous evidence tinerecord is inadequate to allow for proper evaluation of evidence).
Furthermoreas Ms. Penoza points o@tate agencgonsulting doctor€omrieand
Collingwood reviewed Dr. Coder’s opinion and did not find it too “vagugkt. 22 at 9-12; Tr.
96, 107. Rather, Dr. Comrie and Dr. Collingwood translated Dr. Coder’s opinion into the
concretdimitation thatMs. Penozavas “moderatefylimit ed inherability to adapt to routine
changes in the workplacd.r. 96, 107.

In sum, the ALXrred in failingset forth valid reasons for discounting Dr. Coder’s
opinion that Ms. Penoza’s ability to respond appropriately to routine changes in kptawer
was guarded.Tr. 2206. Moreover, the Court cannot confidently conclude thiswasr
harmless becauske ALJ failed to either properly reject account for this limitation in the
ability to adapt to changes in the workplace in evaluating the severity of Ms. Benoza
generalized anxiety disorder at step twor was it included in gesidual functional capég
(RFC) as the ALJ’s analysis did not reach that st&geStout v. Comm’r, Soc. Sec. Adm#b4

ORDER REVERSING AND REMANDING
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F.3d 1050, 1055-56 (9th Cir. 2006) (An error is harmless only if it is “inconsequential to th
ultimate nondisability determination” and a Court cannoisater an error harmless unless it ¢
“confidently conclude that no reasonably ALJ, when fully crediting thentesty, could have
reached a different disability determination.”).

Dr. Cader also assessed Ms. Penoza wiBnd> score of 55. Tr. 2205The ALJgives
little weight to thisGAF score on the grounds tHaAF scores generallgre “based in part on
the claimant’s subjective reporistonsidef] secondary factors such as the claimant’s
unemployment, financial situation, and family stressors, which are not retevaen disability”
and do not directly correlate “to the severity requirements ifSB&] mental disorders
listings.” Tr.23. However, these generic reasons why GAF scores should be given little
arenot valid reasons to reject the opinions out of h&®ek, e.gVanbibber v. ColvinNo. C-
546-RAJ, 2014 WL 29665, at *2 (W.D. Wash. Jan. 3, 2014) (ALJ must give specific, leqgiti
reasons for discounting a GAF score, and a general, boilerplate discussion@AWw scores d
not correlate to a finding of disability is not sufficiei)¢Carten v. ColvinNo. C14-02253CC,
2014 WL 4269085, at (W.D. Wash. Aug. 29, 2014) (finding the ALJ’s generic reasons fol

rejecting GAF scores insufficient, including the rationale that ileyrporated the claimant’s

® The GAF scoreis “a subjective determination based on a scale of 1 to 100 of ‘the clisigimigment
of the individuals overall level of functioning.’”Pisciotta v. Astrue500 F.3d 074, 1076 n. 1 (10th Cir.
2007) (quoting American Psychiatric Ass’n, Diagnostic and Statistical Mahtental Disorders 32-31
(4th ed. 2000) A GAF scorefalls within agiven10-oint range if either theeverity of symptomsr the
level of functioning falls withirthe range. American Psychiatric Ass’n, Diagnostic and Statistical
Manual of Mental Disorders at 32. @AF scoreof 51-60 indicates “moderate symptoms,” such as a
affect or occasional panic attacks, or “moderate difficulty in social or atiomalfunctioning.” Id. at
34. AGAF scoreof 41-50 indicates “[s]erious symptoms{ich as suicidal ideation severe
obsessional rituals, or “any serious impairment in social, occupatiorsghool functioning,” such as
having nofriends or the inability to keep a jolid. at 32. AGAF scoreof 31-40indicates “some
impairment in reality testing and communication” or “major impairneseveral areas, such as work
school, family relations, judgment, thinking or moodid.
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subjective complaints as well as external factors not relevant to the disatigitsnohation).
Although GAF scores are “not dispositive of mental disability for social $gqurposes” they
are relevant evidence that should be considered and can only be rejected for sgkcific an
legitimate reasonsVanbibber 2014 WL 29665t *2-3 (“A GAF score that is assigned by an
acceptable medical source is a medical opinion as defined in 20 C.F.R. 88 404.1527(a)(2
416.927(a)(®, and an ALJ must assess a claimang'sidual functional capacity based on all
the relevant evidence in the record, including medical source opinions, 20 C.F.R. 88
404.1545(a), 416.945(e).”). Accordingly, because the ALJ did not i2fe@oder'sGAF score
based on legitimate reasons spedifi the opinion, the ALJ erred. Moreover, because Dr.
Coder’s opinion regarding Ms. Penozalslity to respond to changes in the workplatay
provide soméasis forthe GAF assessment, the Court cannot conflgeonclude this error
was harmless.

Accordingly, on remand, the ALJ should reevaluate Dr. Coder’s opihairivis.
Penoza’s ability to respond appropriately to routine changes in the workplacededjyaarvell
as the GAFRassessment of 55

ii. Dr.Comrieand Dr. Collingwood

Ms. Penoza contends the ALJ also erred in evaluating the opinions of Dr. Comrie :

Collingwood that she was moderately limited in her abilityespond appropriately to change

in the work settind. Dkt. 22 at 9-12.

6 As oftheMarch 27, 201 Fevision to the regulations, the definition of “medical opinion” is now
provided in 20 C.F.R. 404.1527(a)(1) and 416.927(a)(1). However, the definition is lardenged
from the prior version and provides thfinledical opinions are statements from acceptable medical
sources that reflect judgments about the nature and severity of your impi@g)nincluding your
symptoms, diagnosis and prognosis, what you can still do despite impairment(®uaptysical or
mental restrictions.”20 C.F.R. 88 404.1527(a)(1) and 416.927(a)(1) (2017).

”Ms. Penoza does not challenge the ALJ’s rejection of Dr. Comrie’s and DngRalbd’s opinions tha
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Dr. Comrie isa State agency consulting psychologist who reviewed Ms. Penoza’s r
in July 2012.Tr. 89-97. Dr. Comrie opined that Ms. Penoza was moderately limited in hef
ability to respond appropriately to changes in the work setting. Tr. 96. Dr. Comriatedliba
this assessment was based on Dr. Coder’s opinion that Ms. Penoza’s “abilipotadras
changes is guarded due to low stress tolerance.Dr. Collingwoodanother Statagency
consulting psychologist, confirmed Dr. Comrie’s findings in January 2013. Tr. 99T1@8.
ALJ is required to consider as opinion evidence the findings of State agedcahtensultants
and to explain the weight given to such opinioBee20 C.F.R. 8888 416.927(e), 416.913a,
404.1527(e), 404.1513see als®SSR96—6p (1996), 1996 WL 374188t*2 (S.S.A.1996)
(stating that an ALJ “ry not ignore” the opinions oft&e agency medicaind psychological
consultants “and must explain the weight given tsé¢lopinions in their decisions’bawyer v.
Astrue 303 Fed.Appx. 453, 455 (9th Cir. 2008)he Commissioner may reject the opinion o

non-examining physician by reference to specific evidence in the medical feGondsa 143

F.3dat1244.
The ALJ discounted Dr. Comrie’s and Dr. Collingwood’s opinions on this issue on
ground that there is “nothing in the recotd”support limitations itMs. Penoza’sbility to

respond to changes, atiteyrely on the opinion of Dr. Coder which “is alsesagned little
weight.” Tr. 22. Substantial evidence does not support the ALJ’s rejection of Dr. Comrie’
Collingwood’s opinions on this basis. As the ALJ acknowledesComrie’s and Dr.
Collingwood’s opinionsre based on evidence in the recoamelyDr. Coder’s opinion which,
as discussed above, the Abdproperly rejected Accordingly the ALJ also harmfully erred in

evaluating Dr. Comrie’s and Dr. Collingwood’s opinions as she failed to either lyrogect or

she is moderately limited in her ability to interact appropriateli thié public. Tr. 22, 95, 106.
ORDER REVERSING AND REMANDING
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account for tks limitation in the ability to adapt to changes in the workplace in evaluating tf
severity of Ms. Penoza’s generalized anxiety disorder at stepntwalid she include it inRFC
as she failed to reach that stage in her analgeStout 454 F.3d 1050, 1055-56.

Accordingly, on remand, the ALJ should also reevaluate the opinions of Dr. Comrig
Dr. Collingwood that Ms. Penoza is moderately limited in her ability to respond appebptea
changes in the work setting

3. Finding Generalized Anxiety Disorder Nonsevere

Ms. Penozalsocontends the ALJ erred in evaluating the severity of her generalize
anxiety disorder at step two Ifgiling to follow the regulatory requiremeni§20 C.F.R. 8
404.1520a anthiling to adequately discuss the medical evidenbé&t. 22 at 14. The Court
agrees.

The regulations require the ALJ to follow a special psychiatric review techimque
determining whether a medically determinable mental impairment is s@@.F.R. §
404.1520a. pecifically, theALJ must rate the dege of limitation in four broad functional
areas Id. If the ALJ rates the degrees of the limitation in these areas as “none” or “mild,”
she will generally conclude that the impairment(s) is not severe, “unlessdeea otherwise

indicates that there is more than a minimal limitation in [the] alidityo basic work activities.’

20 C.F.R. 88 404.1520a(c) & (d)(1). Here the ALJ found “none” or “mild” limitations in the

four areas assessed and concluded the impairment was not severe. How2@er, &
discussed abovéhe ALJ erred in evaluatinidpe opinions of Dr. Coder, Dr. Comrie and Dr.
Collingwood which indicate more thamanimal limitation on Ms. Penoza’s ability ferform
“basic work activities namelyin herability to deal with changes in a routine work settigge
20 C.F.R. § 404.1522(b)(6@xample of basic work activities include “dealing with changes
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routine work setting.’;)SSR 85-28.In light of the errors in evaluating these medical opinion
the ALJ’s finding at step twthat generalized anxiety disorder is not a sewapairment is not
supported by substantial evidence.

Accordingly, on remand, the ALJ should reevaluate the severity of Ms. Penoza’s

generalized anxiety disorder at step two

B. Ms. Penoza’s Testimony
Ms. Penoza contends the ALJ erred in discounting the credibility of her subjective
symptom testimonyDkt. 22 at 13-14.The Court disagrees.

“In assessing the credibility of a claimant’s testimony regarding sulgegéin or the
intensity of symptomghe ALJ engages in a twaiep analysis."Molinav. Astrue 674 F.3d
1104, 1112 (9th Cir. 2012giting Vasquez v. Astrué72 F.3d 586, 591 (9th Cir. 2009)). “Firg
the ALJ must determine whether the claimant has presented objective medieatevof an
underlying impairment which could reasonably be expected to produce the pain or other
symptomsalleged.” Vasquez572 F.3d at 591ir{ternal citations and quotation marks omijted
“If the claimant meets the first test and there is no evidence of malingeengl_thcan only
reject theclaimant’s estimony about the severity of tegmptomsf she gives ‘specific, clear
and convincing reasons’ for the rejectiond. (quotingLingenfelter v. Astrueg04 F.3d 1028,
1036 (9th Cir. 2007)). “General findings are insufficient; rather, the ALJ mustfidesiat
testimony is not credible and what evidence undermines the claimant’s conmplaedter 81
F.3d at 834. Here, the ALJ provided several clear and convincing reasons for discounting
Penoza’'destimony.

The ALJ properly considered Ms. Penozaadequately explaine@ilure toseek
treatments a factor in discounting her credibilitgee Tommasettv. Astrue 533 F.3d 1035,
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1039 (9th Cir. 2008[jin assessing a claimantsedibility, the ALJ may properly rely on

“unexplained or inadequately explain&dlure to seek treatment or to followpaescribed

course of treatment.”) (quotingmolen v. ChateB0 F.3d 1273, 1284 (9th Cir. 1996)); SSR 96—

7p, 1996 WL 374186, at *7 (July 2, 1996) (claimant’s statements “may berésibleif the
level or frequency of treatment is inconsistent with the level of complaints, ernfi¢dical
reports or records show that the individual is not following thattnent as prescribedd there
are no good reasons for tiféglure’).® Here,as the ALJ notesjespite complaining of
debilitating pain and swelling in her elbows and hands dasgitethe recommendation of her
treating doctor that she see an orthaegtezpecializing in upper extremitidds. Penoza never
sought treatment from therthopedt specialist Tr. 21, 82. Ms. Penoza offers no real
explanation for her failure to follow through with the orthopedist except, perhaps, tlmaghe
have forgotten. Tr. 82Under the circumstances, tAéJ reasonably concluded that Ms.
Penoza’s failure to follow through with seeing a specialist “suggestsahati&gations
regarding the ‘lost use’ of heahds are not as serious as allegélt. 22.

The ALJalsoproperly considered Ms. Penoz&dlure toappear atwo scheduled

consultative examinatiores a factor imliscountinghe credibility ofhertestimony See Zamorz:

=4

v. Comm’r of Social Sec. Admid.71 Fed.Appx. 579 (9th Cir. 2012) (unpublish@iting Fair

v. Bowen885 F.2d 597, 603 (9th Cir.1989)l{e ALJ did not err in discountinghle claimant’s

8 SR 96-7pwassupersedetly SR 16-3p subsequent to the ALJ’s decision in this ca88R 163p
(effective March 162016). However, even if evaluated under hew ruling SSR 1&3p also provides
that, in evaluating a claimant’s symptonig,the frequency or extent of the treatment sought by an
individual is not comparable with the degree of the individual's subgectimplaints, or if the individual
fails to follow prescribed treatment that might improve symptoms, we imaytfe allegd intensity and
persistence of an individual's symptoms are inconsistent with the cesd®hce of record.’ SR 16-3p
at *8.
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credibility due to her failure to attend either of two scheduled consultative ggakiy. In
September 2013, Ms. Penoza submitted a declaration indicating that she recalleSe8aciy
asking her to go to other doctors for her physical conditions. Tr. 309. She indicated she
explained that her treating doctor, Dr. Brown, couldadg examinations arttiat Social
Security had agreed Dr. Brown would be the appropriate person to examirne. h&t the
hearingMs. Penozalso offered a separad&planatiorfor her nonappearanaedicating that
she only remembered missing one examination because, she believes, she mixathematitke
arrived late after the office was close@r. 60. The ALJ reasonably rejectdds. Penoza’s
explanatiosin light of the note from Disability Determination Services (DDS) indicating thé

had spoken to the claimant about scheduling a physical evaluation amadshdicated she wa

“not interested in any physical exams.” Tr. 2223. The ALJ reasonably found the Da2iSmot

more reliable in light of the fact that it was documented in such cltogepty to the time it
occurred (i.e. the same dayjl.; Tr. 22. Accordingly, the ALJ also reasonably considered N
Penoza'’s failurgéo attend the two scheduled consultative examinatsre factor imliscounting
her testimony.

The ALJ also properlgonsidered the fact thits. Penoza received unemployment
insurance benefits during her alleged period of disability. Tr. 20-21. “Continueptretei
unemployment benefits does cast doubt on a claim of disability, as it shows tpatieana
holds himself out as capable of workingshanim v. Colvin763 F.3d 1154, 1165 (9th Cir.
2014 (citing Copeland v. Bower861 F.2d 536, 542 (9th Cir. 1988)). Evidence that a clain

has sought out employment during the period of claimed disability may also be cedader

% In Ghanim the Court found that because the claimant promptly declined unemployment bentiits
a month of his onset date, it was improper to discount the claimant’s testimdrat bagsis.See
Ghanim 763 F.3d at 1165. However, this is not the case here.
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evaluating hecredibility. See Brayw. Comm’r of Soc. Sec. AdmiB54 F.3d 1219, 1227 (9th
Cir. 2009) (finding the ALJ properly considered that the claimant had recently dvaska
personal caregiver and had sought out employment since then in discounting her gjedibil
Here, tle ALJ pointed out that Ms. Penoza received unemployment benefits from the fourt
quarter of 2011 into the first quarter of 20%&Il after the onset of her alleged disabiliyhich
required her to certifghe was ready, willing, and able to work while collecting benefits20Fr
21. The ALJ also noted that Ms. Penoza continued to seek employment as a softwarerde
and testefjobsshehad worked for many years prior to her alleged disability orete) d
subsequent ther alleged disality onset date in January 2011d. Moreover, the ALJ noted
that Ms. Penozandicated that if she had gotten a cedinh one of the jobs she applied for, shq
would have tried to do itld. The ALJ reasonably found this evidence inconsistent with Ms

Penoza’s allegations of disabling symptoms commencidgnoary2011.

In sum, the ALJ provided several valid reasons for discounting the credibility of Ms.

Penoza’symptomtestimony?°
C. Allegations of ALJ Bias

Ms. Penoza contendise ALJ is biased against her and claimants like bét. 22 at 16-
27. Specifically she contends the record establishes that ALJ Sloane is biaseddéctisions
against claimantgike herself](a) associated with the application for (or receipt of) DSHS

and/or (b) claimants with psychological impairments evidenced by GAF scale@gjopses of

0The ALJ also gave other reasons for discountingés.oza’s testimonyTr. 19-21. However, the
Court need noaddress these other reasons in detail because, even if erroneous theinircheimless
as they do not negate the ALJ’s other valid reagondiscounting Ms. Austin’s testimongee
Carmickle v. Comm’r., Soc. Sec. Admb83 F.3d 1155, 1162 (9€ir. 2008) {ncluding anerroneous
reasonamong othereasons for discounting a claimant’s testimdayat mosharmlesserror if the other
reasonsre supported by substantial evidence an@tie@eouseasordoes not negate the validity of tf
overalldeterminatioh
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personality disorder.” Dkt. 22 at 1B4s. Penoza contends that the record establishes due
process, statutory and regulatory violations and that ALJ Sloan’s bias should didografiiym
re-hearing Ms. Penoza’s claim on remand. at 15, 27.

ALJs in social security disability cases are presumed to be unbigsbdieiker v.
McClure 456 U.S. 188, 195 (1982). “This presumption can be rebutted by a showing of g
of interest or some other specific reasons for disqualificatitth.™[E]xpressions of
impatience, dissatisfaction, annoyance, and even anger, that are within the boumals of w
imperfect men and women ... sometimes display,” do not establish lRadlihs v. Massanayi
261 F.3d 853, 858 (9th Cir. 2001) (quotiniteky v. United State§10 U.S. 540, 555-56, 114
S.Ct. 1147, 127 L.Ed. 2d 474 (19944.claimant asserting bias mushow that the ALJ’'s
behavior, in the context of the whole casesvem extreme as to display clear inability to reng
fair judgment.” Rolling, 261 F.3d at 858 (quotirigteky, 510 U.S. at 551). The burden of
establishing a disqualifying interest “te®n the party making the assertiond. at 196.
Moreover, “actual bias,” rather than the “mere appearance of impropriety,” musioe &
order to disqualify an ALJBunnell v. Barnhart336 F.3d 1112, 1115 (9th Cir. 2003).

Ms. Penoza fails to mette heavy burden of showing bias in this case. In support @
claim of bias, Ms. Penoza presents 84 decisions from ALJ Sloane on otmamdasocial
security disability applications, as well as associated medical recbrds11-2178. Ms.
Penozacontends that ALJ Sloane’s attribution of “little” or “no weight” to opinions of DSHS
doctors ina high percentage of thesases show a pattern or practice of bibkt. 22 at 15-27.
Specifically, Ms. Penoza contends the statistical evidemitie respect to these 84 decisions,
demonstrates that

Forty-four of the 84 submitted decisions contain a reference to DSHS

doctors and to the weight given to 86 opinions from such doctors. The
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ALJ gave "“little”, “minimal”, “limited”, “very little” or “n o” (“little™)

weight to 71 of those 86 opinions (81%) and only gave “great” or
“significant” (“significant”) weight to 2 of those 86 opinions. Moreover,
in the great majority of the remaining 13 occasions when the ALJ gave
“some” weight to “DSHS doctors;’some” weight meant that the ALJ
accepted only the portions of the opinion that did not support a finding of
disability, and rejected the portions of the opinion that supported
disability. In short, this ALJ gave “some” or “significant” weight to
fewer han 5 opinions by DSHS doctors supporting disability and gave
“little” weight to the more than 80 opinions by DSHS doctors supporting
disability.

Dkt. 22 at 17-18. Ms. Penoza also contends the evidence shows that:

only one of the 34 decisions thatdluded reference to DSHS and GAF

... was favorable to the claimant (2.9%), while 17 of the 24 decisions
were favorable (71%) to the n@BHS/GAF claimants... Thirty-three

(33) of the 34 claimants who submitted both fgpef evidence
[DSHS/GAF] lost; 41of the 44 claimants who submitted evidence for
DSHS lost, and 47 of 50 claimants who submitted GAF evidence lost.
On the other hand, 17 of the 24 claimants who submitted neither form of
evidence won their case. [Moreover,] ALJ Sloan found only 1 of 34
claimants who submitted both of the above type of evidence to be
“credible,” “generally credible,” or “sufficiently credible.”

Dkt. 22 at 22-23.

Several courts have found that ALJ bias cannot be proven by statistical adalysjs a
but that an ALJ'salleged bias must be judged on a case by case I&es®.g, Johnson v.
Commi of Soc. Se¢No. 08-4901, 2009 WL 4666933, at *4 (D.N.J. Dec. 3, 2009) (noting 1

an ALJ’s impartiality should not be judged by statistics of how that judge has previowsly; r

Smith v. AstrueNo. H-07-2229, 2008 WL 4200694, at *5-6 (S.D. Tex. Sept. 9, 2008) (find|

that an ALJS approval rate of only 7.19 perceoimpared to an averagepaoval rate of 52.99
percentwas troubling, but insufficient, in and of itself, to show bidshwever, even if
statistical evidence werelevant to the issue of ALJ bias, Ms. Penoza fails to demonstrate
her sample of cases is “random, unbiasedssatistically significant.”Cope v. ColvinNo. C15-

1744, 2016 WL 6439940, at *9 (W.D. Wash Nov. 1, 20%&¢also, Yostv. Colvin No. C15-
ORDER REVERSING AND REMANDING
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1279, 2016 WL 2989957, at *11 (finding plaintiff erred in alleging ALJ bias by failing to
demonstrate that samples in sample were randomly selected and statisticadlySmithv.
Colvin, No. C14-1530 TSZ, 2016 WL 8710029, at *6 n.4, *6-7 n.5 (finding theeyd&arkins v.
Astrue 648 F.3d 892, 903 (8th Cir. 2011in¢ling statistical evidencef lower than average
approval rating involving @eimantswho are obese women with fibromyalgia and mental
impairmentdnadequate to establigienerabiasagainst claimants with those characterigtics
Ms. Penoza assgs that her sample of decismisstatistically representative becauseses are
“randomly assigned” té&\LJs and the decisions “are identified in the record by dates and la
firms.” Dkt. 27 at 11.However, Ms. Penoza fails to establish that the 84 cases represent §
random selection of cases actually assigned to ALJ Sldaee Cope2016 WL 6439940, at *9
For instance, Ms. Penoza does not compare the demographics or case history ofdmésclai
represented by the law firms in these cases to those of other claimants waolsipre ALJ
Sloane, nor does Ms. Penoza explain how the law firms from which her sample of asses
drawn were selectedSead.

Moreover, adverse results do not autoosly equate to biaand statistics cannot be
viewed in a vacuum. He statistical evidence cited by Ms. Penoza herelittlas if any,
probative value ‘because it is mabored to reversal rates or amther objective standard that
properly would allow a trier of fact to draw an inference of bid5.Copg 2016 WL 6439940,

at *9 (quoing Doan v. Astru&, 2010 WL 1031591, at *15 (S.D. Cal. March 19, 203&p

11 Ms. Penoza also notes that in some of the 84 decisions, ALJ Sitethéegally invalid or otherwise
insufficient reasons for discounting DSHS doctors’ opinions and GAF scorés22Dd&t 15-19, 24-26.
However, that ALJ Sloane may teerred in giving invalid reasons for discounting some of these
opinions and GAF scores is not sufficient to establish bias. Althoegtrtbrs may have served as a
basis for remand in those cases, Ms. Penoza fails to demonstrate they amaoytitingmore than just
errors.

2Doanewas reversed in part on appealthe grounds thale claim for benefits was moot thus
ORDER REVERSING AND REMANDING
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Wrightmanv. Colvin No. C15-1557, 2016 WL 4425318 (W.D. Wash. Aug. 22, 2(firG}ing
“[tlhe small assortment of prior decisions by the Alithin which Wrightman does not
indicate how may, if any, were reversed upon review — does not demonstrate the alleged
routine misapplication of thlaw”). Thus, t may be thathese statistics reflect littimore than
that in many caseALJ Sloan correctly afforded little weight to many of the DSHS doctors
opinions and GAF scores and properly denied benefits. However, absent additionaltiofor
anda showing that “the data provided is random, unbiased, and/or statistically aigfiifis.
Penoza’s claim of bias relies largely on speculagiod fails to rebut the presumption of
impartiality on the part of the ALJ in this casgéope 2016 WL 6439940, at *9.

Although Ms. Penoza makes no specific argument on the is&@otirt notes that the
record also includeseveraldeclarations from attorneys who have appeared before ALJ Slo
Tr. 342-346. The Court agrees with the analysisroflar declarations ilCope 2016 WL
6439940, at *10, that, kvle troubling,these declarations amesufficient to establish bias on th
part of ALJ SloaneCope 2016 WL 6439940, at *10Several of the declarations appear to
reflectgeneral perceptionsf specificattorneys but are unsupported by evidence or specific
examplesf allegedly biased conduct. Tr. 342-34doreover, the few specific examples give
of ALJ Sloane’s comments or behavior are insufficient, without moragtt the heavburden
of establishing biasSeeRollins 261 F.3d at 858 (“[E]xpressions of impatience, dissatisfacl
annoyance, and even anger, that are within the bounds of what imperfect men and wome

sometimes display,” do not establish bias.”). Ms. Penoza also does not argue thatakleJ S

depriving the district court of jurisdiction over the merits of the c&seDoan 2010 WL 1031591affd
in part and revd in part, 464 Fed.Appx. 643 (9th Cir. 2011)}{owever, while inDoaneit was ultimately
determined that the district coumted not haveeach the merits of the bias claim, the reasoning cited
thereinis applicabldo the facts of the instant case.
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exhibited specific behavior toward her in this case that demonstrated anylaaltiasor that
the alleged bias affected this particular decisiBaeRollins 261 F.3d at 858 (a claimant
asserting bias must “show that the ALJ’s behavior, in the context of the whaleveasso

extreme as to display clear inability to render fadlgnent.” (internal quotations and citation

omitted)).
In sum, the Court finds Ms. Penoza has failed to meet her burden of demonstrating
ALJ Sloane is biased against her and claimants like her. Accordingly, the Cdumtsléo

direct the Commissioner to reassign this case on remand. However, nothing in thishOudiz
beread to prevent the Commissioner from reassigning this matter to a différ@onAemand.
CONCLUSION

For the foregoing reasons, the Commissioniana decision IREVERSED and this
case IREMANDED for further administrative proceedings under sentence four of 42 U.S
405(9.

On remand, the ALJ shoul(ll) at step twaeevaluate Ms. Penoza’s psic arthritis
and spondylitis, including Dr. Brown’s opinioas well aghe severity of Ms. Penoza’s
generalized anxiety disord€R) reevaluate DrCoder’s opinion that Ms. Penoza’s ability to
respond appropriately to routine changes in the workplace is guarded as telGasF
assessment of 58) reevaluate the opinions of Dr. Comrie and Dr. Collingwood that Ms.
Penoza is moderately limited inrtability to respond appropriately to changes in the work
setting and (4)as necessametermine the RFC and proceed with steps four and five of the
sequential evaluation process.

DATED this 28h day of April, 2017.
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\V)
The Honorable Richard A. Jones
United States District Judge
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