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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
DAVID J. DELAITTRE,
Plaintiff, CASE NO. C15-1905-RAJ
V.
ORDER RE: MOTIONS TO UNSEAL, TQ
NANCY A. BERRYHILL, REMOVE CONFIDENTIALITY
Acting Commissioner of Social Security DESIGNATIONS, AND FOR
SANCTIONS, AND MOTION TO SEAL
Defendants.
INTRODUCTION
In motions before the Court (Dkts. 28, 42, 537nintiff David DeLaittre seeks to unse

his pending motion for partial summgndgment regarding retaliatioseg Dkt. 30), his reply to

Doc. 67

al

defendant’s opposition to that motiosed Dkt. 54), and his opposition to defendant’s pending

motion for partial summary judgmenteé¢ Dkt. 39). Plaintiff also seeks removal

confidentiality designations made by the So8aturity AdministratiofSSA) and sanctions fg
overbroad designations. Defendant Nancy A. Beliropposes plaintiff's motions and moves
seal her opposition to plaintiff's motion for partial summary judgmss® Dkt. 46). (Dkt. 44.)

For the reasons set forth below, plainsifimotions (Dkts. 28, 42, 57) are DENIED a
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defendant’s motion (Dkt. 44) is GRANTED.

BACKGROUND

Plaintiff is a Regional Chief Administratv Law Judge in theDffice of Hearing

Operations (formerly the Office of Disabilidjudication and Review (ODAR)) for the SSA.

He alleges violation of the Americans with Dbddies Act and his civil rights through advers

employment actions by the SS%d ODAR. (Dkt. 1.) Among ber claims, plaintiff alleges

retaliation for his engagemem protected activityi¢l. at 10), including, as addressed in
motion for partial summary judgmerdeé Dkt. 30), retaliation resulting from the filing of h
lawsuit.

The parties in this case entered irdoStipulated Protects Order governing thg
designation and treatment of cwmi@ntial, proprietary, or private information or materi
produced in discovery. (Dktl7.) The order does not cenfblanket protection on a

disclosures or discovery responsestends only to information atems “entitledto confidential

treatment under applicable legainmiples,” and does not presumply entitle the parties to file

confidential information under sealld(at 1-2.) Confidential matil includes medical record
and information, personnel and ployment-related records, tevecords, statements of an
current or former government employee regaydh workplace or Office of Inspector Gene
investigation, complaint, orllagation, documents related tayacurrent or former governmer

employee’s protected activity, and any other records the release df witiout a protectivg

order would potentially violate éhPrivacy Act, 5 U.S.C. § 552alhe parties must designate

only the parts of documents or other materiat tjualify for protectiorand clearly identify thg

1 United States District Judge Richard A. Jondsrred plaintiff’'s first two motions to unseal, §
well as defendant’s motion to seal, to the undeesigon November 27 and 28)17. The undersigne
also herein considers plaintiff's related third motiorutseal, as plaintiff appears to contemplate in
motion. See Dkt. 57 at 3.)
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protected portions.Id. at 4-5.)

Plaintiff now moves to unseékiefing and attachments assated with pending motion
for partial summary judgment, to removenéidentiality designations, and for sanctiol
Defendant argues the propriety of the confidemyialesignations and the filing of the summs
judgment briefing and attachments under seal puatdoahe protective dier and in compliancs
with applicable laws and policies.

DISCUSSION
There is a “general right tmspect and copyyblic records and amments, including

judicial records and documents.Nixon v. Warner Communications, Inc., 435 U.S. 589, 59]

(1978). The Court starts with a strong presuamptavoring the public’s acss to court records.

Foltz v. Sate Farm Mut. Auto Ins. Co., 331 F.3d 1122, 1135 (9th Cir. 2003ccord Local Civil
Rule (LCR) 5(g) (“There is a strong presuroptiof public access to the court’s files.”) Th
presumption is “based on the need for federal courts . . . to have a measure of accountak

for the public to have confidence the administration of justice.” Ctr. for Auto Safety v.

A

nS.

Iry

A\1”4

4

is

ility and

Chrysler Group, LLC, 809 F.3d 1092, 1096 (9th Cir. 2016) (quoted and cited sources omijtted).

The presumption applies fully to dispositive pleadings and attachm#&aisakana v. City of
Honolulu, 447 F.3d 1172, 1178-79 (9th Cir. 2006).
The public right of access gualified, not absoluteUnited Sates v. Bus. of the Custer

Battlefield Museum, 658 F.3d 1188, 1192 (9th Cir. 2011Accord Nixon, 435 U.S. at 597

Documents attached to a sumgnardgment motion may be fileok maintained under seal whe

a party can “articulate[] compelling reasossipported by specific factual findings™ th

outweigh the public’s interest in accedsamakana, 447 F.3d at 1178 (quoted source omitfe

2 The Ninth Circuit has explained that cosling reasons are required when consider
documents attached to a motion for summary juddrimtause the resolution of a dispute on the me
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As a general matter, compelling reasons suffictenoutweigh the public interest and justify

maintaining court records undezad “exist when such ‘court files might have become a vel

for improper purposes,” such d&lse use of records tgratify private spite, promote public

scandal, circulate libelous statents, or release trade secretsd: at 1179 (quotingNixon, 435
U.S. at 598).

The decision on access rests within the dismmeof the district ourt, exercised with
consideration of the facts and circumstances at isdligon, 435 U.S. at 599. In sealing
retaining a seal, the court must “base iecidion on a compellingeason and articulate th
factual basis for its ruling, withoutlggng on hypothesis or conjecture.’Kamakana, 447 F.3d

at 1179 (quoted source omitted).

Plaintiffs summary judgmentoriefing is supported byand contains quotes from

documents and deposition transcripts designabedidential by defendant. Plaintiff states t
quoted portions do not contain personal or ifgng information, andare no more thai

excerpts of witness statements and transcrgstablishing disaninatory conduct by ODAR

managers and employees. He avers defendaigrdged as confidentialearly every page of

documents produced and most witness depaoditanscripts in their entirety.
Prior to filing his summary judgent briefing, plaintiff regcted redactions to certa

documents proposed by defendant as an altieen to filing under seal He maintains thg

whether by trial or summary judgment, is at theart of the interest in ensuring ‘the publig
understanding of the judicial process and of significant public eveniathakana, 447 F.3d at 1174
(citing Foltz, 331 F.3d at 1135-36 (“summary judgment adjudicates substantive rights and serv

substitute for trial™) (quoted sources omitted). Moeeently, the Ninth Circuit “ma[d]e clear that public

access to filed motions and their attachments does not merely depend on whether the motion is te
‘dispositive.” Rather, public access will turn on whetheritiotion is more than tangentially related to
merits of a case.”Ctr. for Auto Safety, 809 F.3d at 1097-1102 (concluding a motion for prelimin
injunction was more than tangeniyarelated to the merits of ¢hcase and requiring compelling reaso
rather than the “good cause” exception applied to mhecus attached to a discovery motion unrelate
the merits of a case).

ORDER
PAGE - 4

icle

e

he

N

n

S
eS as a

chnically
he
ary
ns,
j to




10

11

12

13

14

15

16

17

18

19

20

21

22

23

proposed redactions conceal information necedsanyroving his claim, do not allow the read
to determine the information concealed, and present an attempt to hide SSA emg
misconduct. He contends the proposed redaatif the name of a specific email author &
interviewee make it difficult, if not impossibléo use one of the most important docume
supporting his theory of liability, and deny hithe ability to attribug# discriminatory ang
retaliatory acts to the individual accused. (DktaR8-5 (citing Dkt. 29, Exs. A & C).) Plaintif
observes this same individual afready identified in the complaint and that the document
issue do not provide any persor@nfidential ifiormation.

Plaintiff maintains that, despite his repeatdajections, defendantifad to provide anyj
legal authority for the confidentiality designationsle requests legal authority for each pa
designated confidential, and an order to unaadlremove the confidentiality designation on
documents and transcriptdefli in support and oppi®n to pending motions for partig
summary judgment. Plaintiff b requests sanctions for tliesignation of “nearly all
documents as confidential in order to deter futiodation of the protective order, court rules,
jurisprudence prohibiting such ingger designation in an effort tmnceal the illegal conduct ¢
government employeesSee Dkt. 28 at 12, Dkt. 42 at 9, and Dkt. 57 at 4.)

Defendant notes that the cross motions faotiglelsummary judgment entail considerati
of alleged retaliation for employees’ engagemaermirotected activities Defendant points to, if
addition to plaintiff's activity, tle protected activity of fourteewitnesses who testified in
Merit Systems Protection Board (MSPB) case assing allegations of misconduct by plaint

and of ten witnesses who gave statements imagstigation into whether plaintiff retaliatg

er
loyees’
\ind

nts

=h

S at

ge
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1
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d

against witnesses in the MSPB mattefSee(Dkts. 30 & 36.) Defendant argues maintaining

documents under seal would alleviate the cameaf all SSA employees about exposure
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retaliation. &ee, e.g., Dkt. 36, Ex. B at 22, 54-55 (MSP&ecision pointing to testimony i
which SSA employees expressed fear of retalialio8he notes that a former SSA employee
expressed concern about information puplaccessible in the complaintSeg Dkt. 45.)
Defendant also points to tHf&SA’s statutory and regulatoigbligations to protect thg
privacy of its employeesSee 20 C.F.R. § 401.5. Under the Privacy Act of 1974, the SSA
not disclose any record contained in a systemecdrds unless the disslare is permitted unde
a specific exemption. 5 U.S.C. § 552a@); C.F.R. 88 401.10, 401.110(clpefendant assert]
that, while the agency may disclose recordsspant to a discovergequest under its “routin
use” regulations, 5 U.S.C. § 552a(b)(3), routise does not permit the subsequent disclos

that could occur if documents were made available to the publid1 Fed. Reg. 87119, 8717

(2016) (permitting, as routine usdisclosure of harassment irséigation files to “a court of

other tribunal, or anothgarty before such court or tribunal”).

The Privacy Act requires the SSA to establish safeguards to insure the secur
confidentiality of records and peatt against “any anticipated threats or hazards to their seq
or integrity which could result in substantre@rm, embarrassment, inconvenience, or unfairy
to any individual on whom information is mé&ined[.]” 5 U.S.C. § 552a(e)(10). Defendg
contends the public fitig of the documents at issue h@&muld result in gbstantial harm
embarrassment, inconvenience, or unfairnessSSA employees. For example, an MS
decision discusses incidents iniatn plaintiff was found to havenade “insensitive, offensivg
disrespectful, or otherwise inappropriate’mooents regarding SSA employees’ race, gen
ethnicity, or private informationhut does not disclose the iddi@s of third-party employee
discussed in such comments and was not, therefi@signated confidentia(Dkt. 36, Ex. B at

90); Soc. Sec. Admin. v. Delaittre, No. CB-7521-15-0014-T-1, 2016 WL 1580140 (April 1
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2016). On the other hand, an istigation statement, designatsahfidential andaken from the

same email author and interviewee discussegléytiff in his motions to unseal, includes t

identities of the third-party employees and otpavate information, such as the discipling

histories of those employees. (Dkt. 30, Ex. Q.)

Defendant denies the SSA proposgdeasonable redactions or tp#intiff is entitled to

=

y

sanctions. ee Dkt. 44 at 6-7.) She suggests the preposedactions served to prevent the

identification of uninvolved employees throughvelation of the struatal relationship of

involved employees. Defendantrtiver asks that, if concluding documents should not be u

seal, the Court allow redactionf sensitive information disissed within, as well as the

identities of the individualseporting or discussing such imfpation. Defendant denies any

effort to conceal improper or illegal condu@and notes the production of thousands
documents, including those deemed confidentiedyant to the protectvorder.

Plaintiff has not been denied access to anthefdocuments designated as confiden
While proposed redactions tmnfidential documents may hap®sed difficulty in crafting g

motion not subject to filing undeeal, the confidentiality designatis have not interfered wit

nder

of

rial.

or prevented plaintiff from pursuing or proviigs claims. The question before the Court is

whether the documents at issue, and theanstguoting and attaching those documents, sh

be available for review by the public.

The motions now subject to review do notilyaallow for an individualized analysis qgf

the many different documents quoted in and attached to the summary judgment briefing.
party takes the opportunity to distinguish between the documents designated and not de
confidential, or to address the confidentialitysignations disputesh a document-by-docume

basis. The parties, instead, focus on or igeexamples in relatioto only a few individual
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documents. Also, while plaintiisserts “nearly all” documents and entire deposition transgripts

have been improperly designated confidentiad, @ourt lacks specific information allowing for

a conclusion as to the merits of that contamti Nonetheless, having considered the arguments

as raised by the partiesnd balancing the strong presumptadrpublic access to court files with

the competing interests set forth by defendam,Gburt finds compelling reasons to retain

the

confidentiality designationsna to maintain the summary judgment briefing and attachments

under seal.

As defendant observes, this case involvdsgations of retaliation and the fear
retaliation by a number of current SSA employeesluding, but not limited to, plaintiff. See,
e.g., Dkt. 29, Exs. A-D, Q-S, CC; Dkt. 36, Ex. & 22, 54-55.) Plairffis motion for partial
summary judgment, in particuladirectly addresses both hdaim of retaliation and thg
protected activities of other SSA employeedDocuments plaintiff seeks to deem ng

confidential involve or relate tallegations, complaints, and invigsttions of alleged retaliator

of

A4

n-

y

and other discriminatory acts, and protectedvagtiof current SSA employees. Some of the

documents include personal information ab@&@®BA employees and implicate the SSA
obligations under the Privacy ActSeg, e.g., Dkt. 29 at Ex. Q.) SSA employees identified g
discussed in the documents are not limitedplaintiff and other individuals named in th
complaint.

Removal of the confidentiality designations exposes plaintiff and other SSA emp
to the possibility of retaliation, and to thesdiosure of informatin that could result in
substantial harm, embarrassment, inconveniencenfairness. Maintaining the confidentiali
designations will minimize the possibility of hatm SSA employees identified and/or discus

in the documents. It will further avoid a chilijreffect on SSA employees exposed or subjeq
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retaliatory or other discriminatory acts, and/oga&ging in protected activity. To the extent the

documents discuss or reveal information about théndies not identified ior directly related tg

the allegations in plaintiff's complaint, the negd confidentiality is peicularly compelling.

See Shane Grp., Inc. v. Blue Cross Blue Shield, 825 F.3d 299, 308 (6th Cir. 2016) (*[T]he

privacy interests of innocenthird parties should weigh hebgv in a court's balancing
equation.”) (quotingUnited States v. Amodeo, 71 F.3d 1044, 1050 (2d Cit995)). However

the mere fact a document relates to an SSpl@yee discussed in the complaint does not nu

the above-described compelling considerationsamiing confidentialityand the protection of

privacy.

Defendant, in sum, identifies compelling nstderations “outweigh[ing] the gener
history of access and the public policies favoringcldisure, such as the ‘public interest
understanding the jucial process.” Kamakana, 447 F.3d at 1178-79 (quoted sources omitt
The Court finds no basis for removing the ¢denftiality designationsunsealing the summar
judgment briefing and attachments, or feanctions against defendant.  Defenda
confidentiality designations should remain pursuarthe Stipulated Prettive Order entered i
this case and in accordance with the SSA’s obligations under the Privacy Act, and the
guoting and attaching those docurseshould remain under seal.

The Court further takes note of the StipathtProtective Order’s recognition that
protections “do not cover informah that is in the puld domain or becomes part of the pub
domain through trial or otheise.” (Dkt. 17at 2.) This Order shoulde understood to apply 4
this juncture and extend to consideratiorthef pending motions for partial summary judgme
and not addressing considerations as to the useanele, or admissibility of evidence at trial.

111
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CONCLUSION

Considering the facts and circumstances at issue in this case, the Court finds con
reasons to maintain confidentiality designatiansd the filing of the summary judgment briefi
and attachments under seal, and concludes tlkeasens outweigh the public’s interest in acg
to the Court’'s files. Accordingly, plaifits motions to unseal, to remove confidential
designations, and for sanctio(i3kts. 28, 42, 57) are DENIEDnd defendant’s motion to filg

her opposition under seal (Dkt. 44) is GRANTED.

DATED this_11th day of December, 2017.
Mary Alice Theiler
United States Magistrate Judge
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