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THE HONORABLE JOHN C. COUGHENOU

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

BRUCE TOERING individually and on CASE NO.C15-2016 JCC
behalf of those similarly situated,
ORDERGRANTING PLAINTIFF'S
Plaintiff, MOTION FOR CLASS

CERTIFICATION
V.

EAN HOLDINGS LLC,

Defendant.

This matter comes before the CourtRIaintiff’'s Motion to Certify ClasgDkt. No. 4]).
Having thoroughly considered the parties’ briefing and the relevant reher@ourt finds oral
argument unnecessary and her&3ANTS the motion for the reasons explained herein.

l. BACKGROUND

This lawsuit is a putative class actionwhich Plaintiff Bruce Toering alleges that
Defendant EAN Holdings LLC, doing business as Enterprise, Alamo, and Na@onmahtal
companiesyiolated SeaTac Municipal Code7.45, the Washington Minimum Wage Act
(“MWA™), Wash. Rev. Codg 49.46, andhe Wage Rebate Act (“WRA"Wash. Rev. Code
§ 49.52.

On January 1, 2014, the “Ordinance Setting Minimum Employment Standards for
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Hospitality and Transportation Industry Employers” (“Ordinance”) went ifiexceand was
codified as SeaTac Coder&ts.Relevant to this case, the Ordinance required that all cover
workers be paid a “living wage” of $15 per hour, adjusted annually. SeaTac Code § 7.45.
The living wage increased to $15.24 per hour on January 1, P6&6ng worked for EAN, a
transportation employéras a driver from September 12, 2012 to August 18, 2015. (Dkt. N
at 3.) In 2014, Toering earned $9.32 per hddr) Beginning January 1, 2015, he earned $9.
per hour. [d.) It is undisputed that EAN did not pay its covered employees the living wage
required by SeaTac Coder&#A5 from January 1, 2014 to August 23, 2015.

In August2015, the Washington State Supreme Court upheld the validity of the
Ordinance “in its entirety.Filo Foods, LLC v. City of SeaTa857 P.3d 1040, 1045 (Wash.
2015). EAN began paying its employees the living wage on October 23, 2015, retroactive
August 23, 2015. (Dkt. No. 47 at 3.) In November 20ld&ering filed this putative class actior
on behalf of current and former employees of EAN. (Dkt. Nb.a2-4-5.) Toeringseeks lost
wages, prejudgment interest, double damages on willfully withheld wagestamewtees and
costs. [d. at 8.)

In June 2016, EAN mailed a settlement agreement to nearly 400 current and formg
employees, offering back wagayments—but no interest or double damages—in exchangg
the employee’s release of any claims against EAN, including those agsefitedring in the

present action. (Dkt. No. 41 at 4-6.) To date, about 358 of 385 putative class members h

! A “covered worker” is “any individual who is either a hospitalityrier or a transportation workerSeaTac Cods
§7.45.010(C). A “transportation worker” is defined as “any nhonmandgedasupervisory individual employed H
a transportation employerSeaTac Code 8.45.010(N).

2 A “transportation employer” is defined as an entity that “operatesowid®s rental car services utilizing or
operating a fleet of more than one hundred (100) cars” and “employs teni{25) or more nonmanagerial,
nonsugrvisory employees in the performance of that operation.” SeaTac Cadé58810(M)(2)(a) & (b). EAN
does not dispute that it is a transportation employer under the code. (DkO Aio1b.)
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signed theeleasd“releasors”)® (Dkt. No. 51 at 2.) Toering is among the twesgxen class
members who have not. (Dkt. No. 41 at 6.) Toering now seeks class certification under F
Civ. P. 23(b)(3) and moves for an order certifying the following class

All past and present employees employed by Defendant at any

time since January 1, 2014 at its SeaTac locations in hourly paid,

nonmanagerial and nonsupervisory job positions, including, but

not limited to “lot drivers,” “oil changers,” “mechanics,”

“customer service agent,” “return agent,” “exit booth agent,”

“shuttle driver,” “service agent,” and other positions.
(Dkt. No. 241 at 18.)
. DISCUSSION

A. Legal Standard for Class Certification
A party seeking to litigate a claim as a class representative must affirmatitiely the

requirements of Fed. Kiv. P.23(a) and the requirements of at least one of the categories
Rule 23(b) WalMart Stores, Inc. v. Duke&31 S. Ct. 2541, 2551 (201Mazza v. Am. Honda
Motor Co, 666 F.3d 581, 588 (9th Cir. 2012). In determining whether the plaintiffs have c3
this burden, the Court must conduct a “rigorous analySierieral Tel. Co. of Sw. v. Falco4b7
U.S. 147, 161 (1982 his inquiry may “entail some overlap with the merits of the plaintiff's
underlying claim[,]” though the Court considers the merits only to the extdrihthaoverlap
with the requirements of Rule 23 and allow the Court to determine the certificgi@on an
informed basisEllis v. Costco Wholesale Cor57 F.3d 970, 981 (9th Cir. 2011). The ultim

decision tacertify a class is within thedlirt’'s discretionVinole v. Countrywide Home Loans,

Inc., 571 F.3d 935, 944 (9th Cir. 2009).

% The Complaint does not allege that the releases are inekdgenerallpkt. No. 21. EAN'’s contention that 35§
members of the putative class are barred from bringing suit due toe¢hsaglis an affirmative defense, and alsg
relevant to a damages calculation. Furthermore, although the Court ntakédisg m the releases now, it is
possible they are void or voidable untlarsen v. Ricel71 P. 1037, 10390 (Wash. 1918) and SeaTac Code
8§7.45.080 & 090(A).
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B. Rule 23(a) Requirements

Rule 23(a) requires that one or more members of a class may sue as a representg
plaintiff only if (1) the class is so numerous that joinder is impracticable; (& #ie common
guestions of law or fact to the class; (3) the claims or defenses e$eapative parties are
typical of those of the class; and (4) the representatives will fairly aglately protect the
interests of the absent class membieesl. R. Civ. P23(a);Mazza 666 F.3d at 588 (Rule 23(a
requires “numerosity, commonality, typicality and adequacy of represanijatt AN contests
certificationon typicality and adequacy grountiéDkt. No. 47 at 7.) Because a rigorous anal
is required regardless afdefendant’s opposition, the Court addresses each requirement
independently.

1. Numerosity

Rule 23(a)’s first requirement is satisfied when the proposed class isesufiici
numerous to make joinder of all members impracticable. Fed. R. A8(&)(1). The
numerosity requirement requires the examination of the specific fagssbfcase, though “in
general, courts find the numerosity requirement satisfied when a clasteimelt least 40
members.’Rannis v. Recchj@880 Fed. App’x 646, 651 (9th Cir. 2010) (unpublishedgalso
Troy v. Kehe Food Distributors, In@76 F.R.D. 642, 652 (W.D. Wash. 201d¢rtifying a clasq
of forty-three to fiftyfour workers) Here, Toeringrepresents approximately 385 employees
worked at least one pay period during 2014 in which they earned less than $15.00 an hot

pay period between January and August 2015, in which they earned less than $15.24/an

* EAN also argues that Toering does not have standing to challenge the rélsgsesiously statedloering, in
his complaint, does not challenge the releases. In fact, seeing asetssttibment letters were not sent to putati
class members until approximately seven months after the Tomsititgiied this action, it would have been diffic
for him to speculatively challenge future releases. Defendant’s standingemgaccordingly fails.
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putative class aB85members is more than sufficient to make joinder of all members
impracticable. The numerosity requirement is met.
2. Commonality

Under Rule 23(a)(2)’'s commonality requiremenplaintiff must demonstrate that the

“class members’ claims ‘depend upon a common contention’ such that ‘determinatstrughit

or falsity will resolve an issue that is central to the validity of eacmalaone stroke.”Mazza
666 F.3d at 588 (quotingukes 131 S. Ct. at 2551). The key inquiry is not whether the plair
have raised common questions, but whether “class treatment will ‘generat®camswersapt
to drive the resolution of the litigan.” Abdullah v. U.S. Sec. Assocs., Jn@81 F.3d 952, 957
(9th Cir. 2013) (quotindpukes 131 S. Ct. at 2551) (emphasis in original). Every question of
or fact need not be common to the class. Rather, all Rule 23(a)(2) requiresigiéaiginifcant
guestion of law or fact.Id. (quotation omitted)see Meyer v. Portfolio Recovery Asspéf.7
F.3d 1036, 1041-4D¢h Cir.2012. The existence of “shared legal issues with divergent fag
predicates is sufficient, as is a common core of salient facts coupled \pidnadeslegal
remedies within the classfanlon v. Chrysler Corp.150 F.3d 1011, 1019 (9th Cir. 1998)
(amended).

Minimum wage violations are well suited fdasswide dispositionRamos v.
SimplexGrinnell LR796 F. Supp. 2d 346, 359—-60 (E.D.N.Y. 2011) (gathering cases and n

that numerous courts have found wage claims are perhaps “the most perfect questiass f

tiffs

aw

tual

pting

treatment”).Here, Toering claims, and EAN does not dispute, that EAN failed to pay its hourly

employees the livig wage of $15.00 per hour during 2014 or $15.24 per hour during 205
putative class members complain of the same injury of being undevglagdher EAN was

obligated under SeaTac Cod&.85 to pay its hourly employees in accordance with the livin
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wage minimums set by the ordinance is a single, common question capable of besrgdiosiv

a classwide basisBecause the commonality linking the class members in this case is the

dispositive question in the lawsuit, this matter is a “classic casesfintent as a class action.’

Evon v. Law Offices of Sidney MickéB8 F.3d 1015, 1030 (9th Cir. 2012) (district court ablised

discretion in finding that commonality was absent in FDCPA class actiorewliggositive legal
guestion was common to all claims). The commonality requirement is satisfied
3. Typicality

Toering must next show that his claims are typical of the dfass.R. Civ. P23(a)@).
“The test of typicality ‘is whether other members have the same or similay,injoether the
action is based on conduct which is not unique to the named plaintiffs, and whether other
members have been injured by the same course of condtilis;"657 F.3d at 984 (internal
guotation marks omitted). The commonality and typicality inquiries, which “tencttgent
both serve as “guideposts for determining whether under the particular siarioes
maintenance of a class action is economical and whether the named plaintiff's cldima and
class claims are so interrelated that the interests of the class members will néairly
adequately protected in their absendaukes 131 S. Ct. at 2551 n.5 (quotations and citation
omitted). Ultimately, reggsentative class claims are ‘typical’ if they are “reasonably co
extensive with those of absent class members; they need not be substantiadlglitielanlon,
150 F.3d at 102Gsee Rodriguez v. Hayes91 F.3d 1105, 1124 (9th Cir. 2010) (noting the
“permissive” nature of the typicality inquiry).

TheCourt agrees with Toering that lnkeims are “reasonably eextensive” with those
of the absent class membdds.Toering was employed by EAN in a nonsupervisory, hourly

during the class period and was not paid the living wage under SeaTac CodeERAR 4gues
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that because Toering did not sign the release, his claim is not typical of dhiggakass
members who signed the release. This argument misses the mark. Both Toermggpandtive
class members, whether they signed the release or not, suffered the samenglipgedea
failure of EAN to pay its covered employees the living wage mandated bpS€atle §.45.
To the extent EAN paid putative class members who signed the release,ulthimgact the
damages calculatiohlowever thedifference in damages owed to class members in wage and
hour cases is not a basis for denying class certificafiaguero v. Ashley Furniture Indus., In¢.
824 F.3d 1150, 1155 (9th Cir. 20T6Rule 23(a)(Bis satisfied.
4. Adequacy of Representation
Finally, Rule 23(a)(4) requires that the named plaintiff “fairly and adelytigtect the

interests of the clasBed. R. Civ. P23(a)(4). To determine whether the representative parti¢s

will adequately repigent a class, the Court must examine (1) whether the named plaintiff and his

counsel have any conflicts of interest with other class memdoeiq2) whether the named
plaintiff and his counsel will prosecute the action vigorously on behalf of the Elass657
F.3d at 985 (citingdanlon, 150 F.3d at 1020). As the Ninth Circuit has noted, adequate
representation depends upon “an absence of antagonism between representativestaedjab
and a sharing of interest between representatives and abseBliee57 F.3d at 985

(quotations and citation omitted). Here, the Court finds that Toering and his counsel will

® In Vaquerq the court held:
In a wage and hour case, unlike in an antitrust class action, the employer
defendant's actionmsecessarilycaused the class mesns' injury. Defendants
either paid or did not pay their sales associates for work performed. &to oth
factor could have contributed to the alleged injury. Therefore, even if the
measure of damages proposed here is imperfect, it cannot be disputed that the
damages (if any are proved) stemmed fidefiendand’ actions. The district
court did not abuse its discretion in holding that different damagedat&os
do not defeat predominance in this circumstance.

824 F.3d at 1155 (emphasis in original).
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adequately represent the proposed class.
For the reasons discussed throughout this order, Toering’s claims are largetaident

those of the proposed class members. Toering seeks the same types of remdedies a

determination of liability for EAN’s conduct ansinot subject to unique defenses that would

place themhim odds vith absent class members. EAN has asserted a variety of federal

preemption as well as state law defenses. These defenses are applicable tofhd#titie class

members who signed the release and those who did not; they are capable of beinthdwadt
classwide basis.

EAN has an additional defense which applies to the releasors, and argues¢hatahg
conflict between the class representative and the releasors because “[i]f theo@isuttie
settlement, the Releasor could be ‘forced to rettuer{settlement] payment,” and if EAN
prevails on its Proposition 1 defenses, the Releasor would end up with nothing.” (Dkt. No
10, quotingStewart v. Avon Prods., Ind999 WL 1038338, at *5 (E.D. Pa. Nov. 15, 1999).)
This concern is unfounded, as this is a Rule 23(b)(3) class, and if the releasors weghtheekd
settlement payment, theyill have the opportunity to opt out of the class.

Toeringaccordingly shaethe same interest in this lawsuit as the unnamed class
members. He hdsirther ceclared thahe is “motivated and determined to obtain the maximu
possible recovery for all of my fellow workers regardless of whether soomeddo sign the
release in order to receive the partial payments offered by EAN.” (Dkt. No. 48)&AN has
offered no evidence to the contraifne Court is satisfied that there are no conflicts of intere
that will preclude the named plaintiffs or their counsel from adequately ahdrépresenting
the classToering has satisfied Rule 23(a)(4)’s requirements.

C. Rule 23(b) Requirements
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After satisfying the Rule 23(a) prerequisites, a plaintiff must also deratastiat the
case is maintainable as a class action under one of the three Rule 23(b) peomg8oeting
argues that the class is certifiable unitie third prong of Rule 23(b). This prondruie
23(b)(3)—requires two separate inquiries: (1) do issues common to the class “pregfbavien
issues unique to individual class members, and (2) is the proposed class action “doperior
other methods available for adjudicating the controversy. Fed. R. A8(I9)(3).Ultimately,
certification under Rule 23(b)(3) is appropriate “whenever the actual itg@fethe parties can
be served best by settling their differences in a single actitamlon 150 F.3d at 1023 (quotin
7A Charles Alan Wright, Arthur R. Miller & Mary Kay KanEgederal Practice & Procedure
§ 1777 (2d ed. 1986)).

1. Predominance

The predominance inquiry under Rule 238))tests whether proposed classes are
sufficiently cohesive to warrant adjudication by representatidmthem Prods., Inc. v.
Windsor 521 U.S. 591, 615-16 (199Abdullah 731 F.3d at 964. This inquiry presumes thg
existence of common factual or leggdues required under Rule 23(a)’s “commonality” elem
focusing instead “on the relationship between the common and individual iddaath 150
F.3d at 1023. “When common questions present a significant aspect of the case and they
resolved fo all members of the class in a single adjudication, there is a clear justification f
handling the dispute on a representative rather than on an individual lthsi§ié primary issus
for resolution here is wheth&eaTac Code 8.45 obligated EAN toay its covered employeeq
the living wage. This claim predominates over all others and is well suited tewitkess
resolution.

2. Superiority
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Rule 23(b)(3) also requires the Court to find that a “class action is superior to othef

available methods for fairly and efficiently adjudicating the controveFad. R. Civ. P.
23(b)(3). When undertaking this inquiry, the Court considers (1) the interest of individuals
within the class in controlling their own litigation; (2) the extent and nature ob@mging
litigation commenced by or against the class involving the same issut®e ()nvenience ang
desirability of concentrating the litigation in a partieliarum; and (4) the manageability of th

class actionSeeFed. R. Civ. P23(b)(3)(AHD); Zinzer v. Accufix Research Indnc., 253 F.3d

e

1180, 1190 (9th Cir. 2001). Consideration of these factors must “focus on the efficiency and

economy elements dfi¢ class action so that cases allowed under subdivision (b)(3) are th
that can be adjudicated most profitably on a representative basizel, 253 F.3d at 1190.

Here, a class action is superior to other available methods of adjuditeticlgss
members’ claimsEAN maintains that individual lawsuits to resolve these claims are prefer|
However, fw]here damages suffered by each putative class member are not large,” the fi
factor “weighs heavily in favor of certifying a class actiol.; seeWolin v. Jaguar Land Rove|
N. Am. LLG 617 F.3d 1168, 1175 (9th Cir. 2010). The average amount of withheld wages
$6,771 (Dkt. No. 41 at 11), making it unlikely that individual plaintiffs will challengegelar
corporate defendant with vast litigatiorsoeircesSee Troy v. Kehe Food Distribs., In276
F.R.D. 642, 657 (W.D. Wash. 201 Rdditionally, there is no pending litigation, this class ac
is manageable, andpromotes judicial economy.

EAN also claims that the releaspby signing the sddment and relaseye hostile to the
class action. Howeveas Washington is “a pioneer in the protection of employee rights,”
Drinkwitz v. Alliant Techsystems, INn896 P.3d 582, 586 (Wash. 2000), this Court is “mindfy

the fact that the protectiomsnferred by these laws have a public purpose beyond the privg
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interests of the workers themselve®.Connor v. Uber Technologies, In@015 WL 5138097,
at *13 (N.D. Cal. 2015) (internal citations and quotation omitted). And, as previously addr
al putative members are free to opt out of the class. Toering satisfies tivemsents oRule
23(b)(3).
[11.  CONCLUSION
For the foregoing reasorBlaintiff's motion forclass certificatiorfDkt. No. 41 is

GRANTED. The Court ORDERS the class ¢etified as:

All past and present employees employed by Defendant at any

time since January 1, 2014 through October 3, 2015 at its SeaTac

locations in hourly paid, nonmanagerial and nonsupervisory job

positions, including, but not limited to “lot driv&f “oil

changers,” “mechanics,” “customer service agent,” “return agent,”

“exit booth agent,” “shuttle driver,” “service agent,” and other
positions.

DATED this 13th day of September 2016.

\LCCWM/

\vJ

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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