Legalzoom.Cq

© 0 N o o b~ w N Bk

N N NN N NN NMNDNNDR R R R B B R R R R
0o N o O b~ W N P O © 0o N O 0o DM W N kP O

m Inc v. Rocket Lawyer Incorporated

THE HONORABLE ROBERTS.LASNIK

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

LEGALZOOM.COM, INC., a Delaware
corporation,

Plaintiff,
V.
ROCKET LAWYER INCORPORATED, a
Delaware corporation,

Defendant.

No. 2:15-mc-00010-RSL

REPLY OF PLAINTIFF
LEGALZOOM.COM, INC. IN SUPPORT
OF MOTION TO COMPEL
COMPLIANCE WITH SUBPOENA TO
MICHAEL MARGOLIS

NOTE ON MOTION CALENDAR:
Friday, February 20, 2015
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Had Mr. Margolis invested as much time amrgy in the meet and confer process as
he has in preparing his opposition papers, thiegzavould have had a chance to resolve their
disputes and avoid this Moti. Given the narrow scope thie requested documents and
testimony being sought, one can only guess astoMr. Margolis and his attorneys (who
are also employed by Google) have chosespnd countless hours and many thousands of

dollars in legal fees to restiwhat should have been a simple document production and a twq

D-

hour deposition (the length of time offered by LegalZoom). Instead, despite multiple attemlpts

to compromise made by LegalZoom, Mr. Margatisunsel refused to confirm that he would
produceanyresponsive documents and ultimately provided an ultimatum offer contingent o
resolving a separate subpoessuied to Google (the subjectao$eparate motion pending in
the Northern District o€alifornia). In addition, the offenade by Mr. Margolis was to make
a very limited production contibned on LegalZoom agreeing not to take the deposition of
Mr. Margolis (a deposition which was specifically authorized by the district court), and to
accept a production of documents related to onky of the usability studies Mr. Margolis
conducted. Because that ultimatum was Nlyhamacceptable, LegalZoom was forced to
pursue this motion (and to pursinethe District Court a furthredelay of the underlying trial
date).

Mr. Margolis has no viable defense to thistion or to his conduct. The discovery
requests were approved by the District Conetre appropriately narvg and were further
narrowed by extensive (albeit unigdaal) efforts to meet and canf In addition, Mr. Margolis’
opposition brief is replete with inaccurate statements about the meet and confer process, |

a review of the underlying cospondence can readily confirm.
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» Mr. Margolis argues LegalZoom ignored the duty to avoid burdens on

nonparties. (Opp. at 1:7-9). But the neteeflects: (1) LgalZoom stated its
willingness to limit the scope of the document subpoena to a three-year perid
(see Exhs. D & B; and (2) agreed to limit a degiion of Mr. Margolis to two
hours (see Exh. D, and DeclarationAairon Allan (“Allan Decl.”)  8).

Mr. Margolis argues that “at no tinteiring the meet-and-confer process did
LegalZoom provide any explanation f@hy it is seeking this information

from Mr. Margolis.” Opp. at 6: 4-6But Mr. Margolis has no basis for
making that statement, and in faciglaéZoom repeatedly explained how and
why Mr. Margolis’ analysis and undginhg documents would help LegalZoom
to demonstrate that Rocket Lawyentinued to run “free” advertisements
with intent to deceive consumerSee Exh. D & Allan Decl. 1 3. Moreover,
LegalZoom provided Mr. Margolis with copy of the court order which
specifically authorized this limited discovery in the context of moving a trial
date. See Exh. A. Obviously, tbsstrict court judge found that the
information being sought wdmth relevant and related.

Mr. Margolis argues that LegalZocothad no response” when asked why it
could not get the documents directly from Rocket Lawyer, and that any
relevant information would be “readiybtainable from Rocket Lawyer.”

Opp. at 1:23-25. This is incorremh both accounts. During the meet and

confer process, LegalZoom informed .Nitargolis’ counsel that the Rocket

! All exhibit references (unless otherwise indicated)tarthe original motion to compel, attached to the

ndl

Declaration of Aaron Allan in support of that motion.
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Lawyer production appeared to have digant gaps, and that there had been
irregularities in the production whidéd to the court aer to obtain the
discovery directly from Mr. MargolisAllan Decl., I 4. Also, there is no
indication that Mr. Margoliscommunications on this topic were ever shared
with Rocket Lawyer.

Mr. Margolis argues that LegalZoomade no response to his proposal for
almost three weeks, and never madeunteroffer. Opp. at 1:25 — 2:3. But
Mr. Margolis’ ultimatum proposalas made on December 18, 2014, right
before the Christmas and New Yednalidays, and LegalZoom responded on
the Monday following those holidays, onoeunsel had been able to discuss
the matter with the appropriate clieepresentativeAllan Decl. | 5.

No counter was made fat least two reasons: (1) it was made very clear
during the final meet and confer tefeme call that this offer was a “final”
offer and an ultimatum; and (2) the offer was made in the context of Mr.
Margolis counsel abruptly termitiag the meet and confer session by
interrupting the attempts by LegalZoonc@unsel to explore the extent of any
burden associated with the productionm gpotential means for alleviating that

burden. Sed.

In addition, Mr. Margolis argues that thertion of LegalZoom’snotion addressed to
the production of documentsaswaste of the Court’s time because, he argues “Even if
LegalZoom had not separately moved to cehgmainst Google, its attempt to compel
Mr. Margolis to produce documents created aswived during his course of his employment

should be rejected.” Mr. Margolis cit€&shaaf v. SmithKiline Beeecham Cog83 F.R.D.
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451, 455 (E.D.N.C.) for that proposition. Rulecefihe Federal Rules of Civil Procedure
expressly permits a party to issue discovetyp®enas to a nonparty for documents and things
in the nonparty's possessj custody, or controked.R.Civ.P. 45(a)(1)(C)Pursuant to
Rule 45, courts have enforced subpoenas fmrds of a party corporation directed to a
nonparty employee of the corporation whendh®loyee has control over the records within
the meaning oRule 45 It is not essential, as Mr. Mgolis suggests, that the nonparty
employee have ownership of the records sougbontrol’ is broadlyconstrued, and thus a
party may be obligated to produce documeatgiested . . . where the producing party does
not actually possess the documents but has theriggtor practical ability to obtain them
from another source on demandrkwright Mut. Ins. Co. v. Nat'l Union Fire Ins. Co. of
Pittsburgh, PaNO. 90CIV7811, 1994 WL 510043, at * 3.[BN.Y. 16 Sept. 1994) (citations
omitted).

Thus, inUnited States v. Int'l Bus. Machs. Corpl, F.R.D. 88 (S.D.N.Y.1976bhe
court ruled that a subpoena fmrporate documents issued to an officer or director of a
corporation was enforceable because the documeanrtswithin the officer's legal control and
subject to productiorvl F.R.D. at 91"A subpoena duces tecum seeking corporate documer
directed to an individal who is an officer or director of a corporation acts to create an
obligation upon the corporatiaghrough those who manage aticect the corporation-to
produce the documents sought.”). Here, tlvarebe no question that Mr. Margolis, as a
UX Research Partner of Googlentares, has control over the teaal sought. Mr. Margolis
relies onSchaaf v. SmithKline Beecham Corp., 233 F.R.D. 451 (E.D.N.C.20086g
proposition that the issuance of subpoenas fgrarate documents to corporate employees is

inappropriate. 233 F.R.D. at 455. However, the fac&cimafare distinguishable from those
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in the present case. The nonpartysohaafvas a rank and file employee of a large
corporation, rather than the UX s&arch Partner of an investmidirm, as Mr. Margolis was
and is in this case.

Mr. Margolis argues that his “testimony would be cumulative of the documents
sought.” Opp. at 8: 5-20. However, the doemts alone would ngtrovide Mr. Margolis’
methodology, his authentication, his interpretation of the redu#tsmpressions of Rocket
Lawyer’s reactions, and his understanding otk lawyer’s endorsement of the sample
size, among other things, and are mattersltbgalZoom may appropriately inquire about at
his deposition.

Finally, Mr. Margolis argues that Rocketwger acted reasonably in the meet and
confer process and was therefore able to raacgreement with Google. Opp. at 3, n.2. But
such an argument is complist@relevant to this motionas Mr. Margolis has not even
attempted to describe those meet and cagfferts, and as of January 21, 2015, Rocket
Lawyer’s counsel confirmed that there was‘'watten agreement witloogle regarding the
scope of what they will produceAllan Decl. | 6, Exh. A. Mpeover, the fact that Google’s
Chief Legal Officer is also on the Board ofrE¢tors for Rocket Lawyer (and the fact that
Google Ventures is a sigréfint investor in Rocket Lawey) should calinto question
Google’s uneven dealingsith the parties.

This motion never should have been necgssany slight burden that Mr. Margolis
would have sustained in simply locating anddurcing responsive documents as sitting for a
two-hour deposition has been significantly muigg by the efforts that Mr. Margolis and his
counsel have employed to refuse cooperatiith this court ordered subpoena. When

coupled with the burden now sustained by ILgam and the Court to achieve compliance,
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Mr. Margolis’ conduct should be etved as particularly abusive, and should be a subject for
sanctions in the form of reasonable atéyifees necessary paursue this motion.
DATED this 20th day of February, 2015.

HiLLIS CLARK MARTIN & PETERSONP.S.

By s/ Michael R. Scott
Michael R. Scott, WSBA #12822
Hillis Clark Martin & Peterson P.S.
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: michael.scott@hcmp.com

GLASERWEIL FINK HOWARD AVCHEN & SHAPIROLLP
Fred D. Heather (Admittegro hac vicég
Glaser Weil Fink Howard Avchen & Shapiro LLP
10250 Constellation Boulevard, 19th Floor
Los Angeles, CA 90067
Telephone: (310) 553-3000
Facsimile: (310) 556-2920
Email: fheather@glaserweil.com

Attorneys for Plaintiff
LegalZoom.com, Inc.
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CERTIFICATE OF SERVICE

| hereby certify that on the 20th dayfébruary, 2015, | electronically filed the
foregoing with the Clerk of the Court usinget&@M/ECF system which will send notification
of such filing to the following:

Barry M Kaplan  bkaplan@wsgr.com, npierce@wsgr.com, rcarter@wsgr.com

David H Kramer  dkramer@wsgr.com, dgrubbs@wsgr.com

DATED this 20th day of Februarg015 at SeattleNashington.

By: _s/ Michael R. Scott
Michael R. Scott, WSBA #12822
1221 Second Avenue, Suite 500
Seattle WA 98101-2925
Telephone: (206) 623-1745
Facsimile: (206) 623-7789
Email: michael.scott@hcmp.com
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