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fety Casualty Insurance Company v. Happy Acres Enterprises Co Inc et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

AMERICAN SAFETY CASUALTY )
INSURANCE COMPANY, ) CASE NO. C16-0044 RSM
)
Plaintiff, )
) ORDER GRANTING PLAINTIFF'S
V. ) MOTION FOR PARTIAL SUMMARY
) JUDGMENT
HAPPY ACRES ENTERPRISES CO., )
)
)
)
)

INC., a Washingin corporationet al,

Defendants.

l. INTRODUCTION

This matter comes before the Court on Plaintiffs Motion for Partial Sumi
Judgment. Dkt. #18. Plaintiff seeks judgmémtits favor on its breach of contract a
declaratory judgment claims, and asks the Court to enter judgment against Defendants i
of $285,000. Id at 15 Plaintiff further requests an @er declaring that Defendants 4

obligated to indemnify it for its losses and tRdaintiff has exclusive ght and title to certain

Defendants argue that because there are gerssnes of material fact related to the acti

summary judgment is not appropriate. Dkt. #2For the reasons disssed herein, the Cou

disagrees with DefendantsdGRANTS Plaintiff’'s motion.
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funds currently being held in the registry of the San Juan County Superior Clulrt.

taken by American Safety prido, during and after the arkation in the underlying matter
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Il. BACKGROUND

This matter arises out of an underlying domgtion contract dispute.

appear to agree to the following facts:

The parti

1. American Safety Casualty Insurancen@mny (“American”) issued Performan

3.
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Bond No. OKC607701 (“Bond”) on Happy Aadnterprises Co., Inc.’s (Happy

D
2}

e

Acres”) behalf. Dkts. #27 at 2 and #19 at § 1, Ex. A. Under the Bond, Do¢ Bay

Water Users Association, Inc. (“Doe Bay”) was named as the obligee, and Happy

Acres as principal. Dkt. #19, Ex. AThe penal sum of the Bond was $664,632.86

and was issued as to the contradedaNovember 15, 2010, between Doe Bay

Happy Acres for the construction of the Slow Sand Filter Facility located in

Bay, Washington.d.

and

Doe

Prior to the issuance of the Bond, Hapjgres executed a General Agreement of

Indemnity (“GAI”) as partial consideratidior American’s issuate of the bonds of

Happy Acres’ behalf. Dik#19 at § 2, Ex. B.

The GAI provides in part:

[I. INDEMNITY AND HOLD HARMLESS

A. The PRINCIPAL and INDEMNITORS, jointly and severally,
shall exonerate, hold harmlessdemnify and keep indemnified

the SURETY from and against any and all claims, demands,

liability, losses, costs, and expessof whatsoever kind or nature,

including court costs,attorneys’ fees, adjusting costs and

investigative costs, and frorm@ against any and all other such
losses and expenses which tBRBRETY may sustain, suffer or
incur: (i) By reason of having exated or procured the execution
of BONDS; (ii) By reason of #h failure of the PRINCIPAL or

INDEMNITOR to perform or complyvith any of the covenants or

conditions of this Agreement, including but not limited to the

payment of all premiums due fo\DS; (iii) In enforcing any of
the covenants, obligations or cotais of this Agreement; . . . (V)
In prosecuting or defending anytian or claim in connection with
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any BOND, whether SURETY atsitsole option elcts to employ
its own counsel or permitoor requires PRINCIPAL and
INDEMNITORS to make arrangements for the SURETY'’s legal
representation; . . . (viii) As a@esult of liability incurred or
expenses paid in connection with claims, suits or judgments
relating to an obligation, COTRACT, or a BOND, including,
without limitation, attorney’s feeand all legal expenses, including
in-house attorney’s fees, adjustif@ges or investigative fees, and
all fees and costs for invigation, accountig, adjusting,
engineering or other professionahsees related to the adjustment
of claims and losses deemed necgssa appropriate in the sole
discretion of the SURETY.

B. Payment shall be made tioe SURETY by the PRINCIPAL
and INDEMNITORS as soon as lisibi exists or is asserted
against the SURETY, or upon tdemand of SURETY, whether or
not the SURETY shall have made any payment therefore. . . .

C. In the event of any payment by the SURETY, the PRINCIPAL
and INDEMNITORS further agree that in any account between the
SURETY and the PRINCIPAL, doetween the SURETY and the
INDEMNITORS, or either or botlf them, the SURETY shall be
entitled to reimbursement for aayd all disbursements made by it

in good faith in and about the matters contemplated by this
Agreement under the belief that it is or was liable for the sums and
amounts so disbursed, or thatwhs necessary or expedient to
make such disbursements, whetbemnot such liability, necessity,

or expediency existed; and, ththe vouchers or other evidence of
any such payments made by the SURETY shall be prima facie
evidence of the fa@nd amount of the lialty of PRINCIPAL and
INDEMNITORS to the SURETY. Iraddition to the payments to

be made to SURETY as set forth above, PRINCIPAL and
INDEMNITORS agree to pay to SURETY interest on all
disbursements made by SURETY at the maximum rate permitted
by law calculated from the date of each disbursement.

Dkt. #19, Ex. B at Il. A., Band C. (bold in original).

The GAI also included an assignment clause as follows:

[ll. ASSIGNMENT
A. The PRINCIPAL, and theNDEMNITORS as their interests
may appear in the following subsens of this peagraph, hereby

assign, transfer, pledgad set over to SURET#¥ffective as of the
effective date of each BOND executed by SURETY, the rights and
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property described hereafter, adlateral, to secure any and all
obligations in this Agreemenand any other indebtedness or
liabilities of the PRINCIPAL oiNDEMNITORS to the SURETY,
whether heretofore or hereaftecumred: (i) All the rights of the
PRINCIPAL or INDEMNITORS in, and arising in any manner out
of any CONTRACT;...(iv) All the mht, title and iterest of the
PRINCIPAL or INDEMNITORS in ad to any actions, causes of
action, claims or demands whatsoever which the PRINCIPAL or
INDEMNITORS may have or acqw against any party to any
CONTRACT, or actions, causes aiction, claims or demands
arising out of or in connectionith any CONTRACT including but
not limited to those againsbbliges [sic] on bonds, design
professionals, general contractorsubcontractors, laborers or
materialmen or any person furnishing or agreeing to furnish or
supply labor, material, supplies, machinery, tools, inventory or
other equipment in connectiowith or on account of any
CONTRACT and against any surety sureties of any obligee,
general PRINCIPAL, subcontractdaborer, or materialmen; (v)
All monies retained and any aral monies that may be due or
which hereafter become due @tcount of any CONTRACT,
bonded or unbonded, or on any promissory note or account
receivable; . . ..

Dkt. #19, Ex. B at { lll. A. (bold in original).
In approximately March 2013, Happy Acrded an arbitration demand against Dpe
Bay relating to the sand filter contraeith the American Abitration Association
(“Arbitration”). Dkts. #22 at 1 5 anét19 at 3. Doe Bagrought a counterclainm
against Happy Acres regarding Happy Acra@teged deficiencies in performing the
sand filter contract. Dkts. #22 at § 6 and #19 at 3.
While the Arbitration was pending, Happy Asneecorded a mechanics’ lien against

Doe Bay’s property and, on October 6, 20fikd an action in San Juan County

Superior Court to foreclosen the mechanics’ lien andleding breach of contragt

=)

against Doe Bay (“San Juan County Actipn’Dkt. #19 at{ 4. The San Jua
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County Action was stayed on Novemb@r 2014, pending the outcome of the
Arbitration. 1d.
7. In late December 2014 and early January 2015, Doe Bay also tendered a |default
claim against the Bond to American. Dkts. #22 at { 7 and #1 at  16.
8. American joined as a party to the Arhtion in March 201%fter Doe Bay brought
counterclaims against American punstuto the Bond. Dkt. #19 at | 3.
9. The Arbitration hearing was held @ber 26, 2015, through October 30, 2015. [Dkt.
#22 at 1 11.
10.0n December 16, 2015, the Arbitrator entea@ award in favor of Happy Acres on
its claims against Doe Bay, and awarded Happy Acres $100,714.28. Dkts. #R2 at
14, Ex. 5 and #19 at { 3, Ex. C.
11.The Arbitrator also ruled in favor dkmerican, denying Doe Bay’s claim on the
Bond. Id.
12. Following the Arbitration, Happy Acres soudbtconfirm the award in the San Jugn
County Action. Dkt. #19 at § 4. Americatso asserted rights the Arbitration
award. As a result, Doe Bay interpleaded filmds into the couregistry in the Sar
Juan County Actionld.
13.Happy Acres sought attorney fees against Doe Bay in the San Juan County Action.
Id. In July 2016, the Court awarded Happyrég $16,439.25 in attorneys’ fees and
$316.00 in costs, for a total award of $16,755I25.at 1 4, Ex. D. American
asserted a right to those attorney fead eosts and Doe Bay again interpleaded|the

funds into the court registryid.
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14.A total of $117,469.53 (“Contract funds”) has been interpleaded into the
registry in the San Juan County Actida.

15.0n December 31, 2015, American demanded that Happy Acres reimby
pursuant to the GAI for it attorneys’ feesdacosts incurred in the Arbitration. DK
#19 at 1 5, Ex. E. Happy Acres did not do so.

16.0n January 12, 2016, American filed an actfor breach of entract, declaratory
judgment and unjust enrichment agaiBgffendants Happy Acres Enterprises ¢

Inc., Rolf Eriksen and Matilija d/b/a Maif#, Inc. (collectively “Happy Acres”)

Dkt. #1. American asserts that thgh October 31, 2016, it incurred $285,590.3%

attorneys’ fees, expert feeand costs arising out ofdhArbitration, the San Juan

County Action, and in enforcing Defendantdiligations under the GAI. Dkts. #1
at 1 6, #20 at 5 and #32, Amended Ex. A.

However, the parties dispute the factsreunding American’s pécipation in the
Arbitration. Defendants assert that Amerigamed the Arbitratia over their objections
American then did not participate in anyeetings, communicationsr discovery betweer
Happy Acres and Doe Bay in anticipation of #itration proceedings; American’s coung
attended the Arbitration but dlinot participate, did not esent any witnesses, did n
participate in any of the Arbitration prepacat work, either before, during or after t
Arbitration, nor assist withpreparation of witnesses; amdimerican also had its claim
consultant and identified expert witness, Rolhegier, attend all five days of the Arbitratio
but he was never called as a witness. BRR at § | 7-13. Aa result, Happy Acres hg

asserted the affirmative defenses of Failurdiiigate, No Reasonable Necessity, and Lach
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Good Faith, among others. Dkts. #10 at § T 10-19Adfianative Defenses#22 at | T 4-13
and #23 at 3-6.

Plaintiff counters that it did not “voluntarily” join the Arbitration; that once it did jpin
the Arbitration, it activel participated in all stages; thatfdese counsel’s failure to cooperate

and lack of organization forceil to secure an expert wiss of its own to defend itse|f

appropriately; and that Defendart&l not have the resources necessary to protect Plaintiff.

Dkts. #28 at 6-11 and #29. As a result, Plains8ats that the fees and costs it incurred were

reasonable.
The relevance of these disputed facts, andthdr they are material to the analysis| of
the issues raised in this mati, is further discussed below.
. DISCUSSION

A. Legal Standard

Summary judgment is appragte where “the movant shewthat there is no genuine

dispute as to any material faatd the movant is entitled to judgment as a matter of law.” Fed.

R. Civ. P. 56(a)Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986). In ruling on
summary judgment, a court does not weigh ewideio determine the truth of the matter, put
“only determine[s] whether theiie a genuine issue for trial.Crane v. Conoco, Inc41 F.3d
547, 549 (9th Cir. 1994iting Federal Deposit Ins. Corp. v. O'Melveny & Meyed69 F.2d
744, 747 (9th Cir. 1992)). Materitdcts are those which mightfect the outcome of the sujt
under governing lawAnderson477 U.S. at 248.

The Court must draw all reasonable inferes in favor of the non-moving partysee

=

O’Melveny & Meyers969 F.2d at 74#ev'd on other grounds512 U.S. 79 (1994). Howeve

the nonmoving party must make a “sufficient simmywon an essential elemt of her case with

ORDER
PAGE -7
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respect to which she has the burdempmfof” to survive summary judgmentelotex Corp. v.

Catrett, 477 U.S. 317, 323 (1986). Furthgtlhe mere existence d scintilla of evidence in

support of the plaintiff's position will be insuffient; there must be evidence on which the j
could reasonably find for the plaintiff Anderson477 U.S. at 251.

B. Breach of Contract — Indemnity

Plaintiff first argues that the GAI is bimdj under Washington law, and therefore it

entitled to judgment in its favam its breach of contract clainbkt. #18 at 10-11. Defendan

ury

S

Is

essentially argue that there are questionsacf &s to whether American breached its duty of

good faith under the GAI and therefore whetheritldemnity clause is enforceable. Dkt. #
at 5-7.

Under Washington law, “[ijndemnity agreements are interpreted like any

contract[].” Scott Galvanizing, Inc. v. N.W. EnviroServs.,.,1d20 Wn.2d 573, 580, 844 P.2d

428 (1993). The elements of a breach of contki in Washington are: (1) existence o
valid contract between the parties; (2gdch by the defendant; and (3) damaggse Hearst
Commc'ns, Inc. v. Seattle Times.Cb54 Wn.2d 493, 115 P.3d 262 (2005). In this ¢
Defendants do not dispute that they had a valiatract with American or that they breach
the indemnity provision. SeeDkt. #27. Instead, they argue that American owed the

fiduciary duty of good faith and that it was not reasonably necessary or reasona

American to act thevay it did in the underlying Arbitrationld. at 5-7. As a result, Defendants

argue that the indemnity agreement should na&rferced. Defendants rely almost exclusiv
on a Tennessee state case in discussing its podition.

The implied duty of good faith and fair dealit@pligates the parteeto cooperate witl

each other so that each may obtamftlll benefit of performance.Badgett v. Sec. State Bank
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116 Wn.2d 563, 569, 807 P.2d 356 (1991). Washingtamtg typically imply this duty intg
“every” contract. See, e.g.Badgett 116 Wn.2d at 569. No Washiogt court has specifically
addressed whether an implied duty of good fagthlias to an indemnity agreement associg

with a surety bond.However, Washington law, in accord with majority of jurisdictions,

imposes upon a surety a general duty of good falfkllman & Zuck, Inc. v. Hartford Fire Ing.

Co, 170 Wn. App. 666, 677, 285 P.3d 892 (20x&tition for review filed No. 88066-2
(Wash. Nov. 6, 2012kee PSE Consulting, Inc.rank Mercede & Sons, In267 Conn. 279
303, 838 A.2d 135 (2004) (“[T]he weint of authority seems to be on the side of recognizi
duty of good faith.” (quoting Troy L. Harriszood Faith, Suretyship, and the IUS Commu
53 MERCERL. REv. 581, 587 (2002))).

Here, the Court finds that Defendants havéedato raise material issues as to f{
actions of American during the underlyiAgbitration. Defendants complain that:

- Happy Acres specifically requested that Aio@n Safety not join the arbitration;

- American Safety never demanded thappiaAcres deposit funds nor did Americ

Safety tender its representatiortlie arbitration to Happy Acres;

- American Safety did not diligently paipate in any of the pre-arbitration

proceedings or arbitration proceedings;
- At least one American Safety attornegdasometimes two, attended all five days
the arbitration proceedings Wwaut calling a single witness;
- American Safety also had its claim consultant and identified “expert witn
Robert Legier, attend all five days of the arbitration proceedings without ever

called as a witness; and
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- The surety’s interests were fully within the experience and abilities of Mr. Mu
who represented Happy Acres in defenssuidfstantially the same claims as thq
brought against American Safety.

Dkts. #27 at 5-6 and #22 at § | 7-13 and Exhibiseto. With the exception of the objecti
to joinder of American in the Arbitration, Defendants provide no evidence to support
allegations.

In fact, to the contrary, thecord demonstrates that Arican did not “voluntarily” join
the Arbitration, but that once itijeed, it actively partipated. Dkts. #31 at T § 5-6, #29 at !
2-4 and Ex. B and #30 at 1 3. Further, Aeni and its counsel continued to communid
with Mr. Murray in an effort to coordinateith Happy Acres, streamline costs, and efficiern
defend against Doe Bay’s claims. Dkt. #29 at § 8, Ex. B. American sought discover
Doe Bay and defended against Doe Bay’s discovery requests. Dkt #29#31 at T 9-1
and #30 at 1 6. American participated in nusasrconference calls wittounsel for Doe Bay
and Happy Acres and participated in all thfe prehearing conferences related to

Arbitration. Dkts. #29 at 9, #3t 1 8 and #30 at 5. Ameain prepared its exhibits ar

submitted an Opening Arbitration Brief. Bk #29 at § 10 and #3t § 11. Counsel fof

American, Mr. Blischke and Ms. Dishaw, éated the following Happy Acres witnesses
follow-up testimony: Phil Beverly, Rolf Eriksen, aSale, and Justin Paulsen. Dkts. #29
11, #31 at § 1 12 and 14 and #3807 16. Counsel for Amiean took the lead on cros
examination of the following Doe Bay witnesseMr. Ted Wixom, Mr Robert Tate, Barry
Buchanan, P.E., and Mike Lawless. Dkts. #29 at 1 11, #31 at § 1 12 and 14 and #30

American also submitted a Closing Arbitration Brief. Dkt. #29 at § 14.
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Further undermining Defendants’ bald atises are certain email corresponder
between Defendants’ counsel and American’s counsel. For example, a day after the ¢
for submission of the parties’ Opening Arbitost Briefs, American’s counsel received t
following email from Mr. Murray: “Will you pleas send me your brief in WORD? There &
some things | would like to ‘crib’ from and\@ORD copy will make that easier.” Dkt. #29 a
17, Ex. D. After Arbitration,American’s counsel receivedn email from Happy Acreg
President, Rolf Eriksen, with érsubject line “In appreciation”:

Dear Todd — | just want to take armate to thank you for the work you have
done on the behalf of American Safeiyd me. | was gratified by the way
you and Meredith systematically emasculated the Doe Bay defense. The
Doe Bay folks should never have been allowed to do what they did. What
cowards. You have to know thatighhas been a withering, health
threatening, financial dining, ignominious campaign of misinformation on
the part of the Doe Bay people to stroe get American Safety and me to
pay for their egregious behavior andaity screwed up project. | am not so
experienced in these matters but it ddetake some sorf brain child to
realize that Mr. Harris was not all that pleased with them.....You and
Meredith and Bob and Miael, of course, were a formidable team. | am
truly gratified. For them to use American Safety as some sort of God Father
who was going punish me for not wanting to cop to their specious
allegations is beyond all belief. | thirtkey are getting what they deserve
and you have had a huge paritinYou command great respect....

So, thank you.
Rolf

Dkt. #29 at 1 1, Ex. A. The record further demoates that Plaintiff resonably believed thg

Defendants could not adequatelptect its interestsSeeDkts. #31 at { 7 and #29 at 1 18, &

E.
Because Defendants do not dispute that #mgred into the GAI and that it requir
them to indemnify Plaintiff, and because thisu@ has determined that Defendants fail to ra

a genuine dispute as to any metkefact with respect to Plaiiff's duty of good faith, the Cour,
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finds in favor of Plaintiff on liability. Anexpress indemnity agreement executed betwe
surety and its indemnitors ie be strictly enforced.See Commercial Ins. Co. v. Pacific-Pg

Constr. Corp. 558 F.2d 948, 953 (9th Cir. 1977). Tékre, Plaintiff is entitled tg

reimbursement of its costs and expensesannection with the uratlying matter and the

instant matter to enforce the GAI.

In a sworn Declaration, Amiean submits that its losses and expenses through Og
31, 2016, totaled $285,590.35. Dkts. #20 and #32Eadubit A thereto. Under the GIA
Defendants agreed that “vouckeor other evidence ofng such payments made by t
SURETY shall be prima facie evidence of thetfand amount of thebility of PRINCIPAL
and INDEMNITORS to the SURETY.” Dkt. #19xEB at Il. C. Accorihgly, the Court finds
in favor of Plaintiff in the amount requested.

C. Assignment Clause

The Court next turns to Plaintiff's argumenéttit is entitled to an Order declaring th
the funds currently being held the registry of the San do County Superior Court wel
assigned to it on the date the bond was issidd. #18 at 13-14. Defendants fail to addrg
this argument at allSeeDkt. #27.

Defendants agreed to an Assignment clauservthey entered into the GAI. Dkt. #1]
Ex. B at § lll. A. That clause specificallygsides for an assignment of Defendants’ rightg
any causes of action and claims to any modies or which become duexder any contract if
order to secure their obligations to Americdd. The assignment became effective no |3
than the date the Bond was issued, on November 22, 2018t Exs. A and B at T lll (A).

Assignment clauses are enforceable and arensdytused by sureties to establish th

right, title, and interest in contract balanc&ee e.g, Gray v. Travelers Indem. G280 F.2d

ORDER
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549 (9th Cir. 1960). Under Washington law, “[@ssignee of a contract ‘steps into the sh
of the assignor, and has #le rights of the assignor.’Fed. Fin. Co. v. Gerard0 Wn. App.
169, 177 (1998) (quotingstate of Jordan v. Hartford Accident & Indem. Ci20 Wn.2d 490
495, 844 P.2d 403 (1993)). “[A]ssignniepasses to the assigneetilé to the property ther
vested in the assignor, amdsts in the assignee title the property. . . ."First Fed. Save. &
Loan Ass’'n of Coeur D’Alene v. Marsi9 Wn.2d 438, 445, 143 P.2d 297, 300 (194
Accordingly, under the GAI, angnd all amounts related toetlunderlying conaict belonging
or awarded to Happy Acres, inding the funds currently in ¢hregistry ofthe San Juar
County Superior Court, wemgssigned to American on November 22, 2010, and Americal
the exclusive right and &tiement to those funds.
V. CONCLUSION

Having reviewed Plaintiff's Motion forPartial Summary Judgment, Defendar
Response, Plaintiff’'s Reply, the declarations arkibits in support thereof, and the remain
of the record, the Court hereby finds and ORDERS:

1. Plaintiff's Motion for Partial SummarJudgment (Dkt. #18) is GRANTED.

2. Defendants are obligated tademnify Plaintiff for its losses in connection with t

underlying matter and those incurred in thetamt matter, and are liable to Plaintiff

in the amount of $285,590.35, plus prejudgmieérest at the rate of 12% p

annum from the date of each disbursememiil paid in full, and all additional

attorneys’ fees and costs thtve not yet been included in the amount stated al
Plaintiff shall submit by way of sworn Declarain all additional evidencs
supporting the total amount obsts and expenses claimeal later than fourteen

(14) days from the date of this Order
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3. Plaintiff has exclusive right and title toelfContract Funds currently being held
the San Juan County Superior Court.

4. Plaintiff's Third Cause of Action for Ungt Enrichment has not been addressed
Plaintiff's motion or in tlis Order and remains pending.

DATED this 26" day of January 2017.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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