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UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
AT SEATTLE

SNOHOMISH COUNTY.
Plaintiff,
V.

ALLIED WORLD NATIONAL
ASSURANCE COMPANY et al.,

Defendans.

l.
This matter is before the Court orossmotions for summary judgment between Plain
Snohomish County (“the County”) and Defendant The Insurance Company of the S

Pennsylvania (“ICSOP”). The dispute centers around whether ICSOP owedta detgnd the

CASE NO.C16-63 BJR

ORDERGRANTING MOTION FOR
SUMMARY JUDGMENTBY
SNOHOMISH COUNTYAND
DENYING MOTION FOR
SUMMARY JUDGMENT BY THE
INSURANCE COMPANY OFTHE
STATE OF PENNSYLVANA

I ntroduction

County against a series of lawsuits in the wake of a catastrophic landslide in 2014.

Having reviewed the parties’ briefing, the relevant case law, and the entird, iibe Court

will deny ICSOP’s motion for summary judgmt against the County and grahe County’s
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motion for sinmary judgment against ICSOP, finding that ICSOP was contractually tellitya
defend the County under its policies and is in breach of that duty. The Court’s mgdstiovs:
I1. Background

On March 22, 2014, in Snohomish County, the town of Oso was the sceng
catastrophic mudslide that wreaked havoc on lives and property. The number of deaths,
injuries and destruction to homes and other propersulted in four lawsuitghereinafter the
"underlyinglawsuits). The underlying lawsuits aRszonka v. Snohomish Cou(yng Co. Sup.
Ct. No. 142-18401-8SEA,; “Pszonk8); Ward v. Snohomish Countging Co. Sup. Ct. No. 12-
2955-4SEA; “Ward’); Regelbrugger. State of WashingtoKjng Co. Sup. Ct. No. }2-01672-
5-SEA (“Regelbrugg®; Lester v. Snohomish Counting Co. Sup. Ct. No. 13-02908-6SEA
(“Lester).

The summary judgment motions before the court involve a dispute betweenuhty (
and its excess insurer, The Insurance Company of the State of Pennsfiieagiaaftet| CSOP’)
as tolCSOP’sresponsibility for defense costs incurred by the County in the underlying laws
At issue in these summary judgment motionsegght successive annual Special Excess Liab
Policies issued by ICSOP

ICSORP is a “firslayer” excess insuravhose duty to cover and defend the insured be

when the County exhausts its seléured retention, or “retained limitThe ICSOP Policies hav,

! Defendant and crosdaimant Starr Indemnity and Liability Compari$(arr”) was also named in the ICSOP
summary judgment motion and filed a responsive brief. The Court sdlve that portion of the motion by
separate order.

#May 1, 2002- May 1, 2003 (“200203 ICSOP Policy”); May 1, 2003May 1, 2004 (“20094 ICSOP Policy”);
May 1, 2004-May 1, 2005 (“200405 ICSOP Policy”); May 1, 2005 May 1, 2006 (“2008)6 ICSOP Polic});
May 1, 2006- March 15, 2007 (“20087 ICSOP Policy”); March 15, 2067March 15, 2008 (“20008 ICSOP
Policy”); March 15, 2008- March 15, 2009 (“20089 ICSOP Policy”); March 15, 2069March 15, 2010 (“2009
10 ICSOP Policy”).SeeDkt. No. 203, Dedration of Broker, 11-31, Exs. 18. The parties agree that the 2612
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ICSOP Policy does not carry a duty to defend under any circumstances.
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the following terms and features which form the basis of the dispute betweesuber and the
County:
e A self-insured retention of at least $1 million
e Coverage for bodily injury or property damage (“BI/PD") for an accidentindu
the policy period;
e Errors and omissions (“E&QO”) coverage which does not appl®l/PD claims
arising from “wrongful acts”
e An exclusion for suits for property damage arising out of “land subsidence;”
e An exclusion for suits arising out of the failure of any “dam;”
e An exclusion for claims or suits arising out of a dishooes$taudilentact;
e A “duty to defend” provision which provides that ICSOP “shall have the right
duty to defend, investigate and settle any claim or suit seeking damages dxyv

the terms and conditions of this Policy when the applicable limits of ... ydur

insured retention of the retained limit have been exhausted by payment ..

defense costs.”See, e.gDkt. No. 201, Declaration of Cordell, Ex. F at 8-9.)
The complaints in the underlying litigation centered around the foreseeabilityeq
landslide and what the County knew, or should have known, about the risk to persons and
which the potential of the landsligwsed The following allegations were common to all t
underlyinglawsuits:

e The County knew of several landslides occurring before 2014 in the same a

failed to address the risks in that area;
e The County knew of scientific research pointing to a serious risk to life andyrg

in the slide area, but did nothing to address the dangers identified by the rep

and
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e Even though the County was aware of the risks of a major slide in the Oso &
rejected a voluntary buyout plan for the properties in the Steelhead H
neighborhood, opting instead for a “slide stabilization project.”

In addition to causes of action for wrongful death, bodily injury and property lo
damage, many of the plaintiffs in the underlying litigation brought claimo#sr df consortium
A typical loss of consortium claim sought “[dJamages for the loss to Plaintiftsf decedent’s
love, care, affection, companionship, guidance and society, economic support and samnq
consortium.” See, e.gDeclaration of Cordell, Ex. A at { 73; Ex. B at { 85.B; Ex. C at {1

24;Ex.Dat111.1,4.7.)

On September 14, 2016, the underlying lawsuits against the County were disnidded.

No. 204, Declaration of Meyers, Exs. 1, 2.) The dismissal of the underlying titigatcurrently

on appeal. (Dkt. No. 200, Declaration of Genster at 3) County seeks reimbursement

defense cosiacurred in the nowdismissed lawsuits, along with defense costs that will be incy

during the appeal and (should the appeal be successful) in defending against fuaaeipgec
[11. Discussion

A. Leqgal standarsl

Summary judgment is proper “if the movant shows that there is no genuine issu@gas

material fact and the movant is entitled to judgment as a matter of law.” Fed:. R. G6(a).
The moving party bears the initial burden of demonstrating the absence of a genuirsd

material fact. Celotex Corp. v. Catrettd77 U.S. 317, 323 (1986). In deciding a summ
judgment motion, the court must view the evidence in the light most favorable to the nomyr
party and draw all justifiable inferences in its favAnderson v. Liberty Lobby, Iné77 U.S. 242,

55 (1986).
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The moving party is only required to assert that the party with the burden of proof q
carry that burden, and “that there is an absence of evidence to support the nonmovingagarty
Celotex 477 U.S. at 325. On those issues witdseas the burden of proof, the nonoving party
must present actual evidence to successfully oppose the motion and may not regfatiorz|
speculations or opinionAnderson477 U.S. at 248.

Both parties seek summary judgment on the controlling issue: whetherdaetdreachec
its contractual duty to defend. There is an abundance of law in Washington conceraiidya
insurer’s duty to defend. The duty to defend is triggered in any action concerniragiatieghat
are “conceivably covered” under the pglicNoo v. Fireman’s Fund Ins. Cdl61 Wn.2d 43, 53
(2007)° “[A]lny reasonable interpretation” of the policy that invokes coverage fansueed will
control the question of whether a duty to defend has arisen, and the insured is entitled toith
of any uncertainty, whether legal or factuAin. Best Food v. Alea London, Ltt68 Wn.2d 398,
405 (2010). Exclusionary clauses are narrowly construed for the purpose of providing max
coverage for the insuredGeorge v. Farmers Ins. Gdl06 Wn.App. 430, 4392001).

The determinative legal issues fall into three categories:

(1) Was there a “tender” of claims to ICSOP such that its duty to investigatdeéert

was activated?

(2) Do the claims agast the County fall into one onore of the “exclugins” in ICSOP’s

Policies such thathe claims were not covered and thus the insurer was

contractually obligated to defend?

5 The Court emphasizes that the findingsiah follow relative to ICSOP’s “duty to defend” are based entirely on
the standard enunciated\Woothat coverage need only be “conceivable” in order to trigger the duty to defend.
Nothing in this order should be read to constitute a dispositive roffirige issues of coverage under the ICSOP
policies; it is not only unnecessary btin view of the pending appeals in the Underlying Litigatiahwould be

cannot

)

e benef

imum

not

inappropriate.
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(3) Did the County exhaust its setfsured retention limits such that ICSOP’s duty
defendwas activated?
The Court will analyze each of these issues in order.

1. Tender of claim’

The issue here is whether the County “tendered” its claims to ICSOP in sasia@nés
to triggerthe insurer’s duty to investigate and defend under the poliGiesrule in Washington
is clear: “[A]n insurer’s duty to defend does not arise unless the insured specifically asks e
to undertake the defense of the action... [A]n rescannot be expected to anpigie when or if
an insured will make a claim for coverage; the insured must affirmativiegm the insurer tha
its participation is desired.'Unigard Ins. Co. v. Lever®7 Wn.App. 417, 42@7 (1999). The
Levencourt madet clear that prior casdlding thatputting an insurer on notice of claim w
sufficient to constitute a tender of defense were disavovwed.

a. 2014-2015

In its moving papers, the County adduced as proof of tender a se?@$4P01%mails
from representatives of the County to its various insurers. (Dkt. No. 199, Declaratiap, &x3.
1-3) Two of the emails specifically state “Please consider this email as a formal daomand

tender” (Id., Exs 12, concerning®’szonkaandWard emphasis suppliedJhe third email (which

8 1CSOP filed motions to strike in conjunction with the briefing on the ssfidender” and “exhaustion.” They
will be addressed in the body of the order as part of the analysis of thase issu

"In its Response Brief to ICSOP’s motion (and again in its reply briefirits@mwn motion), the County essentiall
withdraws this portio of its argument and proof, “conceding” that no tender occurred until 20160WHheing
privy to whatever strategic considerations motivated that decision, & 8dtrt’s intention to consider all the
evidence and argument that has been propouimzdding this portion. It has been adequately briefed on both
sides and, in the Court’s opinion, is relevant to the analysis and ruling ossties

insur

ORDERON MOTIONS FOR
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concerns both.esterand Regelbruggg states “Please accept this email as Notice of Clainf on

behalf of Snohomish County.ld;, Ex. 3.)

ICSOP moves to strike this evidence on grounds which are far from clear. The Insurer

frames its objection as follows:

Mr. Day simply authenticated theneails that are attached as Exhibitg,lbut did not
declare under penalty of perjury that the County ever tendered a conapldejuested
ICSOP’s patrticipation.ditation omitted Moreover, even if the unsworn, eof-court
statements in Exhibits-4 could be construed to “tender” a complaint to ICSOP, {
would constitute inadmissible hearsay.

(ICSOP Response at 3; emphasis in original.)

hey

In the first place, whether eomplaint has been satisfactorily “tendered” is a mixed

guestion of fact and law. Had the declarant sworn under penalty of perjury that thg Qaaint

properly tendered the complaints, the Court would unquestionably be facing an objectign from

ICSOPthatthe County was submitting conclusory legal opinions as evidence. Furtherm®ie, it i

unclear in what way the emails introduced as evidence by the County constitusayhéarthese

purposes.The amails are solely evidence tha@mmunicationsveretransmitted to ICSOP using

certain language; the question of whether the language is adequate toclegstiyite a teret of
defenseis open and disputed, but the Court does not find the evidentiary obgetdidheir
introduction to be well-taken.

Moving on to a substantive analysis of the 2014-2015 County requests, the Court
ICSOP’sargumenthat the communications do not explicitly and “affirmatively inform the
insurer that its participation is desired.even 97 Wn.App. at 427. The Court finds no
requirement in the case lanand Defendants have cited to nortbat the language “I, the
insured, request that you, the insurer, undertake defense of this claim” must a@pear i

communication in order for a tender of defense to kexa¥e. In fact, a survey of Washington

ORDERON MOTIONS FOR
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law on the topic reveals no pdstvencaseholding that particular words or phrases are requit
to create a “tender.Levenwas decided 18 years agnd is welenshrined in precedent and
practice All the parties to this transaction are sophisticated and experienced amtitiesvorld

of insurance.

The concept of “tender” merely connotes a certain formodice from an insured to it
insurer, communicating its belief that the insurer’s obligations of coverage famselgave been
triggered by an event or series of evartd inviting the insurer’s participatiomhe mechanisni

by which that is accompligldl need not be complicated nor overly formal. The Court finds

the simple use of the word “tender” in a communication to an insurance company igsuftic

put that company on notice that it is being affirmatively informed that its participatitrei
defense of the claims is desired.
Two of the threeemails (related tahe PzsonkaandWard cases) produced by the Cour

as evidence of tendering their claims to ICSOP contain the phrase “formal.... temterthird

>

ed

that

email (related to théesterand Regelbruggecases) simply states “Please accept this email as

Notice of Claim on behalf of Snohomish Countygxactly the language which the Washingt
cases have held doest constitute a tergt sufficient to activate an insurer’s duty to defer@hn
that basis, th®zsonkaandWardemails successfully constitute a tender of the County’s clain
defense; theestefRegelbruggemail, by its language alone, does not.

However, as théevencourtalsopointed out, the “tender” inquiry does not end with

examination of whether or not the insured has satisfied the terms of itscttytafirmatively

notifying an insurer that the insurance company’s participation in the insuiefdisse is desired.

[E]ven when an insured breaches an insurance cofisatailing to adequately “tender
its request for defense], the insurer is not relieved of its duty to defend uniesgprove
that the late notice resulted in actual and substantial prejudice. To deateoastiual

on

n for

an

prejudice, the insurer must demoastrsome concrete detriment, some specific advatrj

ORDERON MOTIONS FOR
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lost or disadvantage created, which has an identifiable prejudicial effect onuhe’s
ability to evaluate, prepare or present its defenses to coverage or liability.

Leven 97 Wn.App at 427.Nowhee in its briefing in eitherof these dispositiverossmotiorns
does ICSOP make the clafiet alone amffer of proof)that the County’aitial failure to properly
tenderdefense of théesteror Regelbruggdawsuitsto the insurance company, or any delay
tender hasprejudiced it in the manner required lbgven

Furthermorethere is evidenc&om the insurer itselthat, at some point in 2042015,
ICSOP was on notice that it had been invited to participate in the defense of the Guurttyef
underling lawsuits. This evidenaerives frona series of letters which ICSOP sent to the Col
in 2014 and 2015 in response to being notified by the County of the various lawsuits filed
it in conjunction with the Oso landslideSdeDkt. No. 201, Declaration of Cordell, Exs:-X)
Every one of those letters contained a section entitled “Defense” with a tsoivsizvoted to
“ICSOP First Layer Special Excess Liability Policy,” and gvene expressed the opinion
ICSOP’s agent that inadequate proof of exhaustion of underlying insurance aifdiiossed
retention had been provided. In the course of communicating that opinion, each letter a¢sb
“Thereisnoduty to defend or investigate any claim or suit until such exhaustion.” (Emphasis

in originals.)

UJ

inty

against

advis

Based on th€ourt’s understandinthat “tender of defense” denotes nothing more than a

communication by insured of its belief that an insurer's duty to defend has besatieacthe
Court finds it beyond questienfrom ICSOP’s own responses to the Countlgat the insurer wa
fully aware ofthe existence of the complaintsthe underlying litigationof the County’s beliefi
that ICSOP’sduty to defend had been triggered by the underlying lawsuitspfatheé County’s

desire that ICSOBarticipate in that mannefThe duty to defend under ICSOP’s policy had b

\"ZJ

1%
D
S
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“tendered.” Whether that duty actually existed under the language of the caisteactsnpletely
different inquiry, and will be analyzddter in this order
b. 2016

The County presented evidence to support its position that tender of defense hag
very least, occurred in 2016. ICSOP objected to that evidence, moving to strike diclgiashally
interposed substantive arguments as to why defense of the County’s claims could roetetme
tendered in 2016. Having found sufficient evidence of tesulera the Court finds it unnecessa
to consider the parties’ evidence and argument concerning the 2016 documents adduceudl
proof of tender. Because the defense oR®onkaandWard complaints was properly tenderé
prior to the filing of the County’s complaint and because ICSOP has presented no evideng
has been prejudiced by the defective and/or delayed tender dfesiter and Regelbrugge
comphints, the Court resolves the initial “tender” argument in favor of the County and ron
to consideration of other issues regarding tender raised by ICSOP.

c. Amended complaints

The parties are in agreemehgat following the initial filing of thelawsuits,amended
complaints were filed in the underlying litigatiohCSOP claims that defense of these amen
complaints was never tendered to the company and, on that basis, the insurer is nod diyli
any duty to defend.

It is not a meritoriouposition. In the first place, ICSOP cites no case law holding
once an insured tenders defense on a claim (as the Court finds the County diohgeite
underlying lawsuits here), that party is requiredettender the defense every time the camyl
is amended. While ICSOP alleges that new plaintiffs were added in the amengeai st

fails to explain how it was prejudiced by that fact or how that changed in anyrdivestaay its

1, at the

\ve
ry
as furth
2d

et

ded

hate

that,
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contractuabbligation to defend its insure@$ such duy existed at allsuch that rdendering wag
required

Furthermore there is evidence that the County made the information regardin
amended complaints available to ICSOP in an ongoing and timely mad@@®Pwas provided
with a “ShareFilé link which was utilized bythe County’s counsel to regularly upload all n
filings and pleadings related to the underlying litigation (including all antecaplaints). (Dkt.
No. 211, Declaration of Beard, %42 In its summaryjudgment motion and supportin
declaration, ICSOP takes the position that it was unable to access the datdeatraough this
link. (Dkt. No. 202, ICSOP Motion at 14; Dkt. No. 203, Declaration of Beard, 1 30.) This ass
is directly contradictedby the insurer's communications with the Countyn a letter dateg
September 12, 2016, Daniel Broker (“Complex Director” of ICSOP parent con#i&) advised
the Countythat, “[b]Jecause the County has failed to identify any... documents [ebiabli

coverage for the loss under any of its ICSOP policies§ve not reviewed any documents

may have uploaded to tH&hareFilelink.” (Dkt. No. 2014, Declaration of Cordell, Ex. J;

emphasis supplied.) Nor does ICSOP provide any further evidstadgighing that they evg
informed the County that the company was unable to access the data providedSharédtale
link (as opposed to simply ignoring it)f ICSOP had the ability and the means to actless
amened complaints which the Coun&gsertst uploaded to that site, buever availed itself o}
that opportunity, the fault lies with itself.
Furthermore, the County asserts titdteld regulartelephone conferencéat first senmi

monthly, then monthly)to updaterepresentatives ofCSOP and the other insurers on tt
developments in the underlying litigation. “During these telephone conferendes Cotinty

provided pertinent information to all insurer representatives that participat&diing informing

y the

\EIJ
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them of underlying plaintiffs’ amended complaints.” (Dkt. No. 213, Supplemental@gctaof
Genster, 1 2.)If ICSOP was unaware of the existence of the amended complaints, it tv

through inaction on the County’s patrt.

AS NO

The County did not need to “tender” the amended complaints. Having been tendered

the defense of the original complaints and been given access to updated inforrgatidingehe
progress of the underlying litigation, ICSOP will be charged with knowledge thataietyC
invited their participation in defense of the amended complaints as well.
d. Providing documentation

In both the briefing on its own moti@and its responsive briefing to the County’s moti
ICSOP takes #h position that “Washington’s tender requirements also require an insu
provide the insurer with the information that it needs to evaluate the requB&t.” No. 219,
ICSOP’s Reply Brief at 33ee alsdkt. No. 206, ICSOP’s Response Brief at 16.) The argur
appears to be that somehow a tender is “incomplete” if it is not accompanied by datiamg
establishig that a claim has been maaaid, additionallyin the case of an “excess” insur¢
ICSOP contends that the insured “must necessarily produce... information and evidecieas
to demonstrate that the insured has fully and valghhaustedits underlying insurance.
(ICSOP’s Reply at 3emphasis in original.)

Tellingly, ICSOP cites to no authority for this proposition, maintaining insteatdthe

Washington casesriplicitly require[] an insured to produce with any ‘tender’ the documents

information that the insurer needs to evaluate the insured’s request.” (ISBé&#ponse at 16;

emphasis suppliedn reviewing the Washington cases, the Court finds no such implication
seminalLevencase (cited repeatedly by ICSGihply stateshat “the insured must affirmativel

inform the insurer that its participation is desiretliéven 97 Wn.App. at 42@7. The Court e

ed to

nent

bt

and

)]

The
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not found-nor has ICSOP cited teany cases which hold that a tender of defense failed be
“documents and information” were not provided.

The Court rejects this additional burden that ICSOP would place on a “tender of tig
andreiterates its position that a “tender” of defense is nothing morentstaseand an invitation
to participate based on amsureds beligf that an insurer’s duty to defend has been activate

events covered by their insurance contract. Before that duty to defend isafetgnestablished

there must of course be an exchange of informatigficientto permit a thorough investigatign

and determination of whether the insurance contract requires the insurecipatot— “tender”
is simply an adwement thathe insured believesthe insurerduty has been triggered.
e. “Exhaustion” of self-insured retention/underlying insurance

ICSOPargwesthat the Countyhasfailed to prove “exhaustion” of either its seifsured

retention or any underlying insurance and, therefooe,tender” of defense occurredThis

argumentuffers from the same defect outlined above. The Court agrees that, BSQ# tan

be determined to have been under a duty to defend, or found liable for failing to fulfill tha

an “exhaustion” determination must be reached. But the pointhich to do that is not th

preliminary analysis of whether a tender of defense was made; “exhaustiohai&ender” issue

In summary, regarding “tender’For the Pzsonkaand Ward suits, the County’'s
communication with its insurer of the existence of the initial complaints coupled witle robt
“formal tender” suffices to tendémneir defense. For theesterandRegelbruggesuits, the “tender”
(which consisted of a “Notice of Claijn although defective, was not ineffectiveICSOP
demonstrate@warenes®sf the tender of defense in its written responses to the County ar

failed to demonstrate any prejudice resulting from the defective or delayedsnot tender

cause

fense

d by

duty

c

d has
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Tender of defense having been made for the initial complaints, there is no requiteatea
separate tender be made for any amended complaints, as the County providedvi@Sttice
and the means for keeping advised of any such developments in the underlying litightoa
is no requirement that tender of defense consist of anything more than notiteetiregured
desires the insurer’s participation in the defense of its claims; faila@gpend documentation (¢
other information regarding the existence of the claimgher“exhaustion” of seHinsured
retention or underlying insurance will not invalidate an otherwise effectiete

2. Policyrestrictions and exclusions

There are number of policy restrictions and exclusions which, ICSOP argaelsidpr
coverage and justify its decision not to participate in the defafritbe County in the underlyin
litigation. A provisiorby-provision analysis follow4? The Court reiterates that this analysig
guided by theVoostandard that a claim need only be “conceivably covered” to trigger theod
defend.

a. Errors andOmissions- wrongful acts during policy periods
The ICSOP policies included an Errors and Omissions (“E&O”) Liabdégtion which

stated:

2. ERRORS AND OMISSIONS LIABILITY

10csop argues that the County is not entitled to coverage under the BpdahilyProperty Damage
insuring agreement. Since the County agrees with this posgeeCounty’s Response at 12), the Court will not
analyze this argumenis to the legal impact of the fact that there may be both covered arabwered claims in
the underlying litigation, th€ourt will be guided by the holding that “[n]o right of allocation existsiie defense

of noncovered claims that are ‘reasonably relatedhe defense of covered clainiee Federal Realty Inv. Trust V.

Pacific Ins. Co./60 F. Supp. 533, 53837 (D. Md. 1991) (holding that an insurance company is not entitled to
allocation of defense costs when legal servimsefitted the defense of both covered andemvwered claims)[.]”
Nordstrom, Inc. v. Chubb & SpB20 F. Supp. 530, 536 (W.D. Wash. 1992)

br

S

ty t
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We shall pay you, or on your behalf, the ultimate net loss, in excess ofdimedelimit,

that the insured becomes legally obligated to pay to compensate others foislogsoaiti
of your wrongful act that takes place during the Policy Perad arises solely ir
performing or failing to perform duties of the public entity.

See, e.gDecl. of Broker, Ex. 5, pp. 8, 10, 13, 14, 16, 20 (emphasis supplied).

ICSOP asserts (and the County does not disagree) that it is the County’s bu

demonstrate #t the underlying lawsuits allege wrongful acts tfelt within the scope of the

policy periods covered by ICSOP’s agreements. ICSOP citeSeptamber 26, 2016tter from
counsel for the Countyhich cites allegations from thd.esterand Pzsonkasuits which had
occurred during the ICSOP policy periods. (Decl. of Broker, Ex. 24.) The insunegdbke on tg
argue that the failure to cite to any similar allegations fromWaed or Regelbruggdawsuits
meant that the County dich6t maintainthat the plaintiffs in th&Vard or Regelbruggesuit have
alleged any wrongful acts during the policy periods of the ICSOP policiesSQRCMotion at
22; emphasis in original.)

The County characterizes this as a “misreading” of the September 2@t &twitending
that it only cited &xampledrom various complaints to demonstrate that each complaint if
consolidated underlying action alleged ‘wrongful atts(County Response at ;1&8mphasis in
original.) The County’s responsive pleading to ICSOR@ion contains a table illustrating th
every one of the complaints in the underlying lawsuits contained allegationsarfgfwt acts”
during ICSOP policy periods.Id| at 1314.) It is clear that, had the insurer availed itself of
opportunity toreview the complaints at tt&hareFildink provided by the County or participatg

in the regularlyscheduled conference calls updgthe status of the underlying litigation, it wou

have been aware that allegations of “wrongful acts” during ICR@IBy periods were present in

every complaint filed against its insured.
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Based on its “duty to investigaté! the insurer is charged with that knowledgedded,
in its reply brief, ICSOP appears to abandon this argument in favor of arguingntE&iCa
exclusion for bodily injury or property damage arising out of a wrongful-acdiscussethfra —
invalidates the claims for which the County is seeking defense.

b. Exclusion A — “bodily injury” and loss of consortium

Section V, the “Exclusions” sectioaf the ICSOP insurance contracts, contains
following provision:

We will not defend or pay under this Policy for claims or suits against you:

A. For bodily injury or property damage arising out of a wrongful act... whsg
causing or contributing to such bodily injury or property damage.

See, e.gDecl. of Broker at Ex. 5, pp. 8, 10, 13, 14, 16, 28. mentioned earligiseefn. 9 supra
and County’s Response H2), the County has conceded that none of the claims against it
underlying litigationfor bodily injury or property damagare covered by its ICSOP policjgke
only arguably-covered claims these parties are disputing are for losssafrtum.

ICSOPseeks to extend thaiclusionto cover the claims against the County for losg
consortium. The insur@ontends that the loss of consortium claims “derive” from the claim
wrongful death and/or bodily injury, a positigrdefends by citing the lguage of the underlying
complaints and the language of its own policeswell as Washington case law

|CSOPfirst maintainghat the language of the underlying compladhtsates a finding that

the loss of consortium claims are derived from the wrongful death/bodily injamnsland

111CSOP not only had a contractual duty to investigate,(s.g.Pkt. No. 201, Declaradn of Cordell, Ex. F a8-
9), but Washington case law is clear regarding the “contractual and staibtigiation to fully and fairly investigatg
a claim.” Coventryv. American States Ins. Cd.36 Wn.2d 269, 279 (1998). “An insurer is charged with the
knowledge which it would have obtained had it pursued a reasonablyntliligeiry.” Bosko v. Pitts & Still75
Wn.2d 856, 864 (1969).
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therefore fall under Exclusion A. ICSOP examines all the complaints in tleelying litigation
and points out that the claims for loss of consortium are found in those sections of the pl
which concerntte personal injury and death which resulted from the Oso landsBdeDKt. No.
206, Defendant’s Response at20) Dkt. No. 219, Defendant’s Reply atl®.) The Courfinds
nothing remarkable in this: there is no question that, without some form of death or bodily
there is no cause of action for loss of consortium.

The question is whether the cause of action falls unddatiggiageof ICSOP’s policy
excluding claims “[flor bodily injury... arising out of a wrongful act.” The laage of Exclusion
A itself would seem to indicate otherwise: whatever a loss of consortium claim isottiglaim
for bodily injury. One could say thatig a claim which deriveom bodily injury (to another
person), but that is not how the ICSOP policies’ exclusion reads.

ICSOPargues, bwever, that the definition dbodily injury” in its policiesdoes include
loss of consortium. The definition of “bodily injury” reads:

[B]odily harm, sickness, disability or disease. Bodily injury shall also mean mgutgl i
mental anguish, humiliation, shock or death if resulting directly from the bodily jn
sickness, disability or disease.Bodily injury shall include care and loss ofrgees
resulting at any time resulting [sic] from the bodily injury of any persopersons.

(Dkt. No. 2013, Decl. of Cordell, Ex. F at 10; emphasis suppliddierestingly, while ICSOR
emphasizes the “care and loss of services” language when isdhst@rovision in its briefing
the insurer never actually makes the argument‘tisate and loss of servicesquals'loss of
consortium” and thus qualifies as “bodily injury” under the policy. Such an argument would
little weight The concept of “loss of consortium” extends far beyond “care and loss of ser
As the Washington Pattern Jury Instructions reflect, loss of consortium “inciudesonal
support, love, affection, care, services, companionship, including sexual companiasshell

as assistance from [one spouse][one domestic partner] to the other.” (Wash.Joagtarstr. Civ.

eadings
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32.04 (6th ed.).) “Although loss of consortium includes loss of services and loss of seg

components, that does not make the concepts interchange@btari v. Mercy Memorial Hosp.

Corp.,281 Mich.App. 644, 662 (2008).

ety a

ICSOP cies a number of Washington cases in an attempt to bolster its argument thiat state

courts have held loss of consortium claims to be “derivative” of bodily injursnslarhey are all
distinguishable from the instant mattérhompson v. Grange Ins. Ass¢@4 Wn.App. 151, 161

(1983)) is citedby ICSOPfor its language that

damages for loss of consortium are consequential, rather than direct, danfdusey
necessarily are dependent upon a bodily injury to the spouse who can no longer |
the spousal functions...

But, as has been observeuapra to say that loss of consortium damages “are dependent u
bodily injury” is not the same thing as saying that the cause of action is ‘tikeivaf a bodily
injury claim— indeed theThompsorcase was concerned with the liability cap on a policy wk
limited “the company’s liability for all damagégcause dbodily injury sustained by one perso
to $30,000. Ifl. at 162; emphasis supplied.) Again: an exclusion for “all daslagcause of

bodily injury” is not the same thing as an exclusion for “damé&gdsodily injury.”

ICSOPInvitesthis Court to equate language like “consequential” and “because of
injury” with a finding that “loss of consortium allegations... thumstitute claims ‘for bodily
injury’ under an insurance policy.” (ICSOP Response at 23.) It is too simpliel reductive
What is clear from the cases is that “derivative” means different thingsfémeshif contextsand
to argue that a loss of carium claim is “derivative” from a claim for bodily injury or death

one case because it was found to be so in another case is not a helpful use of precesia.
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of the cases reveals that there is no overarching legal theory holding thatiiouanstances, §

cause of action for loss of consortiunthe same aa claim for bodily injury or death.

The use of the word “derivative” is little more than legal shorthand for a conclukich
can only been reached ortaseby-case basis, examining the language of the policy, the fa
circumstances and the legal context to determine whether the consortiumddawas” from the
injury claim for purposes of that cask this case, neither the language of the ICPOIRRiesnor
the facts regarding the pleading of loss of consortium in the underlyingiditigae in disputeit

is the legal outcomef those factshatis disputed.

Another one of ICSOP’s supporting casésange Ins. Assoc. v. Hubba(@85 Wn.App.
407 (1983)) involved policy limits for injuries for “bodily injury sustained by one person” §
whether the insurer should pay on a parent’'s loss of consortium claim beyond the m3
amount already paid out for the death of the parent’s chitdat(412.) Thedubbardcourt was
not concerned withvhether the policy excludecbverage for loss of consortium claims at
merely whether it was a separate claim for which a new policy limit dheqply. There is ng
guestion, under the language of the opinion, that had the policy limits not been reachedng ¢
other parts of the claim, the parent would have been compensated under the policliofs ofi
consortium with her child.The Hubbardcourt’'s analysis does not assist this Court in analy}

this particular issue.

Even less helpful ifCSOPSs citation toEurick v. Pemco Ins. C¢108 Wn.2d 338 (1987))
a case in which the Washington Supreme Court declared that the question of whethserdh

consortium claim “should be characterized as ‘derivative’ or ‘nonderivative’ neembnogrn us

here.” Itis purely a case involving construction of an insurance contract and “néetlasonable

person reading the insurance policy would believe that the motorcycle exclusion apphed
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parents’ [loss of consortium] claims.” Since tBerick court read the contract to excludal”
claims arising from injuries sustained by a motorcycle driver or rider,” the lasmsortium claim

was disallowed. Id. at 34142; emphasis in original.)

ICSOP does cite one case wherein a loss of consortium claim was disallowechgs
under damages for “loss of serviceg he Ninth Circuit favorably cited a California case whi
held that “[lJoss of consortium is not only similar in kind to damage for loss of servites
actually includes loss of services as one of its elememMationwide Mut. Ins. Co. v. Kuehling
1988 U.S. App. LEXIS 21470 at #*B (quoting United Service Auto. Assoc. v. Wayre4
Cal.App.3d 957, 962 (1976¢jtations omittedl But this Court notes that the case, in additiof
being unpublished (and therefore of no value as controlling Ninth Circuit pregdus not beer
cited by another court in the nearly 30 years since it was decided. ¢tfésgno appeal here al

the Court declines toiew it as precedent

If ICSOPspecifically wanted to include loss of consortium in its exclusionary defin
of “bodily injury,” it certainly knew how to do so. To the extent that Exclusion &mbiguous
as to whether it includes loss of consortium, that ambiguity will be interpretedaiodaverage,
as is the rule of construction in Washington, wherédtjule strictly construing ambiguities
favor of the insured applies with added foreeskclusionary clauses which seek to limit pol

coverage. Exclusions of coverage will not be extended beyond their ‘clear and undygy

meaning. Am. Star Ins. Co. v. Gricd21 Wn.2d 869, 8761993) The Court finds that it is far

from “clear andunequivocal” that Exclusion A includes loss of consortium; that ambiguityowi
resolved in the County’s favor.
In summary: the loss of consortium claims at issue in the underlying litigation al

excluded under the ICSOP policies because they @teenelaimsfor bodily injury, nor do they

falli
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fit under the “loss of care and services” portion of “bodily injury” as definedhiypblicy

language. To the ¢éant that there is some ambiguity on this issire Court resolves that

ambiguity in favor of the insured and against the drafter of this exclusionaryiprovis

c. Exclusion X — “land subsidence”

The language of this exclusion readstiiCSOP“will not defend or pay under this polic

for claims or suits against you... [flor any property damage arisingfdand subsidence for any

reason whatsoever.”Sée, e.g.Dkt. No. 2013 at 24.) “Land subsidence” is clearly defined
include “the movement of land or earth, including, but not limited to... lands]idé (1d. at 12.)
The County makes a héallearted stab at characterizing this as an ambiguous provision as r
“man-made” causes of landslides, but the Court agrees with ICSOP: the policy lafiguags
reasorwhatsoeverremoves any issue of ambiguity.

In the final analysis, however, the Court is confused as to why there oatrpversy

<

egards

over this provision. As has been establisbgporg property damage arising from wrongful a¢ts

is clearly excluded from coverage under the ICSOP policies. The plaintiffee underlying
lawsuitssuedthe County because they believed that the County bore some responsibility
fact that the landslide damaged their propersy., that some “wrongful act” by the Coun

contributed to the damage wrought Ine tdisster. The County concedes that the underly

for the

ty

ng

lawsuits allege “wrongful acts” againstid concedes that the E&O provisions of their insurgnce

are inapplicable to any claims for bodily injury or property damage allegedveo dexurred

because oPlaintiff's “wrongful acts.” So the fight over this further exclusion against ptgper

damage claimappears somewhat pointless.

d. Exclusion Z — “failure of any dam”
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The exclusionar language of this provision advises the insured that ICSOP “will
defend or pay under this Policy for claims or suits against you... arisingf oloe... partial or
complete failure of any dam.Sge, e.gDkt. No. 2013 at 24.) The policies define “d&tm mean
“any artificial barrier, together with appurtenant works, which does or mpagund or divert
water.” (d. at 10.)

ICSOP alleges that this exclusion applies toRlegelbruggesuit, wherein the plaintiffg
alleged that the failure of a “woody lbwall” caused the Oso landslideSeeDkt. No. 2011 at
72-74 75, 79,and 9092.) The insurer maintains that the “woody cribwall” qualifies as a “da
under the policy definition, because it was constructed “to divert the river from the tbe
landdide and prevent the river from removing materials from the toe of the landslids
destabilizing the landslide.” (ICSOP Response at 24.)

In an effort to defeat this argument, the County reproduced a picture of thaltinbits

responsive briefing to ICSOP’s motion, citing as supportits introduction of the picture

language from a Washington Supreme Court opinion that “the duty to defend may bedring

information outside of the complaint,” and “facts outside the complaint may bielessd when

the allegations of the complaint are “ambiguous or inadequ#¥ed v. Fireman’s Fund Ins. Cao.

161 Wn.2d 43, 54 (2007). ICSOP objects to the use of this evidence on the grounds that thg

has not “establidlbd] that ICSOP knew of facts and/could have readily ascertained fa

not

im”

of

b and

ere

> County

M

establishing that the crib wall was not a damiCSOP Reply at 14.) But that is not the test under

Woo-the insurer’s duty to investigate further and consider facts outside the congplaggered

if the allegaions of the complaint are “ambiguous or inadequate.”

ORDERON MOTIONS FOR
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The description of the “woody cribwall” found in tliegelbruggecomplaint does no[r
hat

suggest the “impounding” or “diverting” of watét. In fact, a reasonable person reading
language would assume that the purpose of the wall was to keep the land comprising tf
from falling into the river. The Court finds that the “woody cribwall” is not a “dasthat term
is defined in Exclusion Z.

Because of this finding, the Court need not and does not reach the issue of whe

ne shore

ther the

“failure” of the woody cribwall “caused” the landslide, an allegation which the County naturally

contests and which is still an open question as long as the underlying lawsaits sarappeal.
e. Exclusion O - “dishonest acts”

Exclusion O of the ICSOP policies provides that the insurer “will not defend or pay

this Policy for any claims or suits against you... [a]rising out of a[]... dishdodsfraudulent

act.” (See, e.gDkt. No. 2013 at 23.) While ICSOP does not contend that the County was al

to have committed fraud in connection with the landslide, the Defendant points toi@tiggat

unde

eged

all the underlying lawsuitthat the County “misled” or “falsely reassured” local citizens regar¢ling

the possible occurrence thle disaster, knowing that the cribwall would not protect against future

landslides (se ICSOP Response at -29) and argues that such claims, even when couch
terms of negligence, “arise out of” dishonest or fraudulent acts and thus fall undecltisgoex
The Courtagres with the County that this exclusion is intended to address crimes o

of willful dishonesty or fraud, none of which are alleged here. The insurer cites noiateffi

the terms “dishonest” and “fraudul2rfrom the policieswhich would support its interpretatign

and any ambiguity regarding what those terms mean will be construed in the m$aved’ The

1 From theRegelbruggeomplaint: “The purpose of this project is to isolate the North Fork StiltaigiaRiver
(NFS from the Steelhead Haven landslide (SHL)... to prevent the river famsporting fine sediments
downstream... [to] dramatically reduce fine sediment input into tee.ri Without this project the river will
transport the landslide materials downatre..” (Dkt. No. 2011 at 73;Regelbruggeomplaint at 1 3.42.)
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case which ICSOP cites for the proposition that an act or omission can be “dishan
“fraudulert” even when presented in a negligence cause of a&tonffer & Knight v. Continentg
Cas. C0.96 wn.App. 741, 751, n.13 (1999)) is easily distinguished from these-fac&ouffer,
the “fraud” was attributed to a dishonest employee while the ‘gpemgte” referred to th¢
employer’s supervision of that employee, a situation which resemblésctsebefore this Coun
not in the least.

The County’s claims remain “conceivably covered” despite the existence of iBrc{DS
and ICSOP is not excused from its duty to defend on this basis.

3. Exhaustion of self-insed retention

The ICSOP policies state the following in relation to the limits of the insurahaeh
ICSOP provides and the “retained limit” for which the County was responsible:

SECTION III. LIMITS OF INSURANCE

A. The Limits of Insurance shown in the Declarations and the rules below statesh
we will pay in excess of your retained limit...

B. The retained limit shown in the Declarations applies:

1. Only to damages for occurrences [or] losses for wrdrayfts... covered by this
Policy; and

2. Separately to each occurrence, wrongful act,... or series of continuous, repes
related occurrences [or] wrongful acts.

* * * *

est” o

A\1”4

\°ZJ

hted, or

C. Our duty to pay any sums that you become legally obligated to pay arises enly aft

there has been a complete expenditure of your retained limit by means of papm¢
judgments, settlements, or defense costs. Your retained limit shall ndtdaestad by
your office expenses, employees’ salaries, or expenses of any clainsnge)
organization that you have engaged.

D. If the limits of underlying insurance [$0] are less than your retained lirhit{iion
or $1.5 million], you shall bear the risk of the difference.

* * * *

2Nts

v
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H. The Limits of Insurance apply separately to eamisecutive annual period.

(See, e.gDecl. of Broker, Ex. 5 at 4, 8, 17-19.)

ICSOP contends that ti@ounty has failed to establish “exhaustion” of its “retained lin
(a/k/a “selfinsured retention” or “SIR”}- per Section III.C- and thus had no righo expect
defense or coverage from the insurer. ICSOP’s arguments on thoseagpeibbth substantiv
and evidentiary, and the Court will discuss them separately.

a. Exhaustion of the County’s SIR — substantive objections

ICSOP’s first argumentthat whether or not the County has exhausted its SIR is irrelg
because there is no coverage under the ICSOP pchewdsbe dispensed with swiftly. As ha
been demonstratesliprg the Court finds that coverage for the underlying lawsuits avdsast
“coneivablyavailablé (seen. 3suprg to the County through the policies at issue, and ICS(
argument to the contrary is unavailing. Thus, whether or not the County had exhausifed
such that it had a right to call upon its insurer for defense lisragty relevant.

ICSOP’s first argument related to the exhaustion of the SIR itself maintairteéCounty
is required to prove that it paid the SIR limit out of its own funds. (ICSOP Motion)att38 a
puzzling paition- the insurer cites neitheto language in its policy that contains such
requirement oto case law thatlictatessuch a condition as a matter of public policy. The Cq
can find none, and rejects the argument.

ICSOP next contends that the County was required to prove that it had expended
relative to this policyndependentlpf any SIR it exhausted under any other policy (with refere
specifically to the SIR under the County’s policy with Starr Indemnityigbility Co.); i.e., that
the County pay a “fresh” $1.5 mitih or $1 million (depending on the policy period) to satisfy

ICSOP SIR. Id.) The insurer’s position is that “the County’s payment to exhaust thimseted

tn
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retention under Starr’s policy could not also exhaust airsalired retention under tHESOP
policy.” (Id.)

Again, there is nothing in the policies reflecting such a requirement, and vase
Washington holds otherwise. Addressing a similar argument, the Washington Coppeai$

has held

[The policy] says nothing about whether ot ffelaintiff's] obligation to pay the [] SIR i$

satisfied when it fulfills a similar obligation under another policy. It is also thedrthe
defense costs [Plaintiff] paid were necessarily related to damages coveredhhy
policies. “No right of allocation exists for the defense of-nowmered claims that ar|
‘reasonably related’ to the defense of covered claine#&tjons omittefl Therefore [the

la

b

D

insurance company] has no right to apportion defense costs between the two policies.”

Bordeaux, Inc. v. Am Safety Ins. Cbi5 Wn.App. 687, 698 (2008).

ICSOP also argues that, because “each ICSOP Policysnseted retention applie
‘separately to each wrongful act,” the County is responsible for a sepdRaferSach of the
wrongful acts allegeth each of the complaints filed in the underlying lawsuits. (ICSOP Mg
at 3031.) The insurer is selectively reading its own polys can clearly be seen from the pol
language quotesupra the SIR applies “[s]eparately to each occurrence, wobagt, ... orseries
of continuous, repeated, or related occurrences [or] wrongful.act®ecl. of Broker, Ex. 5 at
19; emphasis supplied.) Even understanding that the underlying lawsuits allege raatsy
which their plaintiffs believe contributed tbe damages they suffered, the Court findsahahe
allegations are directly connectéal (and lead up to) the central activating event of the
landslideand the County’s efforts to preventdnd as suclgualify as a “series of contious,
repeated, or related occurrences [or] wrongful’astsich can besatisfied by the payment of

single SIR.
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ICSOP’s final substantive “exhaustion” argument concerns Section Ill.F @iltcies.
While the insurer believes thatigtprovision,which states that “[tlhe Limits of Insurance apq
separately to each consecutive annual period” applies to the RS dtained limits”}*, the
Court is unconvinced:The Limits of Insurance” and “the retained limit” describe two entir
different things in ICSOP’s policies; the former being “the most [ICSOP]payl in excess o
[the insured’s] retained limit,” thiatter being the amount the insured must pay before the in
is obligated to cover or defend. The fact that both phrases appear in “The Liingsi@ince”
section of the policies does not mean that everything that is applicable e Lihits of
Insurance” is applicable to “the retained limft.”

Substantively, the Court finds that ICSOP has failed to put forth a legahang which
sustainsits position that the County has failed to fully and properly exhaust itanselfed
retention. The Court turnsiext tothe insurer’s evidentiary objections that the County has
submitted admissible evidence of the exhaustion.

b. Exhaustion of SIR evidentiary objections

ICSOP has interposed a number of objections to the evidence submitted by the Coy

the “exhaustion” requirement had indeed been met. While they are numerous, the Court

see their merit.

141n purporting to quote their own policy, ICSOP goes so far as to inkertétained limit” into a policy provision
where it does not appear: “H. The Limits of Insuranee, [including tle retained limit of insurangepply
separately to each consecutive annual period.” (ICSOP Motion at 29 and ICS@RIReH28; emphasis
supplied.)

151CSOP’s citation td?olygon Northwest Co., LLC v. Steadfast Ins, 682 F.Supp.2d 1231, 1233 (W.DWash.
2009), while inapposite, is instructive. The policy in that case contaimeldr language to that in ICSOP’s policy
—“The Limits of Insurance of this Coverage Part apply separately to eactcatime annual period[.]* which the
Polygoncourt ®rrectly observed “is obviously to the benefit of the insurdd.”at 1234. But that policy also

contained a provision that “[t]he ‘sdlisured retention’ amounts of this Coverage part apply separately to eact
consecutive annual periodjt(at 1233],precisely the language which ICSOP’s policiesndbhave.
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The County seeks to establish its evidence of exhaustion of the SIR through thetibec
of Joseph Genster. (Dkt. No. 200.) Genster avers that he is a Deputy ProsecatimgyAtt the
Snohomish County Prosecuting Attorney Civil Division who represents the Countyisiy
litigation. He affirms that his declaration “is based upon personal knowdedtamiliarity with
the correspondence and otheatarials in this matter and the record in the lawsuits arisen g
the 2014 Oso Landslide.ld at  1.) Genster also declares:

Following the Oso Landslide... the County was named as a defendant in four s¢
lawsuits (“Underlying Litigation”). Th&ounty has been defending the claims assertg
the Underlying Litigation. This has included such things as: (1) hiring outside can
Calfo Harrigan Leyh & Eakes LLP; (2) retaining numerous expert witap&¥eexpending
significant county prosecutor time on the defense; and (4) the County assigning m¢
full time defense of the claims. The County has expended in excess of $4 mikindidgf
the Underlying Litigation.

(Id.at 7 2.)

ICSOP moves to strike this declaration as evidence. Defeis first objection is that th
declaration lacks specific facts upon which the Court can find Genster cometestifyy or
possessing sufficient personal knowledge to testify regarding the Countyisdéxpes in the
underlying lawsuits. The Coufdils to see the basis for this objection: the declarant ident
himsef as an attorneynithe employ of the County, amh active representative not just in tl
litigation but in the “full time defense of the claims” asserted against the Couhty imderlying
litigation. It is an adequate basis from which to reasonably infer that he has personal kno
of the facts contained in his declaration.

The insurer's next objection, that Genster's detian somehow contravenes Rule
ProfessionaConduct (“R.P.C."8.7, is completely meritless. While ICSOP objects to a decl3
who is both an advocate and witness for a party, it is an entirely common pfactoensel to

submit declarationgn support of motionsverring to facts related to the conduct of the ¢
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R.P.C. 3.7 is directed toward a prohibition against counsel appearing as withesiseis ttients
at trial, and says nothing about the practice of submitting declarations as attachmesttens.n

ICSOP further objects to what it describes as the-S&#ifing, uncorroborated” nature

the declaration. As to the “sederving” quality of the declaration, theery case cited by the

insurer makes the point quite eloquently:

[D]eclarations oftentimes will be "sederving”-- "[a]nd properly so, because otherwi
there would be no point in [a party] submitting [themJriited States v. ShumwalQ9
F.3d 1093, 1104 (9th Cir. 1999)n most cases, consequently, "[t]hat an affidavit is-S
serving bearon its credibility, not on its cognizability for purposes of establishin
genuine issue of material factd. Only in certain instances such as when a declaratig
"state[s] only conclusions, and not 'such facts as would be admissible in eyitdeman
a court disregard a sedkerving declaration for purposes of summary judgmentquoting
FED. R. CIV. P 56(e)).

Securities v. Pharb00 F.3d 895, 909 (9th Cir. 2007).

ICSOP’s objection to the “uncorroborated” nature of the declarationested at the fac

that the County submitted no supporting documentation to Genster’s declaration tom dosfir

representation that the County had spent “in excess of $4 million” in defending theyungd
lawsuits. But the fact of the matter is thatrfoioration” is not a requirement of the Federal R
of Civil Procedure governing summary judgment. Fed.R.Civ.P. 56(c)(4), concerrfindp\Ats

or Declarations” in summary judgments, requires only that a declaratioratbe om persong

knowledge, “sebut facts that would be admissible in evidence, and show that the... declgrant is

competent to testify on the matters stated.” Genster’s declaration satistiestiberia.
Nor is ICSOP’s objection that Genstedaclaration is “materially and fatally vague” we
taken. The objection to the use of the word “expend” borders omitbebis ICSOP claimg
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the term is vague and ambiguous, as it is impossible to determinbé¢ijerany of the
County’s defese costs have actually beggid [2] by whomany of the defense costs ha
actually been paid3] the amount, if any, that the County has actually paid, and/or [4
circumstancesinder which the County has paid them.

(ICSOP Response at 9; emphasis in origin@ihp word“expend”means to pay outspeng’*®

and leaves no question as to whether the costs “have actuallpd&idénThe remainder of the

insurer’s objection®o this term(*by whom” and- cryptically—“the circumstances’ipvolve legal
arguments which are irrelevant to an evidentiary ruding have been addressegbra Similarly,

ICSOP’s contention that Genstefailure to specifyvhichlawsuits he is referring to by his use
the term “Underlying Litigation” renders that phrase “fatally vagisedbsurd. It is abundantl
clear from the briefing on both sides that all parties are aware of the fouitawhich comprise
the “Underlying Litigation” and it is disingenuous to claim otherwise.

ICSOP’s final evidentiary objection is reserved for a series of letténwitad by the

] the

of

County as exhibits. SeeDkt. No. 2013, Declaration of Cordell, Exs. G, I, and O.) The letters

were composed by counsel for the County and addressed to the insurer’s attt®$YB moves
on grounds of hearsafpr the exhibitdo be stricken as proof of the costs expended by the Co
But the letters were not submitted as proof of exhaustion, they were submittedkase that theg
County had communicated with ICSOP regarding the exhaustion issue (and diretied the
location where the insurer could verify the amoalneady expended).

The Court denies Defendant’s motion to strike the County’s declaration and exhif
the grounds stated. On that basis, the Court further finds it unnecessaryctmgier the
supplementary evidence submitted by the County in response to ICSOP’s obj@akibrso.

215, Second Supplemental Declaration of Genster) or (2) rule on the insuregjslyobjections

16 Oxford English Dictionary2017 seeOED.com.

unty.
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to the supplementary evidencgkt. No. 218, ICSOP Surreply.Jhe evidence submitted by th
County in conjunction with their moving papers is admissible and sufficient for the pugoo
which it was presented.
V. Conclusion
Defendant ICSOR objections to the County’s evidence are not sadten. There is ng
genuine dispute as to any material fact concerning the issues before the €ouder ko triggen
ICSOP’s duty to defend, the County is required only to estattieghthe claims against it in th
Underlying Litigation were “conceivably covered” by their ICSOP peBciand that it hag

demonstrated “exhaustion” of its seisured retention in the course of defending itself. The G

e

se f

ourt

finds that the County has succeedeéstablising both and on that basis is entitled to summary

judgment as a matter of law as regards ICSOP’s duty to defend and breacldofythat

The clerk is ordered to provide copies of this order to all counsel.

DatedAugust 18 , 2017.

Barbara Jafobs Rothstein
U.S. District Court Judge
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