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. Nationstar Mortgage LLC et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
DAVID J. LONGNECKER, Case No. C16-0093RSM
Plaintiff, ORDER GRANTING MOTIONS TO
DISMISS

V.

NATIONSTAR MORTGAGE LLC;
NORTHWEST TRUSTEE SERVICES INC,;
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS; BANK OF
AMERICA NA; JOHN DOES 1-50,

Defendants.

. INTRODUCTION

This matter comes before the Court orfddelant Bank of America, N.A. (“Bank @
America’)’'s Motion to Dismiss under Rule (#(6), Dkt. #10, and Defendants Nations
Mortgage LLC (“Nationstar”), and Mortgagedeitronic Registration Systems, Inc. (‘MERS
Motion to Dismiss under Rule 12(b)(6), DKt13. Plaintiff David J. Longnecker has elect
not to file a Response to either Motion. For the reasons set forth below, the Court GH
both Motions and DISMISSES &htiff's claims against Defendants Bank of Ameri

Nationstar, and MERS.

ORDER GRANTING MOTIONS TO DISMISS -1

Doc. 17

=

far
")
ed

RANTS

Ca,

Dock

pts.Justia.com


https://dockets.justia.com/docket/washington/wawdce/2:2016cv00093/226422/
https://docs.justia.com/cases/federal/district-courts/washington/wawdce/2:2016cv00093/226422/17/
https://dockets.justia.com/

O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

Il.  BACKGROUND'

On or about April 2, 2007, Plaintiff executedpromissory note, a deed of trust, g
other loan documents with America’s Whséhle Lender for a property located at 1257
Avenue Northwest, Seattle, WA 98177. f&edant MERS was the beneficiary under
security instrument. The deed of trust andrtbee were thereafter assigned to Defendant B
of America. Defendant Nationstar is now tlean servicer. Defendant Northwest Trus
Services is alleged to beaxising a power of sale asagtor under the @l of trust.

On December 7, 2012, Northwest Trustee resdbrd Notice of Trustee’s Sale for tl
property in question. Dkt. #11-at 25-29. No sale was aucted however, and on August 2
2015, Northwest recorded two documents, adéotif Discontinuance dghe prior 2012 Noticg
of Trustee’s Sale, and a new Notice of Tees$ Sale, setting a sale for December 28, 2

Dkt. #11-1 at 31-37.

On December 23, 2015, Plaintiff filed a lawtsai King County Superior Court with the

following causes of action: dexhtory judgment invalidating facesure sale, violation of th

real estate settlement procees under RESPA, unfair and detoep business practices undgr

the Consumer Protection Act (“@P), breach of fiduciary dutyinjunctive relief, and lack of
standing for foreclosure. Dkt. #1-1. Plaintiff does not allege that any sale has been con
and indeed he filed the instasuit to enjoin the sale.

On January 22, 2016, Defendants Nationstad ®IERS removed the action to th
Court under federal questi jurisdiction. DKkt. #1.
I

I

! The following background is taken from Plaintif@®mplaint, Dkt. #1-1, except where otherwise noted.
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1.  DISCUSSION
A. Legal Standard

In making a Rule 12(b)(6) assessment, toeirt accepts all facts alleged in t
complaint as true, and makes all inferencesenitiht most favorable to the non-moving par,
Baker v. Riverside County Office of EJus84 F.3d 821, 824 (9th CR009) (internal citations
omitted). However, the court is not requirechtzept as true a “legal conclusion couched
factual allegation.” Ashcroft v. Igbgl 556 U.S. 662, 678 (2009) (quotiiell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)). The complaintushcontain sufficient factual matte

accepted as true, to state a claim tiiefehat is plausible on its face.ld. at 678. This

ty.

AS a

=

requirement is met when the plaintiff “pleads tedtcontent that allows the court to draw the

reasonable inference that the defendantiable for the misconduct alleged.ld. The
complaint need not include detailed allegatiobut it must have “more than labels &
conclusions, and a formulaic recitation of theneénts of a cause of action will not dd
Twombly 550 U.S. at 555. Abserddial plausibility, Plaintiff'sclaims must be dismissedid.

at 570.

The party opposing a motion shall, within ttie prescribed in Loal Rule 7(d), file
and serve on each party a brief in opposition. LCR 7(b)(2). “Except for motions for sur
judgment, if a party fails to file papeis opposition to a motion, such failure may
considered by the court as anmaslsion that the motion has meritd.

B. Analyss

Defendant Bank of America argues that Pifistclaims under REPA, the CPA, ang

violation of fiduciary duty aréime-barred. Dkt. #10 at 4. Bawk America argues that claim

under RESPA are subject to a 1 or 3 year statulienitations depending on the nature of t
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purported violation, citing 12 U.S.C. § 2614 (“Alagtion . . . may be brought . . . within
years in the case of a violatiaf section 2605 . . . and 1 year the case of a violation @
section 2607 or 2608. . . diis title from the datef the occurrence of éhiolation . . . .”). Id.

at 5. Bank of America argues thée limitations period runs from the date of closing, cit
Jensen v. Quality Loan Serv. Cqrp. Supp. 2d 1183, 1195 (E.D.IC2010) (“[C]ourts have
considered the ‘occurrence of the viadati as the date the loan closedyl. Here, there is ng
dispute that Plaintiff’'s Loaclosed on April 2, 2007. Bard America cites to RCW 19.86.12
for the four year limitation for a privatePA claim, which it alleges has passéd. at 7. Bank
of America cites to RCW 4.16.080(3) for the thyear statute of limitation for a breach
fiduciary duty claim, which it alleges hasgsad because Plaintiff discovered his causg
action at the origirteon of his loan.Id. at 10.

Bank of America argues that Plaintiff'smaining claims fail as well, arguing th
“Plaintiff's various claims musbe dismissed insofar as they are based on legally unte
challenges to MERS’ status as nominee benefiaiader his Deed of Trusnd its actions i
recording an assignment of thaterest, or based on a challerigeDefendants’ present abilit]
to foreclose on Plaintiff's Loan.ld. at 16. Bank of America gues that “Washington cour1
have frequently rejected the conclusory MERSda allegations Plaintiff offers here, whg
plaintiffs fail to allege factshowing that MERS had a causal radetheir claimed injuries.”ld.
at 15 (citingKullman v. Northwest Trustee Services, i¢o. 12—cv-5852—-RBL, 2012 W
5922166, at *2 (W.D. Wash. 2012) (“Pl&ffs have failed to allegany prejudice arising fron

MERS'’ role in the foreclosure. Plaintiffs adndigfault and seek to generate controversy wi

none exists.”);Burkart v. Mortgage ElecRegistration Sys., IncC11-1921RAJ, 2012 WL

4479577, at *5 (W.D. Wash. 2012) (Jones, J.) (“H Burkarts want to plead one or mg
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claims based on MERS' improper designation as theflmgary in their deed of trust, they mu
provide sufficient allegations to estish that they have been injured.Bgeterson v. Citibank
N.A., No. 67177—4—1, 2012 WL 4055809, at *4 (\Wa€t. App. 2012) (“the Petersons ha
failed to plead facts demonstragi that their alleged injuriesould not have occurred but fq
MERS’ actions; regardless of MERS’ conduct as tieneficiary under the deed of trust, |
Petersons’ property would still @ been foreclosed upon based on their failure to n
payments on the loan.”)). Bank of America argtes Plaintiff lacks standing to challenge t

validity of the assignment of the deed afdras a non-party. Dkt. #10 at 16-17 cititigpoma

v. U.S. Bank Nat'| Ass;iNo. 12-CV-0184-TOR, 2013 U.S. Dist. LEXIS 66576, at *13 (E.

Wash. 2013) (“Even assuming for the sake glarent that the assignments in question w
fraudulently executed, Plaintiff, as a thpdrty, lacks standing tchallenge them.”)Borowski
v. BNC Mortgage, In¢.No. C12-5876, 2013 U.S.Dist. LEXIS 122104, at *13 (W.D. Wa
2013) (“[B]orrowers, as third paes to the assignment of thenortgage (and securitizatig
process), cannot mount a challenge to the abfa@ssignments unless a borrower has a gen
claim that they are at risk of paying thereadebt twice if the assignment stands.”).
Defendants Nationstar and MERS argue thERS is not a lender, and Plaintiff’
issues with the loan’s origination cannot imgudiability to MERS,” and “Plaintiff has no
standing or legal basis to bring claimsséd on the Assignment of Deed of Trust un
applicable Washington law.” Dkt. #13 at 2Nationstar and MERS agree with Bank
America’s analysis that the RESR#d CPA claims are time-barredd. Defendants argug
that “Plaintiff's claims agaist Nationstar based on conduct occurring at origination
because Nationstar did not origte the loan, nor are therayaallegations that Nationstd

assumed liability for the loan’s originationItd. Defendants argue th®tERS and Nationsta|
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did not owe Plaintiffa fiduciary duty, citingjnter alia, Bell v. FDIG 2010 U.S. Dist. LEXIS
82463, 2010 WL 3211960 (W.D. Wla. Aug. 9, 2010).Id. at 8 and 14. Defendants argue t

Plaintiff lacks standing to challenglee assignment of his loan undendrews v. Countrywidg

Bank, NA 95 F. Supp. 3d 1298, 1301-1302, 2015 WDiSt. LEXIS 43555, *8-9 (W.D. Wash.

2015). Id. at 9.

Based on the record before it, the Court agvads Defendants’ analysis that Plaintiff
claims are entirely time-barred, made withoundtag, or otherwise contnato law as stateq
above. Furthermore, because Plaintiff hasnegsponded to DefendahtMotions, the Court
considers this an admission that Defendants’ argtsrieave merit. LCR 7(b)(2). Dismissal
warranted under Rule 12(b)(6).

V. CONCLUSION

Having reviewed the relevant pleadings, thela@ations and exhibits attached therg
and the remainder of the recordg f@ourt hereby finds and ORDERS:

1) Defendants’ Motions to Dismiss KD ## 10 and 13) are GRANTED.

2) Plaintiff’s claims against Defendants Baak America, Nationstar, and MERS a

DISMISSED.
3) The only remaining Defendant in this eds Northwest Trustee Services, Inc.

DATED this 7 day of March 2016.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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