Jansenv. N

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

D

Cross

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
)
JORDAN V. JANSEN, an individual, ) CASE NO. C16-0130 RSM
)
Plaintiff, )
) ORDER GRANTING DEFENDANT’'S
V. ) MOTION TO DISMISS
)
MARK A. NORCROSSan individual, )
)
Defendant. )
)

l. INTRODUCTION
This matter again comes before the Gaur Defendant MarkNorcross’s Motion to

Dismiss under Federal Rules Givil Procedure 12(b)(2). Dkt. #5. Mr. Norcross argues th

Doc. 37

at

this Court lacks personal jurisdiction over him because he is a non-resident that lacks sufficient

minimum contacts with th8tate of Washingtonld. In the alternative, Mr. Norcross seeks$ a

transfer to the Middle Distriadf North Carolina for convenience of the parties and witnesses.

Id. Plaintiff Jordan Jansen argues that he im@t the minimum threshold for demonstrat

ng

specific jurisdiction over Mr. Norcross in this Dist. Dkt. #7. Mr. Jansen also opposes any

transfer of this matter to another District.n& jurisdictional discovg occurred, the partie

! The Court previously reviewed the motion atetlermined that jurisdictional discovery sho
proceed before the Court decided the motion. Dkt. #14.
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have also submitted supplemental briefs in support and opposition to the instant motion.

#26 and #30. For the reasons discussedrhahes Court now GRANT®efendant’s motion.
. BACKGROUND

This breach of contract matter arises outatdégations of unpaid wages. Dkt. #
Attachment A at T T 3.2-6.5. Plaintiff allegesttine is a former employee of Aggate, LL
which was a North Carolina company foundedDmBfendant Norcross and Stephen Perk
Id. at  3.2. The company was formed to provideAuaction platform to real estate clients
purchase, build, and outfiteir properties. Dkts. #6, Ex. Aat 9 and #8 at { 4.

Plaintiff alleges that whilbe was a resident of Waslgton, and employed by Deutsc

Bank (but working in New Yorkand Las Vegas), Mr. Norcross recruited him to becon

senior executive at Aggate. Dkts. #1, Attachment A at § 3.3 aatl #§ 2-5. Plaintiff further

alleges that in mid-2013, he entered intoEanployment Agreement with Aggate, wherein
became President and Managing Director. Bkt.Attachment A at I 3.3-3.5. According td
Plaintiff, his compensation included alagg and reimbursement for expensdsl. Plaintiff
then alleges that from September 2013 to tlesgmt, Defendant Norcross failed to timely [
his salary or reimburse expenséd. at  3.7.

On or about December 15, 2015, Plaintiff filed the instant lawsuit in King Ca
Superior Court, alleging breadi contract, failure to pay wes and wrongful withholding o

wages under RCW 49.48t seq.and RCW 49.52et seq, and unjust enrichment. Dkt. #

Attachment A. On January 28, 2016, Defendantiaved the action to this Court. Dkt. #1.

Defendant then filed the instamtotion to dismiss alleging laalf personal jusdiction. DKkt.

#5.
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1. DISCUSSION
A. Standard of Review

Federal Rule of Civil Procedure 12(b)@dverns the dismissal of an action based on

lack of personal jurisdiction. Where a defendant moves to dismiss a complaint for lack of

personal jurisdiction, the plaifitibears the burden of demdreting that jurisdiction ig
appropriate.Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 800 (9th Cir. 2004). |A
plaintiff cannot simply rest on the bare allegatiofsis Complaint, but rather is obligated [to
come forward with facts, by affidavit atherwise, supporting personal jurisdictiodmba
Marketing Systems, Inc. Jobar International, Inc.551 F.2d 784, 787 (9th Cir. 1977). Where,

ff

as here, the motion is based on written materigifeerahan an evidentiary hearing, the plaint
need only make grima facie showing of jurisdictional facts. Schwarzeneggerat 800.

Uncontroverted factual allegations must bketa as true. Conflictbetween parties oveg

-

statements contained in affidavits mbstresolved in thelaintiff's favor. Id. A prima facie

showing means that the plaintiff has produaamissible evidence, which if believed, |is
sufficient to establish the existence of personal jurisdictiBallard v. Savage65 F.3d 1495
1498 (9th Cir. 1995).

Where no applicable federal sttd addresses the issue,cant’s personal jurisdictior
analysis begins with thedhg-arm” statute of the staite which the court sitsGlencore Grain
Rotterdam B.V. v. Shivnath Rai Harnarain C@84 F.3d 1114, 1123 (9th Cir. 2002).

Washington’s long-arm statute extends the ceysgrsonal jurisdictiomo the broadest reach

that the United States Constitution permiByron Nelson Co. v. Orchard Management Carp.

95 Wn.App. 462, 465, 975 P.2d 555 (1999). Becalsshington’s long-arm jurisdictiona
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statute is coextensive withderal due process requiremeritse jurisdictiondanalysis undef
state law and federal due process are the s&tiewarzeneggeat 800-01.

The Due Process Clause protects a defendibé&gy interest in not being subject

the binding judgments of a forum with which itshestablished no meanindjicontacts, ties of

relations. Burger King Corp. v. Rudzewic471 U.S. 462, 471-72, 105 S. Ct. 2174, 85 L.
2d 528 (1985). In determining whether a defemdtaa minimum contacts with the forum sta
such that the exercise of jurisdiction owbe defendant would not offend the Due Prog
Clause, courts focus on the relationship amtireg defendant, the forum, and the litigatig
Shaffer v. Heitner433 U.S. 186, 204, 97 S. Ct. 2569, 53 L. Ed. 2d 683 (1977).

Personal jurisdiction exists in two forms, general and spedifale Food Co. v. Wattg
303 F.3d 1104, 1111 (9th Cir.2002). General jurtsnlicexists over a non-resident defend
when there is “continuous and systematic ganleusiness contacts that approximate phys
presence in the forum stateSchwarzeneggegt 801. In the absence of general jurisdicti
the court may still exercise specific jurisdiction over a non-resident defendant. To es
specific jurisdiction, the plairffi must show that: (1) defendapurposefully availed itself o
the privilege of conducting #eities in Washington, theby invoking the benefits an
protections of its laws; (2) plaintiff's claimarise out of defendast Washington-relateg
activities; and (3) the exercise pirisdiction would be reasonablezaster v. American We;
Financial, 381 F.3d 948, 960-61 (9th Cir. 200Bancroft & Masters, ln. v. Augusta Nat'
Inc., 223 F.3d 1082, 1086 (9th Cir. 2000).

B. General Jurisdiction
A defendant is subject to geméjurisdiction only where thdefendant’s contacts with

forum are “substantial” or ‘Intinuous and systematic.Bancroft & Masters, Inc. v. August
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Nat'l, Inc., 223 F.3d 1082, 1086 (9th Cir. 2000). In tbése, Plaintiff doerot allege general

jurisdiction over Defendant. Dkt. #7 at 9.
C. Specific Jurisdiction

The Court thus turns to Plaintiff's specifigrisdiction arguments.As noted above, ir
the Ninth Circuit, specific jurisdiction is analyzed using a thpae-test: Firstthe nonresiden
defendant must have purposefully directed his/ties or consummated some transaction W
the forum or a forum resident, or performedhgoact by which he purposefully availed hims
of the privilege of conducting activities ithe forum, thereby invoking the benefits a
protections of its laws; second, the claim mustobe which arises out of or relates to {
nonresident defendant’s forum-ridd activities; and third, the escise of jurisdiction mus
comport with fair play and substantial justiée,., it must be reasonablelf the plaintiff is
successful at establishing thesfitwo prongs, the burden shiftsttee defendant to set forth
compelling case that the exercisguofsdiction would notbe reasonable.

The first prong of the test mnalyzed under either “purposeful availment” standard
a “purposeful directionstandard, which are wdistinct conceptsWashington Shoe Co. v. A
Z Sporting Goods Inc.704 F.3d 668, 672 (9th Cir. 2012¥%enerally for claims sounding i
contract, courts apply a “purposeful availrtieanalysis, asking whether the defendant
“purposefully avail[ed]” itself of “the privileg of conducting activities win the forum State
thus invoking the benefits aqulotections of its laws.’SchwarzeneggeB74 F.3d at 802.

1. Purposeful Availment

The Ninth Circuit Court oAppeals explained i8inatra v. National Enquirer, Inc854
F.2d 1191, 1195 (9th Cir. 1988):

The purposeful availment analysis examines whether the defendant’s
contacts with the forum are attributable to his own actions or are solely the
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actions of the plaintiff. In order tbave purposefully availed oneself of
conducting activities in the forum, tliefendant must have performed some
type of affirmative conduct which allows or promotes the transaction of
business with the forum state.
The Ninth Circuit further held that contranegotiations within the forum state satisfy t
purposeful availment prong of éhspecific jurisdiction angsis where the defendant
negotiations “allow[] or promote[] the transext of business within the forum stateSinatrg

854 F.2d at 1195. Further, contracting partieho “reach out beyond one state to crg

continuing relationships and obligations with z#tns of another statehay be found to havs

“purposefully availed” themselves of benefasd protections under géhother state’s laws.

Burger King Corp. v. Rudzewic%71 U.S. 462, 473, 105 S.Ct. 2174, 85 L. Ed. 2d 528 (198

Plaintiff first argues that this Court hasisdiction over Defendant Norcross becad
his contract was formed while he was in 8eaWA. Dkt. #30 at 5 and 8. “[P]arties wk
reach out beyond one state and create contimeiagjonships and obligations with citizens
another state are subject to regulation and sanctions in the other State for the consequ
their activities.” Roth v. Garcia Marque242 F.2d 617, 621 (9th Cir. 1991). However, “
contract alone does not automatically establise requisite minimum contacts necessary
the exercise of personal jurisdictionGray & Co. v. Firstenberg Machinery C®13 F.2d
758, 760 (9th Cir. 1990kee also Burger King Corp471 U.S. at 478. A court “must look

prior negotiations and contemplated future egpgences, along with tlierms of the contrad

ate

D

5).

Ise

0

of

lences of
[a]

for

o

t

and the parties’ actual coursed#aling to determine if the fddant’'s contacts are substantial

and not merely random, fortuitous, or attenuateSltier v. Johnsqroll F.2d 1357, 1362 (9t
Cir. 1990) (internal quotation marks omitted).
1

I
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a. Prior Neqgotiations

To support his personal jurisdiction argument, Plaintdhtends that much of the

negotiation for his employment oaced within Washington StateDkt. #30 at 4-5. He statg
that between December 21, 2012, and Januar2013, Stephen Perkins and Defend
Norcross encouraged him to work for Aggated &e received an offer of employment duri
that time. He acknowledges that Mr. Perkinstécthe employment offer, but asserts that
Norcross edited the document ancamraged him to sign itld. Plaintiff then apparently
signed the employment offer ire&tle. DKt. #31 at § and Exhibit E theret This evidencs
fails to establish sufficient evidence that Defendant Norcross purposefully availed him
the privilege of conducting activity in Washingt Plaintiff acknowledges that his in-pers
discussions about employment Afjgate were with Mr. Peils, Scott Jeffrey and BrooK
Pickering, and that Defendant Norcross was nesgmt. DKkt. #29, Ex. @t 66:21-67:3. Thos¢
discussions took place at a restaurant in M#tan. Further, the Ninth Circuit Court
Appeals has noted that, “ordinly use of the mails, tgbdone, or other internation:
communications simply do not qualify as paseful activity invoking the benefits arn
protection of the [forum] state."Peterson v. Kennedy71 F.2d 1244, 1262 (9th Cir. 198
(internal quotation marks omitted). Thus, based on the evidence before this Court, th
negotiations between the pastiglo not support a conclusiothat Defendant Norcros
purposefully availed himself of the tefits of doing business in Washington.

b. Course of Dealings Between the Parties

Plaintiff next contends that: 1) Defendawbrcross knew that he (Plaintiff) lived arn
worked in Washington; 2) Defendant Norcrosswrbat he (Plaintiff) was pitching potenti

clients in Washington; 3) Dendant Norcross frequently contacted him (Plaintiff)
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Washington; and 4) others in the company knePtaintiff) was locatd in Washington. Dkt
#30 at 5-14. However, Defendant offers evideticd the work activities of Plaintiff wer
unilateral. Defendant offers evidence the presentations made by Plaintiff to fg
companies in Washington were made through canthet were relatives of Plaintiff, and no
of those presentations resulted in revenue-geimgr business for Aggate. Dkt. #29, Ex. C
52:10-56:15. There is no evidendeat these presentations were made at the directid
Defendant Norcross. “It is well settled tHghe unilateral activity of those who claim son
relationship with a nonresident defendant carsaisfy the requiremerdf contact with the
forum State.” McGlinchy v. Shell Chem. Co845 F.2d 802, 816 (9th Cir. 1988) (interr
guotation marks omitted) (“[Alppellants’ statent that they ‘performed 90% of [thei
activities in the Bay Area,’ eveifi accurate, describes only ilateral activity. Again, such
activity fails to create persoharisdiction over [Appellee].”).

In addition, Defendant has presented evigethat Plaintiff wadired to work on theg
East Coast. Plaintiff acknowledges that Aggate’s business was focused on New
Washington, D.C., and other asealong the east coast of the Uditgtates. Dkt. #29, EXx. C i
28:4-24. Plaintiff also represedten his Linked In profile thate was the Managing Directg
of Aggate located in #hgreater New York City area.” Dkt29, Ex. D.  Plaintiff's busines
cards reflected Aggate’s addreéssNashington, D.C., not Wasiuton State. Dkt. #6, EX. A 3
1 17 and Exhibit 1 thereto. Further, Pldintvas a member/owner of the company, not
employee. He was paid as an owner, as refeon an Internal Revenue Services form K
Dkt. #29, Ex. C at 69:9-22. His primary role sMaverseeing Aggate’s operations, which w

based on the East Coast. D&PR6 at 5. Thus, theourse of dealings between Plaintiff a
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Defendant does not show that Defendant Ns® purposefully availed himself of conducti
business in Washington.

c. Contemplated Future Conseguences

Plaintiff also asserts that his agreemeithwAggate contemplated a future office
Seattle, as reflected on budgets anticipatingréugrowth. Dkt. #30 at 8-10. In additio
Plaintiff presents a Decemb@012 “Master List, Action Items,that contains the line iter
“Determine final office HQ . . . High PoinDC? NOVA? Seattle?” Dkt. #31, Ex. H. Givd
that no actual clients or office everaterialized in Seattle, tH@ourt is not persuaded that tl
contemplated future actions reflected timese documents support Defendant’s purpos
availment of contact with Washington.

Accordingly, in light of all the evidence nadvefore it, the Court concludes that Plaint

has failed to meet his burden of makingrama facieshowing that Defendant purposefully

availed himself of conducting activity in Washington.
2. Forum-Related Activities and Notions of Fair Play

Because Plaintiff failed to establish purpagedvailment, “the jurisdictional inquiry

ends and the case must be dismiss8de€ Boschetto v. Hansis89 F.3d 1011, 1016 (9th Ciy.

2008); Pebble Beach Co. v. Cadd¢53 F.3d 1151, 1155 (9th Cir. 2006) (“[Plaintiff

arguments fail under the firstq@rg. Accordingly, we need neatddress [the remaining tw
prongsl.”).

V. CONCLUSION

Having reviewed the relevant pleadings, thelal@ations and exhibits attached therg

and the remainder of the record, the Courtlnefends and ORDERS #t Defendant’s Motion

I
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to Dismiss (Dkt. #5) is GRANTERN this matter is now CLOSED.
DATED this 23rd day of June 2016.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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