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8 UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON
9 AT SEATTLE
10 REVERSE NOW VI, LLG CASE NO.C16-209MJP
11 Plaintiff, ORDERGRANTING
DEFENDANT'S MOTION
12 V. FOR SUMMARY
JUDGMENT; DENYING
13 OREGON MUTUAL INSURANCE PLAINTIFF'S MOTION FOR
COMPANY, PARTIAL SUMMARY
14 JUDGMENT
Defendant.
15
16
THIS MATTER comes before the Court on Defendant’s Motion for Summary Judgment
17
(Dkt. No. 84)and Plaintiff’'s Motion for Partial Summary Judgmébkt. No. 86). Having
18
reviewed the Mabns, the Responses (Dkt. Nos. 88, 93), the Replies (Dkt. Nos. R&n@all
19
related papers, the CoOBRANTS Defendants’ Motion and DENIES Plaintiffs’ Motion. The
20
Court declines to hear oral argument on the enatt
21
22
23
24
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Background
This case arises out of an insurance claim filed by Plaintiff Reverse Niowl\
(“Reverse Now”) with its insurer, Defendant Oregon Mutual Insurance Compangg6®
Mutual”) regarding the extent of coverage provided uitdensurance policy (the “Policy”).

The Court and the parties are familiar with the facts of this case, which haveebeen

forth in detail in the parties’ briefing on these and other motions and in previous ordess of |

Court. See, e.g.Dkt. Nos. 40, 43, 73, 95.) Accordingly, the Caepeatonly those facts
relevant to its resolution of the present motions:
I.  Reverse NowRetains HMA and Mr. Moreland

In February 2014, an apartment complex owned by Reverse Now and insured by ¢
Mutual was damagelly fire. (SeeDkt. No. 1.) Oregon Mutuaccepted coverage and retaing
independent adjuster John Colvard to investigate the scope of repairs and adjust thedoss,
Dkt. No. 24, Exs. 2, 7.)

In March 2014, Reverse Now retained public adjudt#\ L oss Consultants, Inc.
(“HMA”) and Paul Morelantb represent it in its insurance clainid.{ Ex. 14.) Oregon Mutual
and Mr. Colvardvere instructed to direct all further correspondence regarding the claim to
HMA. (Id.) Over the following months, Mr. Colvard and Mr. Morelammmmunicated
concerning repairs to thapartmentand in particular, whether the exterior siding could be
repaired or whether it required complete replacem@dt, Exs. 17, 18.)

. Mr. Moreland Selects Mr. Gower as an Impartial Appraiser

In December 2015, Mr. Moreland informed Mr. Colvard that Reverse Now intended

enter the appraisal process provided under the Polidy.Ek. 27.) The Policy provided that

“each party will select a competent and impartial appraiséd.; Ex. 13 at 15.) Reverse Now
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selected Randy Gawas its impartial appraisefld., Ex. 27.) Oregon Mutual selected Gary
Halpin as its impartiahppraiser (Id., Ex. 28.) The appraisal process concluded in February
2017, with the pandinding that Orgon Mutual owed an additional $188,544f@Brepairs

(Id., Exs. 3, 4.) Oregon Mutual paid the balance shortly thereafter Ek. 1.)

In July 2016, as the appraisal was ongoing, Reverse Now filed this action agamst
Mutual asserting claim®r breach of contract; bad faith; and violations ofltigirance Fair
Conduct Act (“IFCA”) and the Washington Administrative Code. (Dkt. No.ld.[pDecember
2017, Reverse Now amended its complaint to include clainfsaiad in the appraisal process
ard violation of theConsumer Protection Act (“CPA")(Dkt. No. 41.)

II. Mr. Moreland’s Alleged Misrepresentation and Concealment

In April 2018, Oregon Mutual learned that Mr. Moreland was not licensed as a publ
adjusternn the State of Washington during Inepresentation of Reverse Now. ($#d. No.

54.) While Mr. Morelandapparently applied for a licensgth the Washington Office of the

Insurance Commissioner (“OIC”) in June 2014, it wasissieddue to his failure to supply a

bond. GeeDkt. No. 55, Ex. A.) Mr. Moreland did not receive a valid license until Novembe

2016. (Dkt. No. 85, Ex. J.Nevertheless, Mr. Morelanigeld himself out as a public adjuster
andperformedheresponsibilitief a public adjuster on behalf of Reverse Now forertban
two and a half yeans violation of RCW 48.17.060.S¢eg e,q, Dkt. No. 32, Exs. 4, 5, 7, 13A
knowing violation of RCW 48.17.060 constitutes a Class B felony. RCW 48.17.063.
Oregon Mutual also learned that Mr. Gower was not impartiainsteéad had been “beg
friends” with Mr. Moreland for decades, that Mr. Gower and Mr. Moreland feenger business
partners, and that they often “worked the same claims togettigkt. No. 55, Ex. B at 8:20-

12:21, 35:10-36:7.)

c

—
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These facts were neveisclosed by Reverse Noov Mr. Moreland put were instead

discovered by Oregon Mutu its review ofdeposition transcripts in Autumn Ridge West Lt

LLP v. State Farm Fire & Cas. C&o. 15-313SAB (E.D. Washan unrelated case in which

Mr. Moreland and Mr. Goweestified (SeeDkt. No. 71 at § 3; Dkt. No. 55, Exs. A, B, C.)
Unlike other cases in which he served as an expert withggsnn Ridge was not disclosed in
Mr. Moreland’s expert report.SeeDkt. No. 88 at 6, 11see alsdkt. No. 49, Ex. 1; Dkt. No.

71, Ex. 1.) Nor wasCreel et al. v. State Farkire & Cas. Cq.No. 16-400RMP (E.D. Wash.

2017) another case in which Mr. Moreland’s lack of a valid public adjusters’ liceasearsed

in a deposition. 1d.)

In May 2018, the Court granted Oregon Mutual leave to amend its answer to include

affirmative defenses of misrepresentation and concealment, which ihderneided the Policy.
(Dkt. Nos. 73, 76)

Oregon Mutual now moves feummary judgment as to these and othiemadtive
defenses. Reverse Now separatebyves forsummary judgment as to its breach of contract,
faith, IFCA, and CPA claims.

Discussion
I. Legal Standard

Summary judgment is proper if the pleadings, depositions, answers to interesgatori
admissons on file, and affidavits show that there is no genuine issue of material fact ahe tk
moving party is entitled to judgment as a matter of I&ed. R. Civ. P. 56(c)The movant bears
the initial burden to demonstrate the absence of a genuine dispute of materi@efatéx Corp.
v. Catretf 477 U.S. 317, 323 (1986A genuine dispute over a material fact exists if there is

sufficient evidence for a reasonable jtmyreturn a verdict for the non-movant. Anderson v.

bad

nat
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Liberty Lobby, Inc, 477 U.S. 242, 253 (1986). On a motion for summary judgment, “[t]he

evidence of the non-movant is to be believed, and all justifiable inferences argréaspen his
favor.” Id. at 255.
[I.  Oregon Mutual’s Motion for Summary Judgment
A. Misrepresentation and Concealment
In the interests of discouraging insurance fraud, courts in this state have lolty uphe
policy provisions stating that misrepresentation, concealment, or fraud inithe placessuill

void coverage See e.g, Mut. of Enumclaw Ins. Co. v. Cox, 110 Wn.2d 643, 649 (1988)

Wickswat v. Safeco Ins. Co., 78 Wn. App. 958, 970 (1995); Ki Sin Kim v. Allstate Ins. Co.,

153 Wn. App. 339, 355 (2009). Courts will enforce such provisions “regardless of whethe
misstatements prejudiced the insurance company,” and “[a]n insured need onlgnmaake
material misrepresentation to void all coverage under the entire pokaoyn; 153 Wn. App. at

354 (iting Onyon v. Trucks Ins. ¥tch. 859 F. Supp. 1338, 1341 (W.D. Wash. 1994)).

“A misrepresentation is material if it involves a fact that is relevant to the claim or th
investigation of a claim."Onyon 859 F. Supp. at 134MVhile materiality is “generally a mixeg
guestion of law and fact,” it may be decided as a matter of law “if reasamaids could not
differ on the question.’ld. (citation omitted).

In addition to proving materiality, the insurer must demonstrate that the insured

knowingly made the misrepresentation. Kay v. Occidental Life Ins. Co., 28 Wn.2d 300, 3(

(1947) (citation omitted). Where an insured knowingly makes adalsesleadingstatement,
courts will presume that the insured intended to deceazenurance compangnd the burden
shifts to the insured to establish an honest motive or innocent indextitations omitted).

Here, he Policy contains, in relevant part, the following provisions:

nc.,

r the

e

1
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SECTION I - PROPERTY AND SECTION
E. Property Loss Conditions
2. Appraisal

If we and you disagree on the amount of loss, either party may make written
demand for an appraisal of theloss. In thisevent, each party will select a
competent and impartial appraiser. The two appraiserswill select an umpire. If
they cannot agree, either may request that selection be made by a judge of a court
having jurisdiction. The appraiserswill state separately the amount of loss. If
they fail to agree, they will submit their differencesto the umpire. A decision
agreed to by any two will be binding. . . .

SECTION Il —=COMMON POLICY CONDITIONS
C. Concealment, Misrepresentation Or Fraud

This policy isvoid in any case of fraud by you asit relates to this policy at any
time. Itisalsovoid if you or any other insured at any time, intentionally conceal
or misrepresent a material fact concerning:

This policy;

The Covered Property;

Your interest in the Covered Property; or
A claim under this policy.

el RN

(Dkt. No. 24, Ex. 13

Oregon Mutual contends that there is no disphétReverse Nownisrepresented and

concealed material facts concern{iiy the extent of loss, and in particular, whether the exten

siding requiregartial or completeeplacement; (2Mr. Moreland’s lack of a valid public

adjusters’ license; and (3) Mr. Goweldgk ofimpartiality. Reverse Now disputes the

materiality of each of thesdleged misrepresentations and disputes whétineMoreland’s

actions should be imputed to the insured.

The Court concludethat, while disputed questions of fact preclude summary judgme

as toanymisrepresentation concerning the extent of lssgymary judgment is appropriate as

the other claimssthere can be@o reasonable dispute that Mr. Mandmaterially and

ORDER GRANTING DEFEMANT’'S MOTION FOR SUMMARY JUDGMENT; DENYING
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knowingly misrepresented and concealed facts concemsicensure and higre-existing
relationship with Mr. Gower, and that these misrepresentations can be imputedrseRéns.
(1) Materiality

The Court concludes that Mr. Moraldis misrepresentatiesrarematerial to the insuranc
claim as a matter of lawMr. Moreland held himself out as a public adjuster while operating
without a licensdor more than two and a half yea®Buring this time, h@erformed the
responsibilities of a public adjuster on behalf of Reverse Now, includuegtigating its claim,
evaluatingthe scope of repair, initiating the appraisal process and selecting an appralse
corresponding with Oregon Mutual.

While Revese Now contends thdr. Moreland’s failure to maintain a licensas
merely a “bureaucratic error” thet“irrelevant as a matter of law” (Dkt. No. 88 ab§ the
Court disagreesThat volation of RCW 48.17.0600nstitutesa Class Bfelony indicatesthe
legislature’sintent that public adjusters scrupulously comply with licensure requiremigints.
Moreland’s failure tamaintain a license-and hisfailure to disclose that he was unlicenseate
far from “irrelevant.* Oregon Mutual would not have communicated with Mr. Moreland
concerning the claim had it known that he was unlicensed, let alone relied upotehiesta

concerning the extent of repairs required.

! The Court is not persuaded Bly. Moreland’s claim hhat he'believed [he]had a valid
public adjusters' license with the State of Washington and was complyindhevidws of the
State of Washington, until approximately October 16, 2016.” (Dkt. No. 63 at 1 1 Gis,
the requirement that a public adjugpery a bond to maintain a valid license is cleadyforthin
the relevant statuteSeeRCW 48.17.380, RCW 48.17.430(1) (“Prior to the issuance of a licg
as a public adjuster, the applicant therefor shall file with the commissionenahthereafte
maintain in force while so licensed a surety bond in favor of the people of the state of
Washington . . . in the amount of five thousand dollarsS§cond, the OIC repeatedly contact
Mr. Moreland via letter and email concerning his failure to pay the bd@ekDkt. No. 55, EX.
A.) Even if the Court were to find that Mr. Moreland did not have actual knowledge of his

D

tnse

D
o

failure to comply with RCW 48.17.060, he undoubtedly had reason to know.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT; DENXG
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Further, Mr. Morelandailed to discloséis longterm relationshipvith Mr. Gower,
another fact that is undoubtedly material. The Policy requires the appointmeninpbatinal
appraiser (Dkt. No. 24, Ex. 13), atiterecan be no reasonabldiéspute that Mr. Gower was not
impartial. In Autumn RidgeMr. Gowertestifiedthat he and Mr. Moreland had known each
other since the late 1980s, had worked together at several insurance and claimgadjust
companiesoften “worked the same claims together,” were former business partnergeind
“best friends.” (Dkt. No. 55, Ex. B at 8:20-12:21, 35:10-36:7.) Even assuming that Mr. Go
relationship with Mr. Moreland did not impact his decision making in the appraisal pi@ids
No. 88 at 6)jts existencananifestlyshould have been disclosed to Oregon Mutugke

Copper Oaks Mastétome Owners Asn v. Am. Family Mut. Ins. Co., 2018 WL 3536324, at

*12-13 (D. Colo. July 23, 201&holding that appraiser’s “long friendship and professional
association with [the insured’s lawyer] and his law firm is also a facatredsonable person
could consider important in evaluating [the appraiser’s] own interest in an @bprasd,” such
that the insurance compawasentitled to disclosure ofs full extent).

ThatMr. Moreland’smisrepresentatioand concealmers “relevant to the clainor the
investigation of a claifncannot reasonably be dispute@nyon 859 F. Supp. at 1341.h&

Court concludeghat the materiality requirement is satisfied.

2 While Reverse Now claims that “Oregon Mutual knew or should have known abot
preexisting relationship” because it was known to two former employees ofktivance
company nearly a decade ago (Dkt. No. 88 at 12, Dkt. No. 63 at 3), the knowledge of theg
former employees-one of whom is deceased—cannot be imputed to the comp&agDKt.
No. 71, Ex 2.)

ver's

t the
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(2) Insured’s Knowledge ofMi srepresentation and Concealment

The Court concludes that Mr. Maand and Reverse Now knowingly misrepresented
material information

As an initial matter,tiis undisputed thatanceKemege the principal of Reverse Now,
had knowledge of Mr. Moreland’s failure to maintain a valid public adjusters’ kgari3ctober
2016, yet failed to disclose this information to Oregon Mutual. (Dkt. Nat §% 68.) Even to
the extent that Mr. Kemege believed that such disclosure was not retjugr€burt finds that
Mr. Moreland’s knowledge of the srepresentation and concealmeind his awareness of it
materiality—may be imputed tMr. Kemege

Reverse Now concedes that Mr. Moreland acted as its agent in the adjustrhent of t
claim, and there can be no dispute that Mr. Moreland’s communicatiand4ack thereet
with Oregon Mutual fell within the scope of that authorit@e€Dkt. No. 88 at 10.)Reverse
Now retained Mr. Moreland and HMA to represent him in his claim, and HMA'’s letter t
Oregon Mutual sgcifically instructs that “[a]ll verbal and/or written commuation should be
directed to HMA” (Dkt. No. 24, Ex. 14.)

It is wellsettled that an agent’s knowledge is imputed to his principal, and that a

principal is lable for fraud or misrepresentations of his ag&d#e, a., Deep Water Brewing,

LLC v. FairwayRes, Ltd., 152 Wn. App. 229, 268 (2009) (“Generally, a principal is chargeg

with notice of facts known to its agent.”); Diaz v. Wash. State Migrant Council, 165 Wn. Aj

59, 83 (2011) (“When an agent is aware of a fact at the time of taking authorized actibwlbn
of a principal and the fact is material to the agent’s duties to the principal, naiheefact is
imputed to the principal although the agent learned the fact prior to the agexiisstiip with

the principal . . .”) (citation omiid); see als®estatement (Third) of Agency 8 5.03 (2006) (“I

ible

Dp.
be

f
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an agent has actual knowledge of a fact, the principal is chargethedéiyal consequences of
having actual knowledge of the fact. If the agent has reason to know a fact, tigapisnc
charged with the legal consequences of having reason to know the fact. . . .”).

Whether misrepresentati®iy a public adjustareimputed to an insured appears to b
matter of first impression ithis district® On the facts of this case, the Cowhcludes that they,
are. With respect to his relationship witr. Gower, there is no dispute that Mr. Moreland w4
acting within the scope of his authority when he appointed Mr. Gower as an imgaptiaiser.
There is no dispute that Mr. Moreland failed to disclose higgisting relationship with Mr.
Gower to Oregon Mutual. Were Mr. Moreland’s misrepresentationmqitableto Reverse
Now, the insured could evade the Policy’s requirementitlagtpoint &competent and impartial
appraiserto the detriment of Oregon Mutual. (Dkt. No. 32, Ex. 13 at #&)a matter of public
policy, an insured cannot be permitted to adoptiblic adjustés acts when they benefit him,

and disclaim them where they do n&eeln re ChinaCast Educ. Corpe& Litig., 809 F.3d 471

476-77 (9th Cir. 2015) (noting that an agent’s knowledge is imputed to a prifvelpeai
necessary to protect the rights of a third party who dealt with the principal ingtogl f
(citation omitted) see alsdrestatement (Thijcof Agency 8§ 5.03 (2006) (“By charging a
principal with notice of material facts that an agent knows or has reason to know, iomputat
reduces incentives to deal through agents as a way to avoid the legal consequeontethat &

principal might prefenot to know?).

3 Several ther courts have found that a public adjuster's misrepresentations are
imputable to the insuredseeO’Donnell, Imputation of Fraud and Bad Faith: The Role
of the Public Adjuster, Cinsured andndependent Adjuster, 22 Tort & Ins. L. J. 662,

\S

686 (1987) (collecting cases).

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT; DENXG
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Reverse Now contends tlatchimputation is not appropriate becatfi the extent
any fraud was committed against [Oregon Mutual], the same fraud was beingtmzhagainst
the insured.” (Dkt. No. 88 at 10Hlowever, “[a] public djuster . . . will almost never, if ever,
be acting adverse to the insured when making misrepresentat@ii3ohnell, supra, at 670.
While Mr. Moreland arguablyas acting in his own interestand adversely to Reverse New
in misrepresenting his licenswstatus(and while Reverse Now may well have a claim agains
Mr. Moreland in this regardjhe same cannot be said with respe¢hé&appointment of Mr.
Gower. Mr. Moreland’s concealment of his pegisting relationship with Mr. Gowealearly
was not aderse to Reverse Now, as-at a minimum—presented an opportunityr Reverse
Now toreap thebenefis ofan interested appraiser

The Court concludethat the knowledge requirement is satisfied, at least with regard
Mr. Moreland’sfailure to gpoint an impartial appraiser, afdRANTS Oregon Mutual’'s Motion
for Summary Judgmentith respect to misrepresentation and concealment
1. Reverse Nows Motion for Partial Summary Judgment

Having concluded that the Policy is void as a matter of law, and having granted
Oregon Mutual’s motion with respect to misrepresentation and concealment, the Court
does not reacReverse Nove breach of contractFCA, and WAC claims.While “bad
faith and CPA claims may still lie even in the absence of coverage under amagsur
policy . . . an insured that perpetrates a fraud upon the insurer is precluded from pursuing

either a bad faith or CPA claimTudor Ins. Co. v. Hellickson Real Estate, 810 F. Supp.

2d 1211, 1218-19 (W.D. Wash. 2014¢e alsd&im, 153 Wn. App. at 355 (“When an
insured intentionallynakes material misrepresentations regarding a claim for insurance

coverage, any claim by the insured against the insurance company for baddaith/Aa

—F
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violations must falil.); see als&Cox, 110 Wn.2d at 652 (observing that the purpose of the
CPA would not be served by providing “a windfall to [an insured] guilty of fraud”).
Reverse Now’snisrepresentation and concealment is dispositive as to both of these
claims

The Court DENIES Reverse Now’s Motion feartialSummary Judgment.

Conclusion

Having concluded th&everse Now and Mr. Moreland misrepresented material
facts concerning the insurance clattme Court GRANT ®efendants Motion for
SummaryJudgmentndDENIES Plaintiff’'s Motion for Summary Judgment.

The clerk is ordered to provide copies of this order to all counsel.

Nttt P

Marsha J. Pechman
United States District Judge

DatedSeptember 20, 2018.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGMENT; DENXG
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY UDGMENT -12




