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nd 612 of the International Union of Operating En...al v. Barry Civil Construction, Inc.

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

LOCALS 302 AND 612 OF THE Case No. C16-0404-JPD
INTERNATIONAL UNION OF OPERATING
ENGINEERS CONSTRUCTION INDUSTRY ORDERGRANTING PLAINTIFES’
HEALTH AND SECURITY FUND, et al., MOTION FORSUMMARY JUDGMENT
Plaintiffs,

V.

BARRY CIVIL CONSTRUCTION, INC., a
Washington corporation,

Defendant.

l. INTRODUCTION AND SUMMARY CONCLUSION

Plaintiffs, Local 302 of the International idm of Operating Engineers (“Local 302" o

against defendant Barry Civil Construction, If@&arry Civil”). Dkt. 11. Barry Civil opposes
the motion. Dkt. 14. After careful consideration of the plaintiffs’ motion, Barry Civil’'s
opposition, plaintiffs’ reply, and the balance of tlecord, the Court GRANTS plaintiffs’ moti

for summary judgment. Dkt. 11.
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I BACKGROUND

The relevant facts of this case are undisputelaintiff Operating Engineers trust fund
(the “Trust Funds”) are employee bengldns governed by 8§ 3G9(5) of the Labor
Management Relations Act of 1947, and the Exygé Retirement Income Security Act of 19
(“ERISA”). See?29 U.S.C. 8§ 186(c)(5); 29 U.S.C. § 106tlseq.as amended (1988). The Tr
Funds provide medical, retirement, andrtinag benefits to eligible employeeSeeDkt. 12 at
1 7 (Kafer Decl.). Specifically, the TruSunds include the Locals 302 and 612 of the
International Union of Operaig Engineers - Consiction Industry Health and Security Fund
the Locals 302 and 612 of th&ernational Union of Opating Engineers - Employers
Construction Industry Retirement Fund, anel Yestern Washington Operating Engineers -
Employers Training Trust Fundd. at § 2; Dkt. 11 at 1. Each Trust Fund was established
written trust agreement (tH@rust Agreements”).SeeDkt. 12 at § 10 (Kafer Decl.).

Individual employers bound by a collective bargaining agreement with plaintiff Log
302, the 2015-2018 Operating Engine Local 302 Master AGC Labor Agreement (the “Ma
Labor Agreement”), are required to promptlypaonthly contribution$o the Trust Funds at
specified rates for each hour of compensatiorethployer pays to its eligible employees. D
12, Ex. B. The Master Labor Agreement and TAgieements provide théhe contributions t
the trust funds shall be made promptly, and in@rgnt on or before the fifteenth (15) day of
month following the month in which the hours were work8eeDkt. 12, Ex. C at 83-84; Dkt.
12, Ex. D at 146-47; Dkt. 12, Ex. E at 184-85. didiion, the Trust Agreements provide that
employer who is delinquent in making its requicedtributions to the Trust Funds must pay
unpaid contributions, as well &quidated damages “in the sumtefelve percent (12%) of the

amount of [the] delinquency,” “ietest at the rate of twely®rcent (12%) per annum” for the
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delinquent contributions, attorneys’ fees, and toasts relating to theollection of delinquent
contributions. SeeDkt. 12, Ex. C at 84; Dkt. 12, Ex. D at 147; Dkt. 12, Ex. E at 185.

Barry Civil became bound to the Master LaBgreement, as well as the three Trust
Agreements, when it entered into an Opetngineers Local 302 Compliance Agreement
“Compliance Agreement”) withocal 302 on January 12, 201(BeeDkt. 12, Ex. A. Barry
Civil acknowledges that it is a party to thleove-described agreements, and is therefore
obligated to remit monthly contributionsttee Trust Funds following work by its eligible
Operating Engineers employees and thath payment shall be tendered by th& abthe
month following the month that the hours were veatR Dkt. 14 at 2. Moreover, Barry Civil
admits that its contributions to the Tr#stnds for January 2016 through April 2016 were ng
timely paid. Id. at 3 (acknowledging that pagmt was not tendered “untfterthe 1%' day of
the month following the month in whahe union members worked.”).

On March 18, 2016, plaintiffs initiated this action against Baril @ recover over
$25,000 in unpaid contributions, liquidated damagesrest, attorneys’ fees and costs. Dkt.
Dkt. 12, Ex. G. Plaintiffs’ initial motion for sumary judgment assertégat Barry Civil made
delinquent payments for January 2016, owes nyongats for February 2016, and “has still n¢
made any payments for March and April of 201BKt. 11 at 2. However, in their reply brief
plaintiffs acknowledged that gie this action was indted, “Barry Civil has also made its

contributions, dues, and UP payments for Manetl April 2016.” Dkt. 16 at 2. Thus, “Barry

! Specifically, by signing the Compliance Agreamh, Barry Civil agreed to be bound |
the 2007-2010 Associated GeneZantractors of Washington Agement, as well as any
successor agreement. Dkt. 12 (Kdbercl.) at § 8; Dkt. 12, Ex. At 1. The parties’ relationsh
is currently governed by the 2015-2018 Master Lakgneement, which is the successor to t
2007-2010 Associated General Contoastof Washington AgreemenbDkt. 12 (Kafer Decl.) af
1 8; Dkt. 12, Ex. B.
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Civil has paid all of its contributions, dues)d UP payments for January through April 2016
although these payments were all late. DKt(Second Kafer Decl.) at § 4. As a result,
plaintiffs are only seeking $3,667.68liquidated damages, $154.72iimerest, and attorneys’
fees and costs to be determined because Bavilyviolated the Trust Agreements and feder:
law by making its contributions, dues, and UP pawts late. Dkt. 16 at 2, 9; Dkt. 17 (Secor
Kafer Decl.) at 1 5-6, Ex. A.

As noted above, Barry Civil coades that its contsutions and/or payents to the Trus
Funds were made after the fifteenth of the month following the month in which the work
completed. However, Barry Civil contends ttia parties entered into a Settlement Agreen
on March 27, 2015 to resolve two previous cased by plaintiffs against Barry Civil in this
district (Case Nos. C13-1883-TSZ and C14-1930-JGGQuddition to setting forth the terms

which Barry Civil would pay the overdue contribaris and dues that were at issue in those

=

nd

vas

nent

fwo

cases, Barry Civil believes the Settlement Agreement altered its legal obligations under the Trust

Agreements to pay by the fifteenth of the nioby requiring payment tbe tendered via joint
check from Barry Civil's general contracs in the future. Dkt. 14 at 3.

Specifically, the Settlement Agreement provides the following with respect to any
payments made by Barry Civil to plaintiffs:

In addition, current monthly contributions must be made timely; to wit, the
15™ of each month.

Defendant will deliver to its general contractors and/or subcontractors
remittance reportsfor future contributions commencing with its March 2015
contributions and its general contractors and/or subcontractors will then
issue joint checks to [Barry Civil] and Operating Engineers Trust Funds,
which [Barry Civil] will endorse over to operating Engineers Trust Funds.

If payment is not made pursuant to the above agreement, upon ten (10) day
written notice to Defendant, the entivalance will become due and owing, with
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interest thereafter at the rate of 12pér annum, together with reasonable
attorneys’ fees and costs thereof . . .

This Agreement sets forth the entireregment between the parties hereto, and
fully supersedes any and all prior agreements or understandings between th
parties hereto pertaining tbe subject matter hereof.

Dkt. 12, Ex. H at 2-3 (bold in original).

Barry Civil contends that fsce execution of the Settlenteligreement, [Barry Civil]
has delivered remittance reports to its generalraoturs, and its general contractors have ig
joint checks for the contributions owed. Theitighof the general contractors’ payment is
beyond [Barry Civil]'s control,”"and during the period in questitme general contractors did |
deliver the joint checks until after the fifteemdhthe month following the month in which the
union members worked. Dkt. 14 at 3. BarryiCasserts the SettlemeAgreement should be
interpreted as waiving the timing requirementgayment of contributions and dues in the T

Agreements, due to the joint check requiremédtat 4. Alternatively, Barry Civil asks the

Court to find that plaintiffs are estopped fremforcing their right tdiquidated damages,

interest, and attorneys fees andtsdecause they put this newifjt check” requirement in the

Settlement Agreementd. at 4-5. For the reasons discusbebbw, the Court finds defendant
arguments unpersuasive.
. JURISDICTION
The parties have consented to this nmgiteceeding before the undersigned United
States Magistrate Judge pursuen28 U.S.C. 8 636(c). DK®. The Court has exclusive
jurisdiction over this a@@n pursuant to 29 U.S.C. 88 1132(e)(1) and (f). Venue is proper

because the Trust Funds are administerélisndistrict. 29 U.&. § 1132(e)(2).
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V. DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriatden, viewing the evidenae the light most favorab
to the nonmoving party, there exist® genuine issue as to any teaal fact” such that “the
moving party is entitled to judgment as a mattdaef.” Fed. R. Civ. P. 56(c). A material fag
is a fact relevant to theutcome of the pending actiosee Anderson v. Liberty Lobby, In&7,7
U.S. 242, 248 (1986). Genuine issoésnaterial fact exist whethe evidence would enable “
reasonable jury . .. [to] return a verdict for the nonmoving paity.”In response to a summg
judgment motion that is prodg supported, the nonmoving party may not rest upon mere
allegations or denials in thegaldings, but must set forth speciacts demonstrating a genuin
issue of fact for trial, and produce evidence sudficito establish the existence of the eleme
essential to his cas&eeFed. R. Civ. P. 56(efelotex Corp. v. Cattret477 U.S. 317, 323
(1986). A mere scintilla of evidence, howevsrinsufficient to create a factual disputeee
Andersond77 U.S. at 252. To defeat a motionsammary judgment, the non-moving party
must make more than conclusory allegati@pgculations, or argumentative assertions that
material facts are in disputd..W. Elec. Service, Inc. Racific Elec. Contractors Ass'809 F.2
626, 630-32 (9th Cir. 1987).

B. ERISA Governs the “Delinquent Cortitions” Provisions of the Trust

Agreements, and the Parties’ Settletn&greement Did Not Change the
Deadline for Payment

ERISA governs cases such as this one, eaaremployer owed contributions to an
employee benefit plan at the time the lawsuit was initiag=E29 U.S.C. § 1144(a) (providing
that ERISA “shall supersede any and all State laasfar as they may now or hereafter relaf
any employee benefit plan. . . .Bgelhoff v. Egelhoff632 U.S. 141, 146 (2001) (observing t

ERISA’s preemption provision is “clearly expansive®eneral Am. Life Ins. Co. v. Castongy
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984 F.2d 1518, 1521 (9th Cir. 1993) (“ERISA’s preempitlause is one of the broadest eve
enacted by Congress, and it preggreven generally applicable laws, not just laws aimed
exclusively at employee benefit plans. . . .”) (internal citations omitted). ERISA provides
specific remedies for delinquent contrilaurts, including an award of “(A) the unpaid
contributions, (B) interest on the unpaid cdmitions, (C) an amount agl to the greater of—

(i) interest on the unpaid cortititions, or (ii) liquidated damagerovided for under the plan |

an amount not in excess of 20 percent (or $ugher percentage as may be permitted under

Federal or State law) of the amount determimgthe court under subgzgraph (A), [and] (D)
reasonable attorney’s fees and costs of the action,gaitdy the defendant. . ..” 29 U.S.C
§ 1132(g)(2).

Furthermore, ERISA obligates participating employers to make contributions to a

multi-

employer trust fund in accordance with the terms eftthst agreement or collective bargaining

agreementSee29 U.S.C. 88 1102(a), 1103(a), 1145. Thwyleage of a written trust agreem
defines the rights and obligationstbE parties to the trust to the extent they are consistent
ERISA. Id. at § 1145Santa Monica Culinary Welfare Fund v. Miramar Hotel Co§20 F.2d
1491, 1493-94 (9th Cir. 1990) (internal citatimmitted). As noted above, the Trust

Agreements in this case provide that an eygi shall pay liquidated damages of 12% of th¢

ent

with

A1”4

amount of the delinquent contributions. Defemdaas made no showing in these proceedings

that this requirement is somehow inconsisteitth ERISA, which provides for liquidated
damages of up to 20% of any delinquent contributions.

Finally, the Ninth Circuit has heldah§ 1132(g)(2) is “mandatory and not
discretionary.” Northwest Adm'rs Inc. v. Albertson's, Int04 F.3d 253, 257 (9th Cir. 1996)

(quotingOperating Eng'rs Pension Trust v. Beck Eng'g & Surveyidng 746 F.2d 557, 569
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(9th Cir. 1984)). Section 1132(@) requires only that: “(1) themployer must be delinquent
the time the action is filed; (2) the district comust enter a judgmeagainst the employer; aj
(3) the plan must provide for such an awarltl’ (citing Idaho Plumbers & Pipiters Health &
Welfare Fungd875 F.2d at 215). In additiotihe Ninth Circuit has held that an employer is li
for mandatory fees under 8 1132(g)(2), utthg interest antiquidated damages,
“notwithstanding the defendant’s post-suit, pdgment payment of thaelinquent contribution
themselves.”Albertson’s 104 F.3d at 258.

Here, the Court finds thatl ahree criteria for a mandatogward under 8 1132(g)(2) a
satisfied. Although neither parhas advised the Court regardithe precise date that the
delinquent contributions were pamul plaintiffs by Barry Civil, itis undisputed that contributio
and dues were still outstanding in March 2016 wiesaction was filed. In addition, Barry
Civil paid all delinquent contridions and dues by no later thaume 6, 2016. Dkt. 15 (Sturro
Decl.), Ex. B (June 6, 2016 affidavit from the Oniconfirming that Barry Civil “has paid all
benefits due on hours worked by its emgley through the month of April 2016.”).
Accordingly, because Barry Civil made delireut contributions to the Trust Funds, and the
Trust Agreements provide for an award denest on delinquent contributions, liquidated
damages, attorneys’ fees, and costs, Barry GiVidible for such payments pursuant to the T

Agreements and ERISA.

2 Specifically, the Ninth Circuiéxpressly rejected the argument that “a mandatory a
under 8 1132(g)(2) is impropbecause the employer volunha paid the delinquent
contributions . . . thus the district court did eBater judgment against [the employer] relatin
those contributions. . . .Id. Instead, the court held that mandatory “[flees may be awarde
though there is no judgment on the merits or wherdibpute has become moot because rel
otherwise obtained.Id. (citing Lads Trucking Co. v. Board dfustees of W. Conference of
Teamsters Pension Trust Fymt¥y7 F.2d 1371, 1375 (9th Cir. 1985)).
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C. Barry Civil's Waiver and Estoppel Arguments are Unavailing

Barry Civil argues that because the Set#dat Agreement provided that, starting in
March 2015, Barry Civil would deliver remittanoegports to its general contractors and the
general contractors would pagrdributions by joint check, the Settlement Agreement modi
the terms for when and how Barry Civil would tender payment. Dkt. 14 at 6. Moreover,
Civil reasons that “when read together,” the Settlement Agreement and Trust Agreement
be interpreted as requiring payméwy joint check issued by themgral contractor, and this te
“trumps” the deadline for paymentd. Barry Civil contends thdfb]ecause neither plaintiffs
nor [Barry Civil] can compel a generalrtoactor to issue joint checks by thé"iday of the
month following the month that work was performed, the due date of theds in effect,
superseded by the Settlement Agreemeld.”

The Court declines defendanttwitation to interpret the language of the Settlement
Agreement as “waiving” Barry @il's obligations under the Trug\greements to make timely

payment by the fifteenth of the month. Although the Settlement Agreement provides tha

fied
Barry
S must

rm

F “[t]his

Agreement sets forth the entire agreement betweparties hereto, and fully supersedes any

and all prior agreements or understandings betwlee parties hereto pertaining to the subje
matter hereof,” it does not contain language wegj\any provision of the Trust Agreements V]
respect to making timely future paymeng&eeDkt. 12, Ex. H at 2-3. In fact, the opposite is
true. The Settlement Agreemenobyides, in bold font, that “cvent monthly contributions mu
be made timely; to wit, the %f each month.”ld. This clear and unambiguous deadline is
fully consistent with the Master Labor Agreemt and Trust Agreements that require trust
contributions and/or payments by the fifteeatlthe month following the month that the houl

were worked Dkt. 12 (Kafer Decl.) aff 15. The Settlement Agreement also makes it clean
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if the current monthly contributions are not mdyethe fifteenth of each month via joint chec¢

the agreement will be breached. As a resultSgtdement Agreement did not release, waiv
excuse Barry Civil from meeting the deadlinelenthe Trust Agreements — it only added to
terms of those agreements bsiying a form of payment,e., a joint check issued by the

general contractor.

Barry Civil's estoppel argument is similatyavailing. Barry Civil contends that under

Ninth Circuit law, the estoppel doctrine appliethié following elements are satisfied: (1) the
party being estopped must knove tfacts; (2) the party must intend that its conduct shall bg
acted on or must so act that fheaty asserting estoppel has the righbelieve it so intended,;
(3) the latter must be ignorant ibfe true facts; an@) the party asserting estoppels must rely
the former’s conduct to its imjy. Dkt. 14 at 6-7 (citindellenburg v. Brockway, Inc763 F.2d
1091, 1096 (9th Cir. 1985)).

However, Barry Civil does not attempt to appBch of these elemeritsthe facts of thi
case, perhaps because they atesatisfied here. Specifically, Barry Civil does not identify 3
“facts” that it did not know wheit entered into the Settlement Aggiment with plaintiffs, or th
the plaintiffs allegedly misrepresented. For example, Barriy €innot plausibly claim that it
was unaware that general contractors can sometimes be late in making payments to
subcontractors, necessitating further effort omBE&ivil's part in order to ensure timely
payment by joint check. As plaifit point out, Stephany Sturrkcthe President darry Civil,
admitted in her declaration that “Often, [Barryilligeneral contractors are slow to pay, lea
[Barry Civil] without funds topay plaintiff Trusts by the 15day of the month following the
month that union members worked.” Dkt. 15ufBock Decl.) at § 3. Indeed, Ms. Sturrock

explains that late payments ggneral contractors have beea titimary cause of Barry Civil's
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difficulty making timely payments to the trustsrecent years, prompting plaintiffs to file
several lawsuits against Bar@jvil because “we are depegrat upon our general contractors
making payment to [Barry Civil] before we can afford to tender payment to the Trights.”
Thus, Barry Civil was fully awarthat general contract®ican be late in making payments be
it entered into the SettlemeAgreement in question. The company cannot reasonably clair
it did not know, or could not have known thahgeal contractors may l&te in issuing joint
checks. As a result,¢hestoppel doctrine does raqaply in this case.

Although the Court is sympathetic defendant’s apparentigit and financial situation
as its general contractors are not following tigio on their obligation to timely issue joint
checks, only Barry Civil — and not plaintiffs —ean a position to remedy the situation or see
legal redress against a genamahtractor who is late irssuing paymentThe plain and
unambiguous language of the Trust Agreemeévigsster Labor Agreement, and Settlement
Agreement all require Barry dIvo pay liquidated damages, interest on unpaid contributio
attorneys’ fees and costs as suleof its failure to timely pagontributions to the Trust Funds

regardless of the reason for the untimely paymésta result, there is no genuine issue of

material fact regarding whether 8@ Civil is liable for these payents due to its breach of the

Trust Agreements and federal laBee Albertson;sl04 F.3d at 257.
V. CONCLUSION
For the reasons discussed above, the Court findgenuine issues of fact that preclud
summary judgment in plaintiffgavor. Plaintiffs are entitletb liquidated damages equal to
12% of the amount of the delinqutecontributions for Januaryrbugh April 2016, interest at t

rate of twelve percent (12%jgr annum for the delinquent cabtitions, attorneys’ fees, and
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costs from Barry Civil.SeeDkt. 17 (Second Kafer Decl.) §f 3-4. Accordingly, the Court
hereby ORDERS as follows:
(2) Plaintiffs’ motion for summaryudgment, Dkt. 11, is GRANTED.
(2) Judgment is awarded in favor of pl#iis and against defendant Barry Civil in
the following amounts: $3,667.68 in liquiddtdamages, $154.72 in interest, g
attorneys’ fees and costs.

(3) The Clerk is directed teend copies of this Order ¢ounsel for all parties.

DATED this 29th day of August, 2016.

Mﬁm

YAMES P. DONOHUE
Chief United States Magistrate Judge
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