Cyr et al v. B|lerce County, Washington et al Doc. 17

13 PIERCE COUNTY gt al,

4
5
6 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
7 AT SEATTLE
8 )
° JOHN FRANCIS CYR and WILLIAM ) CASE NO. C16-0430 RSM
DEAN MORRIS, )
10 )
Plaintiffs, ) ORDER GRANTING DEFENDANTS’
11 ) MOTION TO DISMISS
V. )
12
)
)
)
)

14 Defendants.

15

16 l. INTRODUCTION

17 This matter comes before the Court orfddelants’ Motion to Dismiss under Federal

18 Rules of Civil Procedure 12({). (Dkt. #3). Defendantargue that, accepting all factugl

19 allegations as true, Plaintiffs’ claims fail asmatter of law for a number of reasons, put
20

primarily because the individual Defendants enditled to qualified immunity under federal
21
-~ and state law and because Pléisthave failed to state amyaims against Pierce Countid.

23 Plaintiffs oppose the motion, arguing that Defants have ignored é¢hwell-pleaded fact$

24 entitling them to relief. Dkt. #13. In their opposition, Plaintiffs focus almost exclusively on

2° their claims under 42 U.S.C. 8 198Rl. For the reasons set forth below, the Court disagrees
zj with Plaintiffs and now GRANT®efendants’ motion to dismiss.
28
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. BACKGROUND
This matter arises from a domestic dispute over a cell ph8eeDkt. #1, Ex. A and
Exhibit A thereto. On Augudi, 2014, Pierce County Sheriff's paties responded to a call

16918 74' Street KPN, Vaughn, WA98394. Plaintiff John Cyr owrthe property. Dkt. #1

Ex. A at  3.1. Deputies were called by Dale Mo(riot to be confused with Plaintiff William

Dean Morris), who was staying as a guest on the prop&ieDkt. #1, Ex. A and Exhibit A

thereto. Dalkinformed the Deputies that Mr. Cyr hadnfronted him, pointed a gun in h

at

is

face, and told him to leave the propertd. Dale also stated that Mr. Cyr took his cell phone.

Apparently, Dale owned the phone, but Mr. Cyd leeen paying the bill for several months.

Id.

Dale then informed Deputies that Mr. Qyossessed multiple firearms, even though he

had been convicted of prior felonies, andswanducting a large scale marijuana growjng

operation on the propertyld. He described wherearious plants and fésh cuts” could be

located. Id. He further informed Deputies that Mr. Cyr had his firearms rights restored in the

State of Washington, but not in the atlséates in whicle was convictedld. With respect to
the cannabis operation, he said Mr. Cyr thith that police could not do anything to hi
because he (Cyr) has a medical marijuana cakd.

Deputies contacted Mr. Cyr by telephondéonagreed to come speak with thelt. He

arrived at their location on higroperty in his Toyota 4-Runnenc got out of the vehicle,

m

Deputies immediately placed him in handcuffs, mokima to the back of a patrol car, and read

him hisMiranda warnings. Id. Mr. Cyr acknowledged his rightsxd agreed tepeak with the

officers. He admitted to taking Dale’s phonet tanied pointing a gun in his face. Dkt. #1,

1 The Court will reference Dale Morris by hissti name to avoid confusion with Plaint
William Dean Morris, and intends no disrespect by doing so.
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Ex. A and Exhibit A thereto. He also admittiit he had multiple guns in a gun safe on
property, including a .22 rifle, a .22, a .44 magnum, and a 9mm handgld. He stated
that he had his gun rights restored in Wasluingbut not in other states where he had b
convicted. He offered the Washington paperworPeputies, which hkept in the glove box
of his 4-Runner.ld.

No one retrieved the papervk. Instead, one of the paties began to question M
Cyr about the marijuana plants. At that ppikir. Cyr no longer wanted to speak with t
Deputies and asked for a lawydd. Mr. Cyr was placed under arrest and transported td
Pierce County Jail.

Deputies then obtained a search warrantMor Cyr’s property, where they wanted
look for guns, marijuana, andlaged drug paraphernalidd. and Dkt. #1, Ex. A at § 3.1. Th
Affidavit submitted in support of the search rvemt included information about Mr. Cyr
restoration of his gun rights in Washington ahdt he possessed a medical cannabis ¢
Dkts. #1, Ex. A and Exhibit A thereto and #4, Ex. A.

Upon executing the search warrant, Deputiecovered 139 canbia plants and 3(
cannabis stocks. Dkt. #4, Ex. A. They atecovered Mr. Cyr's gusafe. When questiong
about the combination for the safe, Mr. Cyr mie@d Deputies that only William Dean Morr
had the combination because he (Momwsaps using the safe to store his guSgeDkt. #1, EX.
A at T 1 3.11-3.12. Deputies then contacted tieecBiCounty Fire Department to assist w

opening the safeld. at  3.13. Deputies recovdrsix guns from the safdd. at § 3.14.

Mr. Cyr alleges that all of his growing eguient was also seized, which prevented hi

from continuing his businesdd. at  3.16. He also alleges titstputies caused damage to

outbuildings. Id. at  3.17. He alleges that Deputiesoatalled the Peninsula Premier Gun |
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Shop and reported that they hadovered stolen bows, but the shop owner told Deputieg
Mr. Cyr had purchased the bows, not stolen th&kt. #1, Ex. A at  3.18. He alleges that ¢

of the Deputies then called the Washington Sf&gh and Game Department to report that

Cyr had several animal hides in his freezer, e@ugh all of the hides were legally tagge

Id. at T 3.19.

Mr. Cyr was ultimately charged with unlawful manufacture of marijuana and wit
counts of felon in possession of firearmd. at § 3.15. However, on July 9, 2015, all char
were dismissed with prejudice. Dkt. #1, ExaAd Exhibit E thereto. The Order of dismis
stated that “law enforcement perpetrated a sefiebstinate conduct thaé tantamount to bag
faith and mismanagement. . .”. Dkt. #1, Ex. #d&xhibit E thereto. The Order further staf
that Deputies had failed to ggent the order restoring Mr. &y gun rights with the searc
warrant application and that constituted the failto present a material fact required

probable causeld. The Order noted that even after altlé firearms evidence obtained frg

that

ne

M.

14

d.

N SiX

es

1°24
o

ed

h

for

m

the search was suppressed, the prosecutiotinoed prosecuting the case on an Information

containing six firearms enhancements. The Oatka found that same thdaith acts applied tq
the way the marijuana charges were pursudd.The instant action followed.

Plaintiffs now allege 11 causes of action, including:

1. trespass to chattels;

2. conversion;

3. negligence;

4. misrepresentation;

5. negligent infliction of emotional distress;
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6. violation of civil rights (due processinvasion of privag, equal protection
unreasonable search and seizure, dispation, Second amendment right to by
arms, and Fourth and Fifth Amendment violations);
7. false arrest;
8. false imprisonment;
9. assault and battery;
10.intentional infliction of emotional distress; and
11. malicious prosecution.
Dkt. #1, Ex. Aat 1 1 4.1 — 14.10.
. DISCUSSION

A. Standard of Review

On a motion to dismiss for failure to statelaim under Federal Rule of Civil Procedt
12(b)(6), all allegations of maial fact must be accepted as true and construed in the
most favorable to the nonmoving partZahill v. Liberty Mut. Ins. C.80 F.3d 336, 337-3¢
(9th Cir. 1996). However, the court is nofjuged to accept as true a “legal conclus
couched as a factual allegatiom&shcroft v. Iqbgl556 U.S. 662, 678 (2009) (quotiBgll Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007)). The Comptdimust contain sufficient factug

matter, accepted as true, to state a clainelief that is plausible on its faceld. at 678. This

requirement is met when the Plaintiff “pleads tettcontent that allowthe court to draw the

reasonable inference that the defendafitible for the misconduct allegediti. Absent facial
plausibility, Plaintiff’'s cim must be dismissed.wombly 550 U.S. at 570.
Thought the Court limits its RulE2(b)(6) review to allegationsf material &ct set forth

in the Complaint, the Court may consider documents for which it has taken judicial r@zie
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F.R.E. 201;Swartz v. KPMG LLP476 F.3d 756, 763 (9th Cir. 2007 Here, the Court ha
taken judicial notice of and consig herein the Exhibits attached to Plaintiffs Complaint
well as the probable cause statement offere®dlendants. Dkts. #1, Ex. A and #4, Ex.
The Court may properly take juiil notice of documents sues these whose authenticity
not contested and which Plaintiffs have relied on in their Compl&wnitartz 476 F.3d at 763
Lee v. City of Los Angele250 F.3d 668, 688 (9th Cir. 200{internal quotations an
alterations omitted).

B. Plaintiffs’ Complaint

Defendants argue that Plaintiffs’ Complainbstd be dismissed begse Plaintiffs havg
failed to state a claim against the individualgmed Defendants upon which relief can
granted, and because Plaintiffs have faileddequately plead any claims against the Col
itself. Dkt. #3 at 6. The Court addhses their arguments in turn below.

1. Individually-Named Defendants

With respect to the individually-named feadants, Defendants argue that the naf
Deputies should be dismissed for a multituderedsons, including: 1) Deputies Foldg
Readwin, Armstrong and Plummer are entitledgta@lified immunity; 2) the Deputies hg
probable cause to arrest Mr. Cyr and a valid war@ search his home and seize the drugs
guns in his possession; 3) Plaff®i general right to bear arndoes not include the right t
possess specific firearms that are seized ases@of a crime; 4) Plaintiffs fail to plead a

outrageous conduct that “shocks the consciencePRl&ntiffs fail to allege membership to

protected class; 6) there is no private cao$eaction for Plaintiffs’ claims under the

Washington State Constitution; P)aintiff's claim for misrepreseation is not a valid cause (
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action; and 8) Plaintiffs fail tplead facts necessary sapport a claim of negligence. DKkt. 1
at 6.

Defendants first argue that the individual digsishould be dismissed because they
entitled to qualified immunity under federal asthte law. Dkt. #3 at 6-8. “Qualifie
immunity is an affirmative defense that must be raised by a defendandten v. California
251 F.3d 844, 851 (9th Cir. 2001). When, as hesfendants assert difeed immunity in a
motion to dismiss under Rule 12(b)(6), “dismissanot appropriate uess [the Court] car

determine, based on the complaint itself, that qualified immunity appliés.”

Government officials and law enforcement odfis are entitled to qualified immunity |i

they act reasonably under the circumstanc®glson v. Layne526 U.S. 603, 614 (1999).

Qualified immunity protects “all but the plajnincompetent or th@swho knowingly violate
the law.”Malley v. Briggs475 U.S. 335, 341 (1986). The tradital determination of whethe
an officer is entitled to summary judgment based on the affirmative defense of qu
immunity required applying a three-part teSaucier v. Katz533 U.S. 194, 201-02, 121 S. ¢
2151 (2001). UndeSBaucier courts were required to firstsk whether “[tjlaken in the ligh
most favorable to the party asserting the injury, [ ] the facts alleged show the officer's ¢
violated a constitutional right?’1d. at 201. If the answer was nihe officer was entitled tg
gualified immunity. If the anser was yes, the court was required to proceed to the
guestion: whether the right was clearlyaddished at the time the officer acted. at 201-202.
If the answer was no, the officer was entitledjt@lified immunity. If the answer was yes, t
court was required to answeretlinal question: whether thefficer could have believed
“reasonably but mistakenly ...that his or her conduct did neiolate a clearly establishe

constitutional right."Jackson v. City of Bremertp@68 F.3d 646, 651 {9Cir. 2001). If the
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answer was yes, the officerwld be entitled to qualified immunity. If the answer was no
is not. Skoog v. County of Clackama$9 F.3d 1221, 1229 (9th Cir. 2006).

However, the United States Supreme Court has since modified this staRgenon
v. Callahan 555 U.S. 223, 129 S. Ct. 80B72 L. Ed.2d 565 (2009). IRearson the Court
examinedSaucierand held that reviewing judges are now permitted to exercise their disc
in deciding which of the first two prongs dhe qualified immunity analysis should
addressed first in each particular cageearson 555 U.S. at 241-42. This is because *
judges of the district cotg and courts of appeadse in the begbosition to determine the ordg
of decision-making [that] will bedtcilitate the fair and efficient disposition of each cade.”
at 242.

Plaintiffs allege that Defedants violated a number ofeih civil rights, including dug
process, invasion of privacygeal protection, unreasonable s#aand seizure, discriminatiol
Second amendment right to bear arms, @&wlrth and Fifth Amendment violation
Specifically, Plaintiffs assert that Deputiesl diot have probable cause for a search wat
because they failed to attacketbrder restoring Mr. Cyr’'s gungfits to the warrant applicatio
and if they had done so probable cause wouldhawé been established. Dkt. #13 at 5-6.
Court disagrees.

A plaintiff may sue for damages under § 1983 waerofficial causes the plaintiff to b
subjected to an unconstitutional search by presenting a search warrant application tha

establish probable caus&ee Greenstreet v. County of San BernardéiioF.3d 1306, 1304

(9th Cir. 1994). Qualified imomity precludes liability, howeveunless “a reasonably well

trained officer in [Defendants’position would have known thdtis [application] failed to

establish probable cause and that he shoat have applied for the warrantSee id.at 1310
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(quoting Malley v. Briggs 475 U.S. 335, 345, 106 S. Ct. 1092, 89 L. Ed. 2d 271 (19
“Where the alleged Fourth Amendment viaatiinvolves a search @eizure pursuant to
warrant, the fact that a neutral magistrate hastsuwarrant is the clearest indication that
officers acted in an objectively reasonable marore as [the Supreme Court has] sometir
put it, in ‘objective good faith.” Messerschmidt v. Millendefl32 S. Ct. 1235, 1245, 182
Ed. 2d 47 (2012) (quotingnited States v. Lepd68 U.S. 897, 922-23, 104 S. Ct. 3405, 82
Ed. 2d 677 (1984)). However, “the fact thatneutral magistrate has issued a war
authorizing an allegedly unconstitutional itsdloes not end thenquiry into objective
reasonableness.td. The “shield of immunity” otherwise conferred by a warrant will be
where “it is obvious that no reasably competent officer would Y& concluded that a warra
should issue.”ld. (quotingMalley, 475 U.S. at 341).

Reviewing the facts alleged in the Comptaand Exhibits attached thereto, a
accepting them as true for purposes of this omptthe Court finds thahe Complaint clearly

shows that Defendants are éetl to qualified immunity undefederal and state lawSeeDKkt.

36)).

the

nes

fant

ost

nt

#1, Ex. A. The Fourth Amendment provideatthtno Warrants shall issue, but upon probable

cause, supported by Oath or affirmation, andiqaerly describing the place to be searchged,

and the persons or things to be seized.” @&\ST. AMEND. IV. In this context, probable

cause exists when the affidavit supporting therara states facts showg “a fair probability
that contraband or evidence of a crime will be found in a particular pldtiedis v. Gates
462 U.S. 213, 238-39, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983). There need not be (g
cause to suspect that the owner of the propeibe teearched committed a crime — only that
“things” (i.e., the evidence) to be searchedseized are locateah the property.United States

v. Adjanj 452 F.3d 1140, 1146 (9th Cir. 2006). Morem\another court’s “determination ¢
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probable cause should be paid geference by reviewing courtslflinois v. Gates462 U.S.
213, 236, 103 S. Ct. 2317, 76 L. Ed. 2d 527 (1988grnal quotation marks omitted). “A
court must uphold a warrant if, ‘under the tiyabf the circumstances, the magistrate had a
substantial basis for concluditigat probable cause existed.United States v. Celesting24
F.3d 1095, 1102 (9th Cir. 2003) (quotibgited States v. Schmi@47 F.2d 362, 371 (9th Cir.
1991)). Further, “after-the-fact scrutiny by counfsthe sufficiency of an affidavit should npt
take the form of de novo reviewGates,462 U.S. at 236.

Given that the Court must give “great defae” to the state court’s determination, the
Court agrees with Defendants that there was seffigupport in the Affidat to conclude that
there was probable cause to issue the searatamta The search warrant Affidavit recounts
that Dale Morris had been assisting Mr. Cyr wattmarijuana operation that Mr. Cyr used|to

supplement his income. Dkt. #1, Ex. A and Exhibthereto. It detailé the number of plant

Uy

and stocks that Deputies cowrpect to find on the propertyd. The Affidavit also noted that

1%

Mr. Cyr possessed a medical maana card, but the number glants reported by Dal
exceeded the legal number even for a legal medical marijuana operktiofhe Affidavit
also noted that Mr. Cyr himself had admittedhv&ving firearms on the property, that he had|his
gun rights restored in Washingtdm,t that he had not had his riglrestored in other statgs
where he had felony convictiondd. The Affidavit also statedhat althoughMr. Cyr told
Deputy Readwin where they could locate thalérrestoring his Washington rights, Deputy
Readwin had not retrieved or reviewed eder at the time he wrote his reportd. In
addition, the Affidavit noted that Deputy Plumnualled an agent from the bureau of Alcohol
Tobacco and Firearms to get clarification anpossible charge of felon in possession| of

firearms. Dkt. #1, Ex. A and Extit A thereto. The aant apparently notetthat Mr. Cyr could

ORDER
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not lawfully possess firearms untils rights had been restored in all states where he had f
convictions. Id.
It is true that “[gJovernmet investigators may be liablfor violating the Fourth

Amendment when they submit false and mateihformation in a warrant affidavit.

elony

Galbraith v. Cnty. of Santa Claya8807 F.3d 1119, 1126 (9th Cir. 2002) (citations omitted).

Thus, a plaintiff “must show that the investigator ‘made deliberately false stateme

recklessly disregarded the truth in the affidauitddhat the falsifications were ‘material’ to the

finding of probable cause.1d. (citing Hervey v. Este5 F.3d 784, 790 (9th Cir. 1995%ee
also Garcia v. Cnty. of Merce®39 F.3d 1206, 1212 (9th Cir. 201(hoting that a plaintiff

must establish both a “showing of deliberatilsdhood or reckless disregard” and “estab

nts or

ish

that, without the dishonestly included or ondtteformation, the magistrate would not have

issued the warrant”) (citation onmatl)). In this case, Plaintifisannot make such a showing.

As noted above, the Affidavit stated that Mr. Cyr had his gun rights restored in Washi
and that Deputies had not retrieved or reviewedorder restoring those rights. They did
hide those facts. The issuing Judge was raadee of the order restog Mr. Cyr’s gun rights
in Washington, but issued the wamt despite the factahit was not attachetd the Affidavit.

All of these facts, aing with the others contained iretlffidavit, are sufficient, unde

ngton,

hot

1

the totality of the circumstances, to reveal a faiobability that contraband or evidence of the

crimes of unlawful manufactearof a controlled substance amaawful possession of firearm
and there was a substantial basis for the Judgeonclude that a search would unco

evidence of such wrongdoing. As a result, it saclon the face of Plaintiffs’” Complaint th

ver

at

no constitutional violations ocowed, and the indidual Deputies are therefore immune from

suit on the Sixth Cause of Action based on qualified immunity under federal law.
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In addition, the Court agreestiviDefendants that Plaintiffs’ state law claims for false

arrest, false imprisonment, trespass to tel&@t conversion, asdau battery, malicious

prosecution, negligence, and misrepresentatiso fail because the Deputies are entitled

D

state qualified immunity. Stataw qualified immunity applies whean officer (1) carries out

—+

statutory duty, (2) according toqmedures dictated to him by sted and superiors, and (3) aq

reasonably. Guffey v. Statel03 Wash. 2d 144, 152, 690 P.2d 1163, 1167 (198%)jed

overruling on other groundsecognized bySavage v. Statel27 Wn.2d 434, 899 P.2d 1270

(1995);Babcock v. Statel16 Wn.2d 596, 618, 809 P.2d43 (1991). In this case, the Deputie

were carrying out a statutory dutyarresting Mr. Cyr. Furthefor the reasons set forth aboye,

the Deputies acted reasonably under the circurmssaand according to procedures. Therefore

the Deputies are also immune from suit on Rifé First, Second, Third, Fourth, Seventh

Eighth, Ninth and Eleventh Causes of Actlmased on qualified immunity under state law.

to

S

S

Finally, the Court finds that Plaiffs have failed to sufficiently allege either negligent

or intentional infliction of emotional distresgyainst the individual Deputies. To succeed| on

their negligent infliction of emtonal distress claim, Plaintifisiust prove (1) duty, (2) breagh
of that duty, (3) proximate cause, (4) damagery, and (5) objectie symptomatology that

is susceptible to medical diagne and proven by medical evident¢tunsley v. Giard 87

Wn.2d 424, 434-36, 553 P.2d 1096 (19#@gel v. McMahon136 Wn.2d 122, 135, 960 P.2d

424 (1998). Plaintiffs’ claim fails as a matter of law because they have not providgd any

allegations of objective symptomedogy that would allow theicase to go forward, and thjs

Court has already determined that the Deputiesramune from suit on any negligence claim.

SeeDkt. #1, Ex. A at 1 Y 8.1-8.5. As a result, Riiffis’ Fifth Cause ofAction is dismissed.
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Likewise, Plaintiff claim for intentional fitiction of emotionaldistress (also known g
outrage) must also be dismissdd.order to succeed on a clainr the tort of outrage, a part
is required to provegl) extreme and outrageous condu@) the intentional infliction off
emotional distress, and (3) the re#g emotional distress is sever&loepfel v. Bokar149
Wn.2d 192, 194-95, & n.1, 66 P.3d 630 (2003). TEheduct must be “so outrageous
character, and so extreme in degree, aptbeyond all possible bounds of decency, and t
regarded as atrociougjchutterly intolerable im civilized community.” Dicomes v. Statel13
Wn.2d 612, 630, 782 P.2d 1002 (1989) (quotBrgmsby v. Samsor85 Wn.2d 52, 59, 53
P.2d 291 (1975)). Having reviewed the allegasi in the Complaint, and for the reasd
already discussed, the Court firals a matter of law that Plaintiffs did not allege extreme
outrageous conduct. As a result, PldistiTenth Cause of Action is dismissed.

2. Municipal Defendant

The Court also finds that Prdiffs have failed to allegany claim against Defenda
Pierce County. Although Pierce County is named asparate Defendant, Plaintiffs have
actually set forth a cause of amtiagainst that municipalitySeeDkt. #1, Ex. A. To set forth
claim against a municipality under 8§ 1983, aimiiff must show that the defendant
employees or agents acted pursuant to an afffaistom, pattern, or poy that violates the
plaintiff's civil rights; or that theentity ratified the unlawful conductGalen v. County of Lo

Angeles477 F.3d 652, 667 (9th Cir. 200Tgrez v. City of Los Angele846 F.2d 630, 646-4

in

b be

ns

and

U7

V

(9th Cir. 1991). Additionally, a municipality may be liable for a “policy of inaction” where

“such inaction amounts to a failure to protect constitutional righteég v. City of Los Angele

250 F.3d 668, 682 (9th Cir. 2000) (quoti@gy of Canton v. Harris489 U.S. 378, 388, 109 $.

Ct. 1197, 103 L. Ed. 2d 412 (1989)). Municipal iidp for inaction attaches only where th
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policy amounts to “deliberate indifferenceld. The custom or policy of inaction, howeve

“must be the result of a conscious or delibemdtoice to follow a coursef action made from
among various alternatives by the official dfiaals responsible for establishing final poliq
with respect to the subject matter in questioldl’ (citations and internal punctuation omitte

Thus, to impose liability on a local government entity for failing to act to pres

Br,

y
).

erve

constitutional rights, a 8§ 1983 guhtiff must allege that: (1) a municipality or its employee

deprived plaintiffs of a constitional right; (2) the municipalf has customs or policies th
amount to deliberate indifference; and (3) thogstoms or policies were the “moving forc
behind the constitutional right violatioll. at 681-82.

Further, “a municipality cannot be helidble under 8 1983 on a respondeat sup€g
theory.” Monell v. N.Y.C. Dep't of Soc. Ser#436 U.S. 658, 691, 98 S.Ct. 2018, 56 L.3d

611 (1978). A municipality is not liablemsply because it employs a tortfeasdrionell, 436

At

e

rior

2d

U.S. at 691. Indeed, a municigglmay not be held liable for the torts of its employees unless

they were acting pursuant to an officmlicy or longstanding custom or practicBotello v.

Gammick 413 F.3d 971, 978-79 (9th Cir. 2005) (citiMgnell, 436 U.S. at 691).

Until recently, the Ninth Circuit required plaiffis asserting § 1983 claims against lo¢

governments “to set forth no more than a ballegation that government officials’ conduct

conformed to some unidentifiggbvernment policy or custom.AE ex rel. Hernandez v. Cnt
of Tulare 666 F.3d 631, 637 (9th Cir. 2012) (citiBgah v. Cnty. of Los Angelé®97 F.2d 743
747 (9th Cir. 1986)Whitaker v. Garcetti486 F.3d 572, 581 (9th Cir. 2007)). However,

both AE ex rel. HernandeandStarr v. Baca652 F.3d 1202, 1216 (9tir. 2011), the Ninth

Circuit applied thelgbal-Twombly pleading standard and disavowed the “bare allegation

standard for civil-rights plairffis. Now a plaintiff assertingnunicipal liability must plead
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“sufficient allegations of underlying facts to gifar notice and to enébthe opposing party t

defend itself” as well as “factuall@gations that . . . plausibly suggean entitiement to relief .|.

.. AE ex rel. Hernande®666 F.3d at 637 (quotirgtarr, 652 F.3d at 1216).

In this case, Plaintiffs fail to set forth afgctual allegations agast Pierce County thg

would support a plausible claim under Secti®83. Plaintiffs fail to identify any policy],

custom or practice that was the allegedting force” behind Plaintiffs’ injuriesSeeDkt. #1,
Ex. A. Additionally, because the Court hasiid no constitutional violation by the individu
Deputies, there can be Monell liability.

In addition, to the extent that Plaintifflleges municipal liakity on a theory of

negligent supervision artdaining, that claim mustlso be dismissed. &rhtiffs have failed to

allege any conduct by County employees that fallsidetthe scope of their official duties. An

O

—

al

employer is vicariously liable for the negligeacts of employees only when those acts og¢cur

within the scope of employmenShielee v. Hill47 Wn. 2d 362, 365, 287 P.2d 479 (1951).

negligent supervision claim, icontrast, lies only when an @ioyee acts outside the scope

employment. Id. at 367;Gilliam v. Dep’'t of Soc. & Health Sery89 Wash. App. 569, 585,

950 P.2d 20 (1998) (noting that where defendahinits employee acted within scope
employment, and is thus vicariously liablen action for negligent supervision would
“redundant”). As a result, Pierce Coymbust be dismissed as a Defendant.

C. Leave to Amend

Ordinarily, leave to amend a Complairitosild be freely given following an order
dismissal, “unless it is absolutely clear tha teficiencies of the complaint could not be cu
by amendment.” Noll v. Carlson 809 F.2d 1446, 1448 (9th Cir. 1988ge also DeSoto

Yellow Freight Sys., Inc957 F.2d 655, 658 (9th Cir. 1992) (‘éhstrict court does not err i
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denying leave to amend where the admeant would be futile.” (citingReddy v. Litton Indus,

Inc., 912 F.2d 291, 296 (9th Cir920)). Here, the Court conclas that granting leave to

amend would be futile. The Court can concedfeno possible cure for the deficiencies

Plaintiffs Complaint, particularly given the damentary evidence provided by Plaintiffs with

their Complaint as discussed above.

D. Pending Motion to Remand

Plaintiffs have filed a Motion to Remandighmatter to state court, which is pendi
consideration. Dkt. #12. Because the Courtdetermined that Plaintiffs’ Complaint shou
be dismissed, the pending motion to remandaw moot. Accordingly, the Court will ng
address that motion.

V. CONCLUSION

Having reviewed the relevant pleadings, thelaations and exhits attached theretq,

and the remainder of the redpthe Court hereby ORDERS:
1) Defendants’ Motion to Dismiss (Dkt. #8 GRANTED, and Plaintiffs’ claims ar
dismissed in their entirety.
2) Plaintiffs’ pending Motion to Reman@kt. #12) is DENIED as MOOT.

3) This matter is now CLOSED.

DATED this 16 day of May 2016.

By

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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