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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 JOELLE THAYER

e CASE NO.2:16-CV-00545DWC
11 Plaintiff,

ORDERON PLAINTIFF'S
12 V. COMPLAINT

13 CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

14
Defendant
15
16 Plaintiff filed this action, pursuant to 42 U.S.C 8§ 405(qg), seeking judicial review of the

17 denial of Plaintiff's applications for Disability Insurance Bengffi3IB”) and Supplemental
18 Security Income (“SSI”) benefit3 he parties have consented to proceed before ad Btis¢es
19 Magistrate Judge&see28 U.S.C. 8§ 636(c), Fed. R. Civ. P. 73 and Local Magistrate Judge Rule
20 MJR 13.See als&onsent to Proceed before a Uni&tdtes Magistrate Judge, Dkt. 6

21 After reviewing the record, the Court concludes the Administrative liedge (“ALJ”)did
2o | NOt err by discounting Plaintiff's examiniqgychiatriseand norexamining psychological

23 consultant. The ALJ also did not err by discounting Plaintiff's subesiymptom testimony.

24 Therefore, this matter is affirmed pursuant to sentence four of 42 U.S.C.g8.405(
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PROCEDURAL & FACTUAL HISTORY

OnJanuary 19, 20QPlaintiff filed applicatios for DIB and SSISeeDkt. 9,
Administrative Record (“AR"L05-110. Plaintiff allegeshe became disabled on April 1, 2004,
due to postraumatic gess disorder (“PTSD”), a back injuand anxietySeeAR 105, 133
Plaintiff's applicatiors weredenied upon initial administrative review and on reconsideréiiee.
AR 63-66. OnJuly 9, 2009ALJ John Bauefound Plaintiff was not disabled within theeaning
of Sections 216(j)223(d) and 1614(a)(3)(Adf the Social Security Act. AR7,496. Plaintiff's
request for review of the ALJ’s decision was denied by the AppealscCoar©ctober 6, 2010
making that decision the final decision of the Comiarss of Social Security (the

“Commissioner”).SeeAR 1, 20 C.F.R. § 404.981, § 416.1481.

This Court reversed ALJ Bauer’s decision on September 2, 2011, and remandee the

for further proceedings. AR 58&7.See Thayer v. Astru2:10cv-1963RSM-MAT, Dkt. 21
(W.D. Wash., Sept. 2, 201n remand, a new ALJ, Glenn Meyers, again found Plaintiff not
disabled within the meaning of Sections 216(i), 223(djl 1614(a)(3)(A) of the Social Security
Act. AR 554. However, on October 29, 2013, the Appeals Glowmsanded ALJ Meyers first
decision for further proceedings, as ALJ Meyers had failedojpeply evaluate the medical
opinion evidence from Plaintiff's examining psychiatrist, Anselmdaré, M.D. AR 56456. ALJ
Meyers conducted a new hearmgAugust 5, 2014nd rendered a new decisiom September 11
2014 once again finding Plaintiff was not disabled within the meaning ofd®sci16(i), 223(d)
and 1614(a)(3)(A) of the Social Security Act. AR 385, . 3¥aintiff appeals ALJ Meyers’
decision.

Plantiff argues the denial of benefits should be reversed and remardéd fmmediate

award of benefits, or in the alternative, for further proceedings, &ech)the ALJ failed to

D
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properly evaluate the medical opinion evidence from one examining amiboe&amining
source; and 2) the ALJ failed to properly evaluate Plaintiff's stilseesymptom testimony.
Dkt.11, pp. :2.

STANDARD OF REVIEW

Under 42 U.S.C. § 405(Q), this Court may set aside the Commissioner's denialof sg
security benefits onlyf the ALJ's findings are based on legal error or not supported by subst
evidence in the record as a whdayliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th Cir. 2005)
(citing Tidwell v. Apfel161 F.3d 599, 601 (9th Cir. 1999)). “Substantial eviderscmore than a
scintilla, less than a preponderance, and is such “relevant evidence as ableasomd might
accept as adequate to support a conclusidagjallanes v. Bowerd81 F.2d 747, 750 (9th Cir.
1989) quotingDavis v. Heckler868 F.2d 32332526 (9th Cir. 1989)).

l. Whether the ALJ Properly Evaluated the Medical Opinion Evidence.

A. Standard

The ALJ has the responsibility to determine credibility and reswoivaguities and
conflicts in the medical evidend@eddick v. Chated57 F.3d 715, 722 (9th Cir. 1988). Where
medical evidence in the record is not conclusive, “questions of creddlityesolution of
conflicts” are solely the functions of the AlSample v. Schweike894 F.2d 639, 642 (9th Cir.
1982). Determining whether or not imstencies in the medical evidence “are material (or af
fact inconsistencies at all) and whether certain factors akangl® discount” the opinions of
medical experts “falls within this responsibilitfMiorgan v. Comm’r of Soc. Sec. Admit69 F3d
595, 603 (9th Cir. 1999).

The ALJ must provide “clear and convincing” reasons for rejectingribentradicted

opinion of either a treating or examining physician or psycholdgister v. Chater81 F.3d 821,
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830 (9th Cir. 1996)diting Embrey v. Bowe 849 F.2d 418, 422 (9th Cir. 1988)izer v. Sullivan
908 F.2d 502, 506 (9th Cir. 1990)). However, “[ijn order to discount the opinion of an exam
physician in favor of the opinion of a nonexamining medical advisor, thevAisi set forth
specific,legitimatereasons that are supported by substantial evidence in the réé¢gugen v.
Chater, 100 F.3d 1462, 1466 (9th Cir. 1996itihg Lester81 F.3d at 831). The ALJ can
accomplish this by “setting out a detailed and thorough summary of therfdatenflicting
clinical evidence, stating his interpretation thereof, and making findiRgsldick 157 F.3cat 725
(citing Magallanes881 F.2d at 751). In addition, the ALJ must explain why the ALJ’s own
interpretations, rather than those of the dog¢tmes correctReddick 157 F.3d at 72%citing
Embrey 849 F.2d at 42P22). The ALJ “may not reject ‘significant probative evidence’ without
explanation.’Flores v. Shalalp49 F.3d 562, 5701 (9th Cir. 1995)duoting Vincent v. Heckler
739 F.2d 1393, 1395 (9th Cir. 1984ubting Cotter v. Harris642 F.2d 700, 70067 (3d Cir.
1981))). The “ALJ’s written decision must state reasons for disregdgsding] evidence.Flores
49 F.3d at 571.

Plaintiff argues the ALJ was required to provide clear and convimeasgpns in order to
discount the opiniasof Plaintiff's examiningosychiatristDr. Parlatoreand norexamining
psychological expert, David Myers, Ph®eeDkt. 11, p. 9. But, Michael Regets, Ph.D., and
Thomas Clifford, Ph.D., State Agency MediGansultants, offered opinions which conflicted

with Dr. Parlatore’sand Dr. Myersbopiniors. SeeAR 23033, 254" A conflicting opinion from

! For example, while Dr. Regets and Dr. Clifford opined Plaintiff would perform“ires
a work setting with minimal intrusive supervision, minimal interaction with thergépublic
and coeworkers,” they also opined Plaintiff would be able to perform tasks after oneen-
instruction, would be able to carry out basic social interaction in a work setting, would be
capable of following one or two step instructions, and would be able to work in a predicta

ning

ble

work setting with few changes in expectations. AR 232. As discussed more thoroughly in

ORDER ON PLAINTIFF'SCOMPLAINT - 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

any acceptable medical source, regardless of whether the conflicticg soartreating,
examining, or nofexamning physician, triggexthe lower standard of “specific and legitimate”
reasonsSee Widmark v. Barnhad54 F.3d 1063, 10667 (9th Cir. 2006) (holding the conflictir
checkbox opinion of a noexamining physician meant the ALJ was only required ter off
specific, legitimate reasons to discount the opinion of an examining @myswhile the opinions
of Dr. Regets and Dr. Clifforchaynot constitute substantial evidence on their onaigoounthe
opinion of an examiningsychiatrist theexistenceof conflicting medical opinions in the record i
whattriggersthe “specific and legitimate” reasons staiad&d. at 106667 & n. 2.

As the record contains conflicting medical opinions concerning Pfantiental
limitations, the ALJ was only requiréd offer specific and legitimate reasons for discounting t
opinions of Plantiff's examiningpsychiatristand norexamining medical consultant

B. Application of Standard
1. Anselm ParlatoreM.D.

Dr. Parlatore examined Plaintiff on an annual basis bet2@@® and 2012. ARO6, 256,
261, 916, 953, 959, 968hroughout these evaluations, Dr. Parlatore consisteiatiynosed
Plaintiff with PTSD a learning disorder, and a speech impedinfRt207, 257, 262, 918, 955,
960, 963. On some occasiobs, Parlatoe also diagnosed Plaintiff witholysubstance abuséR
207, 257, 262, 95%s a result of these impairments, Dr. Parlatore consistently felamnatiff
would have marked to severe limitations across several social factérassoer ability to
communicge and perform effectively in a normal work setting with public contelztte to ce

workers and supervisors, and respond appropriately to and tolerate twegaesid expectations

Section I(B)(1), below, these opinions conflict with Dr. Parlatore’s more s@agnitive and
social limitations.

g

[
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of a normal work setting. AR 208, 258, 263, 919, 956, 961, 966. Dat®¥arhlso assessed
cognitive limitations, but with less consistency across all seven opinions:

e In 2006 and 2007, Dr. Parlatore opined Plaintiff would have mild limitations in
her ability to understand, remember, and follow simple and complex tasks, lear
new tasks, exercise judgment and make decisions, and perform routine tasks
AR 208, 263.

e In 2008, Dr. Parlatote opinion as to Plaintiff's ability to exercise judgment
and make decisions, as well as her ability understand, remember, land fol
simple tisks remained unchanged. AR 258. However, Dr. Parlaijored
Plaintiff would have moderate, rather than mild, difficulty in understandin
remembering, and following complex tasks, learning new tasks, and performing
routine tasks. AR 258.

e In 2009 and 2010, Dr. Parlatore opined Plaintiff would have no limitations
across all cognitive factors, except in 2009, Dr. Parlatore opined Rlaiotifd
have mild limitations in his ability to learn new tasks. AR 919, 956.

e In 2011 and 2012by contrast, Dr. Parlatore opined Plaintiff would have
moderate to marked limitations in her ability to understand, remember, and
persist in tasks by following complex instructions, learning new tasks, and
performing routine tasks without undue supervision. AR 9G4.

The ALJconsidered Dr. Parlatore’s opinioasid to the extenDr. Parlatoreopined
Plaintiff had mild cognitive limitationggave Dr. Parlatore’s opiniosgnificant weightAR 378
379. However, the ALdaveDr. Parlatore’s opinionas to Plaintiff's social factioning, and the
balance of Dr. Parlatore’s opinions as to more severe cognitive limgdées than full weight for
esentially the saméour reasonsFirst, the ALJ found the majority of Dr. Parlatore’s opinions
were inconsistent with his own observations and objective testing. SecoAd Jtfeind Dr.
Parlatore’s opinions were inconsistent with the medical evidence iadbedr Third, the ALJ

found Dr. Parlatore’s opinions were inconsistent with Plaintiff's demdestectivities of daily

living. Finally, the ALJ found Dr. Parlatore’s opinions as to Plaintiff'sadainctioning were

ORDER ON PLAINTIFF'SCOMPLAINT - 6
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based largely on Plaintiff's subjective reporting, which was found to be nptfelliible. AR 378
8172

The ALJ’s first two reasorsDr. Parlatore’s opiniongereinconsistent with his own
observations, as well as the rest of the medical reemete specific and legitimate reasdos
discounting Dr. Parlatore’s opinianBhe consistency of a medical opinion with the record is an
important factor in weighing a mexdil opinion’s credibilitySee20 C.F.R. 88 404.1527(c)(4),
416.927(c)(4)Also, inconsistency between a physician’s opinion and his treatment notes, o
inconsistency between a physician’s opinion and the medical record, afie gpellegitimate
reasongor discounting a physician’s opinio8ee Morganl69 F.3d at 6002; Tommasetti533
F.3d at 1038See also Connett v. BarnhaBd0 F.3d 871, 8745 (9th Cir. 2003)\Weetman v.
Sullivan 877 F.2d 20, 23 (9th Cir. 1989)

Further, the ALJ supported his reasoning with substantial evidence in ¢he. iexthe
extent Dr. Parlatore opined Plainfihidmoderate to marketbgnitive limitationgn 2011 and
2012 the ALJcitedDr. Parlatore’s owmental status examinatignghich reflect Plaintiff did not
hawe clinically significant difficulties during cogtive testing AR 962.The ALJ also notDr.
Parlatore’s opinions of moderate to marked cognitive limitatiegre inconsistenwith Dr.
Parlatore’s prior opinionand mental status examinatipmsich indcated, at most, mild to
moderate cognitive limitations. ARO8, 258, 266380, 919 The ALJ properly noted Dr.

Parlatore’s examination results failed to support his opinionghah@®r. Parlatoréailed to

2 The ALJ also offers reasons which are only applicable to some, or one, of Dr.
Parlatore’s seven opinionSeeAR 378-81. Because the reasons discussed below present a
sufficient basis to affirm the ALJ’s evaluation of Dr. Parlatore’s opinion,earors in the ALJ’s
other reasons would be harmless.

ORDER ON PLAINTIFF'SCOMPLAINT -7



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

explainhis opinionPlaintiff experienced a sudd decrease in her cognitive abilities after 2010
AR 380.

Similarly, theALJ cited tomedical recordsontemporary to Dr. Parlatore’s opinionkich
indicated Plaintiff wagble to interact cooperatively with medical provid&R 295, 302306,
310, 320, 935979, 1037, 1040, 1045, 1048, 1050, 1054, 1058, 1096, 1111, 112}, ihfetact
appropriately with strangers (AR 27 Was having a few nightmares but otherweggorteddoing
“pretty well” (AR 27071, 27475), was alert, cooperative, with normabad, affect, attention
span, and concentration (AR 295, 302,)3@6d had intact cognitive function (AR.7,295, 302
306,310, 320935, 9791037, 1040, 1045, 1048, 1050, 1054, 1a%®6, 1111, 1125, 1141,
115960). The ALJ properly noted these were inconsistent with Dr. Parlatdis&ations of
Plaintiff's mood and affect, as well as Dr. Parlatotateropinion Plaintiff would havenore than
mild cognitive limitations.

Next, theALJ found Dr. Parlatore’s opiniof&aintiff would havesignificart limitations in
hersocial and cognitive abilitiesere inconsistent with Plaintiff's contemporaneous activities
daily living, including her ability to sustain a lotgrm relationship with her boyfriend, her prior
ability to perform work requiring saa interactiondespite her PTSD diagnosis, her travelafut
state her ability to crochet for up to fifteen hoyrer day, play video games, and watch televisi
AR 157,268-@®, 272-73,279 285, 968, 970, 1020he ALJ properly noted these activitiesne
inconsistent with various aspects of Dr. Parlatore’s opinion, sudh &arlatore’s opinion
Plaintiff would have decreasedncentration, as well as her ability to interact with coworkers
the public. AR 258, 378See Rollins v. Massana@i61 F.3d 853, 856 (9th Cir. 20Q(hpting a
physician’s opined limitations were inconsistent with a claimant’s actéwfiglaily living,

including maintaining a household and raising two young children).

and
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Finally, the ALJ foundhat, whileDr. Parlatorgperfomed mental status examinatiobs,
Parlatoredid not supportnany of hisopinedsocial limitationsy reference to his mental status
testing.AR 37881.Instead, the ALJ concluded Dr. Parlatore’s opinions as to Plaintiff's socig
limitations appeared toetbased largely on Plaintiff's subjective reporting, which the ALJ had
found to be less than fully credible. AR 3380.“An ALJ may reject a treating physician’s
opinion if it is based ‘to a large extent’ on a claimant’s-sghiorts that have been prolyer
discounted as incredibleTommasetti v. Astry®&33 F.3d 1035, 1041 (9th Cir. 2008k discusse
below, further, the ALJ properly discounted Plaintiff's subjective spmgestimony. Thughe
ALJ properly discounted Dr. Parlatore’s opinions on thsis

Plaintiff also offers several additional arguments as to why theeAkd by giving Dr.
Parlatore’s opinions less than full weight. For example, Plaingties the ALJ erred by not
recontacting Dr. Parlatore and requesting additional clarticatf his opinions, as suggested b}
the Appeals Council. Dkt. 11, p. 8. However, the Appeals Council order previousigdem the
case to the ALJ did not require the ALJ to recontact Dr. Parlatore, buyrsegglested the ALJ

mayrecontact Dr. Parlator@as appropriate.” AR 565. Further, the evidence in this case was |

ambiguous, nor was the record inadequate to allow for proper eval&dmiMayes v. Massanar

276 F.3d 453, 4580 (9th Cir. 2001)Tonapetyan v. Halte242 F.3d 1144, 1150 (9th CR001).
Plaintiff also argues the ALJ failed to follow the instructions of the&als Council when he ag4
gave less than full weight to Dr. Parlatore’s opinion. Howevertldecorrected the deficiencies
in his analysis of Dr. Parlatore’s opinion in a manner consistent withpgpeals Council’s

instructions SeeAR 5642 Plaintiff also challenges the ALJ’s interpretation of the evidence. F

3 Specifically, the Appeals Council remanded this case because the ALJ's twas reas
discounting Dr. Parlatore were not supported by substantial evidence. The ALJ pydoiond

e

not

N

or
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example, Plaintiff contends she did not have a boyfriend, but only a roomnttateheim she hag

limited interacion. See, e.gDkt.22, p. 3; AR 429. However, the record is replete with eviden
supporting the ALJ’s interpretation of Plaintiff's relationsigge, e.gAR 26869 (“In the past
[Plaintiff's] boyfriend’s exgirlfriend . . . usually bothers her in somegard by . . . bothering he

boyfriend); 272 (“She is happy in her relationship with Ivan, with whomigég’) At best,

Plaintiff has raise@nalternative interpretation tfierecord. Howevenyvhen the evidence admit$

of more than one rational inpretation sole authority for interpreting the evidence rests with tl

ALJ. See Morgan169 F.3d at 603.

Because the ALJ offered specific and legitimate reasons, supportelistgrgial evidence, fo

discounting Dr. Parlatore’s opinions, the ALJ did not commit harmful error.
2. David Myers Ph.D.

During Plaintiff's August 5, 2014 hearing, the ALJ received testimomy hon
examining psychological consultant, Dtyers AR 400-28. Dr. Myerstestified he reviewed the
full record, and opined Plaintiff hadefsevere impairment of PTSD. AR 40@. Dr.Myersfound
Dr. Parlatore’s evaluations and opinions as to Plaintiff's functiomingtgenerally credible,
concurred in Dr. Parlatore’s assessment of significant social iiomisaand opined Plaintiff met
thecriteria for listing 12.08, personality disorder. AR 402

The ALJ gave DrMyers opinion little weight for the following five reasons:

[1] | reject Dr. Meyer's opinion because it is based largely upon sepdrDr.

Parlatore, which | have given sorelittle weight for the reasons discussed above.
[2] Dr. Myers testimony is also inconsistent with the claimant's mental status

Dr. Parlatore relied on the claimant’s disotad self reports, but failed to acknowledge Dr.
Parlatore had conducted mental status examinations. AR 564. The ALJ also prduiaugiipr.

Parlatore did not review the longitudinal medical records, but the Appeals Couedilthist was

squarely contradicted by Dr. Parlatore’s own notes. AR 564. By contrast, in themecider
review, the ALJ noted Dr. Parlatore’s opinions wiansistentvith his mental status
examination findings, as well as the longitudinal record.

ORDER ON PLAINTIFF'SCOMPLAINT - 10
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examinations, which have generally shown intact cognitive functior@harid

activities, which include sustaining a letegm relationship with her boyfriend,

traveling outof-state, and knitting for up to 14 hours per day. [4] As discussed
above . . . | find that the claimant’s impairments do not meet the mental listings of

12.00. [5] Furthermore, although Dvlyers testified that an individual with the

claimant’'s mental symptoms, which he characterized as severe since the daimant

childhood, could not engage in lotgym employment, | note that, in the 1990s,
when the claimant was an adult, she was employed in several jobs that lasted over
year while she was presumably experiencing the effects of her seesral
conditions.
AR 381. Plaintiff argues these were not clear and convincing rédsomiscounting Dr. Myers’
opinion. The Court disagrees.

First, the ALJ propdy noted Dr. Myers based his opinion principally on the evaluatior
and opinions rendered by Dr. Parlatore, which the ALJ has already distolimeefact a medical
expert relies on discounted, inaccurate, or otherwise incorrect etfiorms a specificrad
legitimate reason for discounting a medical opinion, and the ALJ actezheddy in doing so
here.C.f. Bray v. Commissioner of Social Security Adnbb4 F.3d 1219, 1228 (9th Cir. 2009)
(noting it was proper to discount the opinion of a treatingipiayswhen it was premised to a
large extent upon the claimant’s subjective complaints, which the ALJ hadlprdiseounted)
Fair v. Bowen 885 F.2d 597, 605 (9th Cir. 1989).

Second, as discussedSection (B)(1), above, Dr. Parlatore’s mental smgxaminations
largely revealesho more than moderateand more typically, mild to norecognitive limitations.

AR 208, 258, 263, 919, 95AIso, Plaintiff engaged in several activities of daily living, such ag

maintaining a longerm relationship with a béyend, crochetindor up tofifteen hours per day,

a

S

and traveling out of statevhich were inconsistent with Dr. Myers’ opinions concerning Plaintiff's

limitations in social and cognitive factofanally, Dr. Myers testified the disabling limitations

* As discussed in Section I(A), above, the ALJ was only required to offer spauific

legitimate reasons.

ORDER ON PLAINTIFF'SCOMPLAINT -11
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arising from Plaintiff's PTSD would have been present from her childhood. AR 406. Howley
ALJ correctly noted Plaintiff was able to work ftiline jobs in the 1990'S’he ALJ was entitled t
consider these inconsistencies between Dr. Myers’ opinion amelael, and the ALJ reasonab
did so hereSeeMorgan 169 F.3d at 6602; Tommaset}i533 F.3d at 103%Rolling 261 F.3d at
856.

Because the ALJ offered specific and legitimate reasons for digogpiht Myers’
opinion, the ALJ did not err.

. Whether he ALJ Provided Specific, Clear, and Convincing Reasons, Supported |
Substantial Evidence, for Discounting Plaintiff's Subjective Symptostirhieny.

If an ALJ finds a claimant has a medically determinable impairment wbagonably

could be expected wause the claimant's symptoms, and there is no evidence of malingering

ALJ may reject the claimant’s testimony only “by offering specdiear and convincing reasons.

Smolen v. ChateB0 F.3d 1273, 1284 (9th Cir. 1996ijtihg Dodrill v. Shalalal12 F.3d 915, 918
(9th Cir.1993)) See also Reddick57 F.3d at 722. However, sole responsibility for resolving
conflicting testimony and questions of credibility lies with the A&Rdmple v. Schweikes94 F.2d
639, 642 (9th Cir. 1999riting Waters vGardner, 452 F.2d 855, 858 n.7 (9th Cir. 197Calhoun
v. Bailar, 626 F.2d 145, 150 (9th Cir. 1980)). Where more than one rational interpretation
concerning a plaintiff's credibility can be drawn from substantimlence in the record, a district
court may not seconguess the ALJ’s credibility determinatiof&ir, 885 F.2d at 6045ee also
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002) (“Where the evidence is susceptible t
more than one rational interpretation, one of which supports the ALJsamethe ALJ's
conclusion must be upheld.”). In addition, the Court may not reverse a ctedibikrmination
where that determination is based on contradictory or ambiguous eviSeecallen v. Heckler

749 F.2d 577, 579 (9th Cir. 1984). That sarh#éhe reasons for discrediting a claimant’s testim

117

O
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should properly be discounted does not render the ALJ’s determination ingdtidgaas that
determination is supported by substantial evidehorapetyan242 F.3d at 1148.

Plaintiff challenges thaLJ’s evaluation ohersubjective symptortestimony;however,
Plaintiff does not address any of the ALJ’s proffered reasons for digagpinetr testimonyn her
opening brief. Dkt. 11, pp. 1¥8. Instead, Plaintiff argues the Atloutl have applied the
standards for evaluating a claimant’s testimony articulat&damal Security Ruling (“‘SSR”) 16
3p. However, SSR 18p's effective dat&vasapproximately two years after the date of the ALJ
decision.SeeSSR 163p, available at2011 WL 1119029The changes to Social Security
Administration practice articulated in SSR-36 could not apply to the ALJ decision at issue

before this court. 42 U.S.C. § 405 does not contain any express authorizatiorofrgrass

allowing the Commissioner to engage in retroactive raleng.See Bowen v. Georgetown Uniy.

Hosp 488 U.S. 204, 21215 & n.3 (1988)Garner v. Colvin 626 Fed.Appx. 699, 701 (9th Cir.

2015).See also Portlock v. Barnha208 F.Supp.2d 451, 456 (D. Del. June 24, 2002) (holding

o

) the

application of a recentlyevised SSR to an applicant’s pending claim on appeal would constifute

an impermissible retroactive application of an agency rait)d Bowen488 U.S. at 224)Thus,
the fact the ALJ did not follow the standards articulated in SSBo16 not a reasdio reverse thq
ALJ’s evaluation of Plaintiff's testimony.

In any event, the ALJ offered several specific, clear and convineasgpns for discountin
Plaintiff's testimony which were supported by substantial evidentteeirecord. For examplie
ALJ properly noted Plaintiff's activities of daily living contradicted heratggion of the severity
of her limitations. AR 372Molina v. Astrue674 F.3d 1104 11123 (9th Cir. 2012)Despite
Plaintiff's claim she could pay attention for a maximum of omaute or lessn her function repof

(AR 846), the ALJ noted Plaintiff demonstrated she was able to concentratetbfifteen hours

ORDER ON PLAINTIFF'SCOMPLAINT - 13
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per day while crochetinggeeAR 272, 27879, 481,993. The ALJ also noted that, desik&iming
Plaintiff's roommate \as only a “friend” with whom she barely interacts, the record contains
ample evidence suggesting Plaintiff's roommate was atiemg boyfriend SeeAR 26869, 272,
285,375,429-30, 968, 970, 1020'he ALJ also noted one of Plaintiff's physicians docurment
symptom exaggeration in the record, as well as notations reflectingfPtaay have been
motivated by secondary gaiiR 268 271, 976.0senbrock v. ApfeR40 F.3d 1157, 11666 (9th
Cir. 2001).Finally, the ALJ noted inconsistencies between Plaintiff's testimonyrendbjective
medical evidence, such as Plaintiff's ability to concentrate in numeredgal examinations
despiteher testimonyo the contraryAR 295, 302, 306, 310, 320, 935, 979, 1037, 1040, 1045,
1048, 1050, 1054, 1058, 1096, 1111, 1125, 1$4&.Regennitter v. Comm’r, Soc. Sec. Admin
166 F.3d 1294, 1297 (9th Cir. 1998)hese were proper bases to discount Plaintiff’s testimonyy,
and the ALJYeasonably did so here.

CONCLUSION

Based on the above stated reasons and the releeand rthe undersigned finds the ALJ

properly concluded Plaintiff was not disabled. Therefore, the Calgt®this matter be affirmed

pursuant to sentence four of 42 U.S.C. § 405(g). Judgment should be for Defendant and the case

should be closed.
Datedthis 13thday ofJanuary, 2017.

ol

David W. Christel
United States Magistrate Judge
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