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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

TRACY LAWRENCE,

e CASE NO.2:16-CV-00724DWC
Plaintiff,

ORDERON PLAINTIFF'S
V. COMPLAINT

CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant

Plaintiff filed this action, pursuant to 42 U.S.C 8§ 405(g), seeking judicial review of t

denial of Plaintiff's applications for Supplemental Security Income (“Bl&dhefits. The parties

have consented faroceed before a United States Magistrate Jusige28 U.S.C. § 636(c), Fed.

R. Civ. P. 73 and Local Magistrate Judge Rule MJRSE®. als&Consent to Proceed before a
United States Magistrate Judge, Dkt. 6.

After reviewing the record, the Court concludes the Administrative Lagel(f&\LJ")
erred by &iling to properly determine whether Plaintiff's fibromyalgia constituted acaky

determinable impairment at Step Two of the sequential evaluati@nefore, this matter is

reversed and remanded, pursuant to sentence four of 42 U.S.C. § 403(m)héovmproceedings,

he
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PROCEDURAL & FACTUAL HISTORY

Plaintiff originally applied for SSI on July 21, 200®eeDkt. 9, Administrative Record
(“AR”) 101. The prior application was denied on initial review, reconsideration, andiittan
decision dated September 20, 2011, by ALJ Stephanie Martz. AR 101, 116. The Appeals
declined review of the case, and Plaintiff did not appeal Madz’ decision under 42 U.S.C. §
405(g), thus making ALMartz’ decision a final decision of the Commissioner of Social
Security. AR123, 20 C.F.R. § 404.981, § 416.1481.

OnMarch 7, 2013Plaintiff filed anew application forSSL SeeAR 232-240 Plaintiff
allegesshe became disabled daly 7, 2000, due to fiboromyalgia, bipolar disorder, ADHD, a
head injury, and severe lewback painSeeAR 78-79, 232, 270 Plaintiff's application was
denied upon initial administrative review and on reconsiderafieeAR 129, 141 A hearing
was held before ALlaura Valenteon August 13, 2014, at which Plaintiff, represented by
counsel, appeared and testifiSgeAR 69.

On October 17, 2014, the ALJ found Plaintiff was not disabled within the meaning
Section 1614(a)(3)(A)fahe Social Security Act. AR 2#laintiff's request for review dhe
ALJ’s decision was denied by the Appeals CounciMarch23, 2016, making that decision th
final decision of the Commissioner of Social Security (the “Commissiariee8AR 1, 20
C.F.R. §404.981, § 416.1481. ®tay 20, 2016 Plaintiff filed a complaint in this Court seeki
judicial review of the Commissioner’s final decision.

Plaintiff argues the denial of benefits should be reversed and remanded far furthe
proceedings, becauiee ALJ 1)failed toadequately develop the record concerning Pfésnti
fiboromyalgia at Step Two of the sequential evaluatiorfa®®d toproperly consider the effects

of Plaintiff's obesity at Step Two of the sequential evaluation; 3) impropgextpunédthe

Council
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opinion of one of Plaintiff's treating nurse practitionetsimproperly discourgd Plaintiff’s
subjective symptom testimony; ailed to properlydetermine whether Plaintiff was capable ¢
performing other work existing in significant numbers at Step Five of the rs@ajuev/aluation.
Dkt. 9, pp. 1-2.

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(Qg), this Court may set aside the Commissioner's denial of §
security benefits only if the ALJ's findings are based on legal error or not seghpyrt
substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (th
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)). “Substantial evidence
more than a scintilla, less than a preponderance, and is such “relevant eviderezsasabte
mind might accept as adequatestipport a conclusion.Magallanes v. Bower881 F.2d 747,
750 (9th Cir. 1989)duotingDavis v. Heckler868 F.2d 323, 325-26 (9th Cir. 1989)).

DISCUSSION

Whether the ALJ Erred by Failing to Consider Plaintiffibromyalgiato be a Sever
Impairment at Step Two of the Sequential Evaluation.

A. Standard

At Step Two of the sequential evaluation, the ALJ must determine if a claimant has

“severe medically determinable physical or mental impairment.” 20 C.F.R. 88 404.18X0)a

416.920(a)(4)(ii) (2015)See also Smolen v. Chat8b F.3d 1273, 1289-90 (9th Cir. 1996)
(internal citation omitted). Impairments must result “from anatomical, physiological, o

psychological abnormalities which can be shown by medically acceptabtalctnd laboratory

ocial

is

11%

b A

diagnostic techniques.” 20 C.F.R. § 416.908 (2010). A medically determinable impairment is

considered “severe” if it “significantly limits [a claimant’s] physical or méatality to do basic

work activities . . . .” 20 C.F.R. 88 404.1520(a)(4)(iii) & (c), 416.920(a)(4)(ii)) & %€k also
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SSR 963p, 1996 WL 374181 *1. Basic work activities are those “abilities and aptitudes
necessary to do most jobs,” including, for example, “walking, standing, sittitig lipushing,
pulling, reaching, carrying or handling; capacities for seeing, hearingpaa#tisg;
understanding, carrying out, and remembering simple instructions; use of judggspotiding
appropriately to supervision, co-workers and usual work situations; and dealing wigie€ han
a routine work setting.” 20 C.F.R. 8§ 404.1521(b), § 416.921(b); SSR 85- 28, 1985 WL 56¢

The Step Two inquiry, however, is merely a threshold determination as to whether
claimant has raised a “prima facie case of a disabilHpdpai v. Astrug499 F.3d 1071, 1076
(9th Cir. 2007)See also Smolen v. Chat80 F.3d 1273, 1290 (9th Cir. 1996) (noting the St¢
Two determination is de minimisscreening device used to dispose of groundless claims).
“Ample authority cautions against a determination of nondisability at step @voz'v.
Commissioner of Social Sed25 Fed.Appx. 653, 655 (9th Cir. 201tixihg Bowen v. Yuckert
482 U.S. 137, 153 (198 Aebb v. Barnhart433 F.3d 683, 686 (9th Cir. 2005molen80 F.3d
at 1290. An impairment or combination of impairments may be found “not severe only if tl
evidence establishes a slight abnormality that has no more than a minirciabeféa
individual’'s ability to work.”Smolen 80 F.3d at 1290.

B. Application of Standard
The ALJ foundPlaintiff had the severe medically determinable impairments of

degenerative disc disease with cervical radiculopathy and -stastisurgery, obesity,

! Plaintiff also argues the ALJ erred by failing to properly consider tieetsfof
Plaintiff's obesity at Step Two of the sequential evaluation. However, tiusnent lacks merit.
The ALJ identified obesity as a sevemgairment, and explicitly discussed many of the obeq
related findings Plaintiff argues the ALJ ignor&ee, e.g.AR 16-17 (noting Plaintiff's height,
weight, and body mass index in the written decision). As such, the Court finds no error in

856 *3.

a

A4
©

>ity-

the

ALJ’s analysis of Plaintiff's obesity.
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myoneural disorder, organic brain disorder, affective disorder and substancielictefa
disorder. AR 16. The ALJ also discussed Plaintiff's diagnosis of fiboromyalgia, howiegekLJ
found it did not qualify as a medically determinable impairnbectuse “[a]dtter stating
[Plaintiff] had fibromyalgia as diagnosed by another provider, Dr. Kinselfatisufficient. [AR
418, 456]. The record does not contain Dr. Kinsella’s evaluation report.” AR 17.

As a threshold matter, Dr. Kinsellgisirported diagnosis dibromyalgiais insufficient
under Social Security regulations and rulings to determine whethietiff's fiboromyalgia
gualifiesas a medically determinable impairmddhderSocial Security Ruling (“SSR”2-2p,
a claimant may only establish he or $las the medically determinable impairment of
fibromyalgia by providing evidence from a licensed physician. SSR 12v2gable at2012
WL 3104869, at *2. A diagnosis of fibromyalgia on its own is not sufficient; the “evidende
document that the physician reviewed the person’s medical history and conducteida phys
exam.”ld. Further, the physician must provide evidence which satisfies one of twaasdtern
diagnostic criteria: the 1990 American College of Rheumatology CriteriaddCldssification b
Fibromyalgia (“1990 Criteria”), or the 2010 American College of Rheumatologyrinary
Diagnostic Criteria (“2010 Criteria’j.Finally, the physician’s diagnosis must not be

“inconsistent with the other evidence in the person’s case reddrd.”

mus

2Under the 1990 Criteria, the evidence must show: 1) “a history of widespread paif . . .

that has persisted . . . for at least 3 months;” 2) at least 11 positive tender points, found b
bilaterally and above and belowetiwvaist; and 3) evidence that other disorders which could
cause the symptoms were excluded. SSRH,available at2012 WL 3104869, at *3.

Under the 2010 Criteria, the evidence must show: 1) a history of widespread pain;
repeated manifestations of six or more fibromyalgia symptoms, signs,oacaading
conditions, “especially manifestations of fatigue, cognitive or memory prsb{&ibro fog’),
waking unrefreshed, depression, anxiety disorder, or irritable bowel syndiamde3) evidence
that other disorders which could cause the symptoms were excluded. SSRatai2Ble at

bth

2)

2012 WL 3104869, at *3.
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Here,however, neither Dr. Kinsella’s evaluation not@s, Kinsella’'streatment notes,
nor Dr. Kinsella’s report are in the record. The only items in the record which sappor
diagnosis of fibromyalgia ard) aonesentence noteom adifferentmedical prowder at
Interfaith Community HealtH_aura L Rishel, ARNPstating Dr. Kinsella diagnosdlaintiff
fibromyalgia; and 2§everal treatment visits at Interfaith Community Health where Plaintiff
received fiboromyalgia treatmer8eeAR 418, 445-46, 45But, there is no indication Dr.
Kinsella reviewed Plaintiff's medical history, conducted a physical exdimmand
documented evidence necessary to satisifigethe 1990 or 2010 criteria as required by SSR
2p. Thus, the record fails to demonstraterRifiihas the medically determinable impairment
fiboromyalgia.See als@0 C.F.R. 8 416.913jkolov v. Barnhart420 F.3d 1002, 1005 (9th Cir.

2005) polding medical reports which lacked “medically acceptable clinical diagnost

12-

techniques” or other obgéive findings were insufficient to satisfy the requirements to establish

the existence of medically determinable impairmeftising SSR 966p, available at1996 WL
374180, at *1).

Plaintiff does not argue tredministrative recordas it stands, demomates Plaintiff's
fibromyalgia is a medically determinable impairmdnstead, Plaintifargues the ALJ erred by
failing to further develop the record befdieding Plaintiff's fibromyalgia did not constitute a
medically determinable impairme@pecifially, Plaintiff argueghe references to Dr. Kinsella
fibromyalgia diagnosis in the Interfaith Community Health records treghtre ALJ’S
independent duty to fully and fairly develop the administrative record. Dkt. 11, pA.7.
Courtagrees

Defendant argues Plaintiff has the burden of proving disability and presentiegesiin

support of her claim. Howevehd ALJalso“has anindependentuty to fully and fairly develoy

o
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the record."Tonapetyan v. Halte242 F.3d 1144, 1150 (9th Cir. 2001) (internal citations an
guotations omitted) (emphasis added). This duty exists even when the claimanssntepréy
counselBrown v. Heckler713 F.2d 411, 443 (9th Cir. 1983\ n ALJ’s duty to develop the
record further is triggered only when tees ambiguous evidence or when the record is
inadequate to allow for proper evaluation of the evideridayes v. Massanagr76 F.3d 453,
460 (9th Cir. 2001). For example, this Court has previously fthetd where a treating
rheumatologist'siotes wee indecipherable and illegible, the ALJ had a duty tcomtact the
physicianto determine whethd?laintiff's fiboromyalgia constituted a medically determinable
impairment pursuant to SSR 12-Fee Williams v. Colvjr2015 WL 7018724, at **3-4 (W.D.
Wash Nov. 10, 2015)Also, where an ALJ relies on a medical expert who indicates the rec
insufficient to render a diagnosis, the ALJ must develop the record fusgeonapetyan v.
Halter, 242 F.3d 1144, 1150 (9th Cir. 200But, where the recordaken as a whole, is adequ
to evaluate a claimant’s alleged impairmehée ALJ's duty to develop the record is not
implicated.See, e.gBaghoomian v. Astry&19 Fed.Appx. 563, 566 (9th Cir. 200BjOar v.
Barnhart 51 Fed.Appx. 731, 732 (9th Cir. 2002)

As discussed above, Ms. Rishel’s letter discussing Dr. Kinsella’s fibroraydilggnosis
is insufficient to establishbromyalgiawasamedically determinable impairment. However, t
is not a situation where Dr. Kinsella’'s draggis was unsupported by the recétiintiff alleged
fibromyalgia as one of her impairments during the hearingPadtiff's treatment notes from
Interfaith Community Health indicate Plaintiff has been receiving ongoingniiatnia
treatment, anduggest Plaintiff has had ongoing symptoms consistent with the C8&9Jiaand
2010 Qiteria. SeeAR 16-17, 402-18, 440-50Further,unlike a situation where a physician

affirmatively finds a claimant didot satisfy the 1990 or 2010 criteria for a fibrosgia

ord is

nte

nis
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diagnosis, the underlying reasoning for Dr. Kinsella’s fiboromyalgia diagmosimply absent
from the recordin fact, even the ALJ acknowledged the record was insufficient to determiy
whether Plaintiff's fibromyalgia diagnosis constituted a medically detebtgnmpairment. AR
16 (“The claimant alleged fibromyalgia at the hearing, although the reoatdins insufficient
evidence to substantiate its existence pursuant to SSR 12-2p . . .."). Thus, the evidence
record was insufficient tos¢éablish whether Plaintiff had a medically determinable impairme
fibromyalgia, triggering the ALJ’s duty to develop the record further. 20 C.F.R. 88§ 404.15}
416.920b(c); SSR 12-2BRyailable at2012 WL 3104869, at *4SeeTonapetyan242 F.3d at
1150.See alséelian v. Astrue708 F.3d 409, 419-20 (2d Cir. 2013) (noting the claimant’s
treating physician opined Plaintiff had fiboromyalgia, and, to the extent thelriscanclear, on
remand directing the Commissioner to “fill any clear gaps irathministrative record before
rejecting a treating physician’s diagnosis.”) (internal citations and quasatimitted) Stone v.
Astrue 804 F.Supp.2d 975 (D.Ariz. 2011) (“As for the ALJ’s concern that minimal medical
findings supported the fibromyalgia diagnosis . . . the ALJ should have attempted to deve
record further by contacting the treating physician to determine wheipaired information is
available”);Dillon v. Astrug 2010 WL 2850910, at *6 (C.D. Cal. July 19, 2010) foting that
plaintiff had ‘multiple’ trigger points, [plaintiff's physicians] may have in famirid more than
eleven trigger points. It was the ALJ’s duty to further develop the record if sliede# specific
finding of the number of trigger points was necessary.”)

The ALJ's failure to develop the record in order to resolve the insufficiegarding
fiboromyalgiawas error.

C. HarmlessError
An error is harmless if “there remains substantial evidence supportind- e decision

and the error does not negate thédrty of the ALJ’s ultimate conclusionMolina v. Astrue

n the
nt of

0b(c),

lop the
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674 F.3d 1104, 1115 (9th Cir. 2012upting Batson v. Comm’r of Soc. Sec. Adigs9 F.3d
1190, 1197 (9th Cir. 2004)). Thus, if a claimant prevails at Step Two and the ALJ conside
impairments—regardless of severiyin the subsequent steps, an ALJ’s failure to consider &
impairment “severe” is harmlesSee Lewis v. Astrud98 F.3d 909, 911 (9th Cir. 200Bee
also Orn v. Astrug495 F.3d 625, 630 (9th Cir. 200Barcia v. Commissioner of Soc. S&87
Fed.Appx. 367, 370 (9th Cir. 2014). Plaintiff prevailed at Step Two. AR 16. Therefore, theg
critical question is whether the ALJ actually considdr&intiff's fioromyalgiaand associated
limitations in the remaining steps of the sequémrvaluation.

Here, as the ALJ found Plaintiff did not have fibromyalgia whatsoever, the ALJ
necessarily did not consider the effects of fiboromyalgia at the subsequerdfdtepsequential
evaluation, rendering the ALJ’s RFC finding susp8et Hill v,Astrue 698 F.3d 1153, 1161
(9th Cir. 2012)Stansbury v. Astry012 WL 368029, at *4 (W.D. Wash. 2012). This is enti
unlike the situation presented in other Step Two harmless error cases, whet®agarat
medically determinable impairment wag ©onsidered severe, the ALJ still discussed the
limitations arising from that impairment with specificity at all stages of the five steprstaju
evaluationSee Lewis498 F.3d at 911 (noting the ALJ specifically discussed Plaintiff's burs
and itseffects when identifying the basis for limitations in Plaintiff's RFC).

Defendant argues the ALJ did, in fact, consider all of the possible limitatisimgasut
of Plaintiff's fiboromyalgia, because the Alidnited Plaintiff to “light work” in her residual
functional capacity finding. Dkt. 13, p. 10; AR 18. Howeexglusion of a severe impairment
may result in a “residual functional capacity determination [that is] incomplateed, and not
supported by substantial evidence in the recdddl’, 698 F.3d at 1161. In any event, the ALJ

discounted the degree of Plaintiff's reported pain, in part, as unsupported by thiz@bject

rs all

AN

rely
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medical evidencéAR 20 (noting Plaintiff had negative rheumatology tests and imaging in 2012,

two years prior to Dr. Kinsella’'s diagnosighis is not sufficient consideration at the remaini
steps of the sequential evaluation to render the ALJ’s error at Step Two [saBekesewis498
F.3d at 911C.f., Mahoney-Garcia v. Colvir2015 WL 1965382, at *6 (W.D. Wash. 2015)
(finding the ALJ’s failure to consider a claimant’s fibromyalgia a medicatgmninable
impairment was harmful error, as the error impacted the ALJ’s findingtifflaisubjective pain
complaints were less than fully credible).

The ALJ’s error in failing tdind Plaintiff's fibromyalgia to be a medically determinab
impairment was not haress. This case must be remanatedrder to determine whether
Plaintiff's fibromyalgia is a medically determinabiapairment, andif so, to incorporate any
credible limitations arising out of Plaintiff's fiboromyalgia, regardless o&ggy into the residua
functional capacity.

[l. Other Assignments of Error.

Plaintiff argues the ALJ erred by failing to give germane reasons to discount ieney
of one treating ARNP, and in failing to offer specific, clear, and convincing refmons
discounting Plaintiff's subjective symptom testimony. However, the ALJ's atr8ep Two
requires remand to the administration proper consideration of Plaintiff's medically
determinable impairments and to reconsider each of the remaining stepsve gied
sequential evaluation, incorporating any additional impairments andiwot&tions possibly
caused by Plaintiff's fibromyalgia. As the ALJ’s error at Step Two irtgpalt aspects of the
ALJ’s decision, the ALJ is instructed to reweigh the medical opinion evidenceoodl yend

reevaluate Plaintiff's subjective symptom tesiimg.

e

|

’
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CONCLUSION

Based on the foregoing reasons, the Court finds the ALJ erred by failing to conside

Plaintiff's fiboromyalgia to be a medically determinable impairment at Step Therefore, the
Court orders this matter be reversed and remanded pursuant to sentence four of 42 U.S.
405(g). On remand, the ALJ should reevaluate Step Two to determine whether Blaintiff
medically deternmable impairment of fiboromyalgia constitutes a severe impairmeetatkiate
the medical opinion evidence and other roaldsource evidence,+valuate Plaintiff's residual
functional capacity, and proceed on to Step Four and/or Step Five of the sequenimicvak
appropriate. The ALJ should also develop the record as needed. Judgment should be for
and the case should be closed.

Datedthis 15thday ofNovember, 2016.

o (i

David W. Christel
United States Magistrate Judge

174

Plainti
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