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THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
YVETTE BAILEY, CASE NO.C16-07273CC
Plaintiff, ORDER

V.

ALPHA TECHNOLOGIES
INCORPORATED et al,

Defendans.

This matter comes before the Court on Defendants’ motion for summary judgrként
No. 48) and motion to strike evidence (Dkt. No. 57 at 12—13). Having thoroughly congluerg
parties’ briefing and the relevant record, the Court finds oral argument urexgcasd for the
reasons explained here@BRANTS in part and DENIES in part Defendantsition
l. BACKGROUND?

Yvette Bailey (“Bailey”) filed this suit against Defendants, her former eyepsy

Doc. 60

A4
o

alleging wrongful dischargéailure to pay overtime wages as required by state and federal law,

willful withholding of wages, defamation, and emotional distress claims. (Dkt. No. 1 at 10
Upon Defendants’ priomotion theCourt dismissed Bailey's emotional distress clai(@skt.

No. 10; Dkt. No. 16 at 1115.) Defendant Grace Borsari (“Borsars)bsequently

! This section presents the facts in the light most favorable to theawimg party (Bailey).
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counterclaimed for breach of contract. (Dkt. No. Bajley ha voluntarily dismissed her
defamation claim. (Dkt. No. 53 at 3.) Defendants now seek summary judgment on allmgm§
claims. (Dkt. No. 48.)

Altair Advanced Industries, Inc. (“Altair”) and Alpha Technologies, Inc.|f#a”) are
privately held companieswned and headed by Borsari d»efendant Fredrick Kaiser
(“Kaiser”) respectively.Dkt. No. 50 at 1-2.Telecomponents & Supply, Ltd. (“TCS”) is a
purchasing agent for Altair, and is wholly owned by Kaiser. (Dkt. No. 50 8&illey worked
for Defendants Altair and Alpha for more thany&ars before her employmesmas terminated
in August 2015. (Dkt. No. 54 at Bhrileywas a senior international buyer, whose duties
included “negotiating the purchase price of components, sub-assemblies, dretifprieducts
with the contract manufacturers in Asia (mostly Chindjl” &t 3.)

Bailey’s primary responsibility as aichaser was to negotiate the price of plaois
contract manufacturerdld. at 6.) She would then relay the negotiated price to TCS and TC{
would purchase theartsat that price.Ifl. at 3) The prices that TCS was willing to pay for
goods were set by TCS, and Bailey had no discretion or authority over what TCSlimggtovi
pay. (d. at 4.) Onca CSpurchased the partiey weresoldto Altair at a markp. (d.)

Bailey was aware of theigher prices that Altair would pay for the same goods she h
negotiatedo buyfor less (Id.) Kaiser told Bailey that the marg between the negotiated price
that TCS paid and the price Altairigahould not exceed 285% because thereould be
adverse tax consequendhat could get the companyftiouble with the IRS(Id. at 5) As one
of the only people with access to both price lists, Bailey revighetists to make sure the
markups did nbexceed the designatpdrcentage (d.)

In January 2015, Baileyistovered that some of the mags recorded on thECS price
list were 568-60% higher than the price she had negotiatdd.Bailey reportedhe discrepancy
to Borsari who in-turn notified Kaiserld() BorsariinsistedBailey delete apemail

correspondence abotlte high markup and ensure other recipients did d$g . a laterin-
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person meetingKaiser and Borsari reminded Bailey not to disclose the markup concerns, &
told Bailey that it was “unfortunate” she knew the informatiteh) (n that meeting, Kaiser and
Borsari told Bailey she would be transferred from Altair to Alpkdh.gt 10) She moved offices

and received a raisbut, her job duties did not changkl.)

\nd

Bailey did not understand the move because she had been doing the same work for Altair

for years and found it odd she was moved immediately after reporting the high maikipk (
July 2015, TCS released a new price list which again showed markups of 50&D&ai(ey
againreported the markupbut this timeKaiser insisted that Bailey travel with him to the
Bahamas to meetith PeterTurnquesta TCS employedo fix the price list. id.) Kaiser also
asked Bailey to bring her husbanidl. @t 12) Bailey foundboth requests odoecause shiead
met Turnquest before and thought the issue could be sorted out over the gthahd1(12.)

In the Bahamagjuring a brief meeting<aiser instucted Bailey and Turnquest to revie

the price list (Dkt. No. 54 at 12.) Turnquesisteadhad an associate work with Baileg the

W

price list (Id.) This was the only meeting Bailey attendedhie Bahamas, and she was otherwise

free to do what she plsed. (d.) Days after returning<aiser received an email from Turnqueg
alleging Bailey and her husband had solicited drugs at their hotel while nfakitendish”
claims about Turnquest and TCS. (Dkt. No. 50 at T&ys latey Kaiser fired Bailey.I(.)
Bailey was not given an opportunity to explain herself. (Dt. No. 54 aKbdsgr claims he
terminated Bailey’'s employment because of the content of the,@ndillurnquest’s insistencq
that he no longer wanted to work with Bailey. (Dkt. No. 50 at Béiley denies Turnquest’'s
allegationsand believes they were fabricatedattow Kaiser to fire her(Dkt. No. 54 at 14-15.)
Separate from Bailey’s terminatioin, 2013 and 2014orsari loaned Bailey $6,400
usingseveralpromissory notes. (Dkt. No. 52 at 223—-2Zarhpromissory noteontainedan
acceleration claughatallowed Borsari the optioto collectthe outstanding loan balanicefull
if Bailey became delinquenid. at 223-226.YWVhen Bailey wasinable to pay the loans when

they became du@orsari told her to pay when she could. (Dkt. No. 54 gtAffer Bailey filed
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this lawsuif Borsari sent her a letteequesting payment in full. (Dkt. No 56-3 at)7/Bailey has
still made no payments on any of the loaG®eDkt. No. 54 at 17.)
. DISCUSSION

A. Summary Judgment Standard

The Court shall grant summary judgmérthe moving party shows that there is no
genuine dispute as to any material fact #rad themoving partyis entitledto judgment as a
matter of law.Fed. R. Civ. P. 56(a). In making such a determination, the Court must view tl
facts andustifiableinferences to be drawn therefrom in the light most favorable to the
nonmoving partyAnderson v. Liberty Lobby77 U.S. 242, 255 (1986). Once a motion for
summary judgment is properly made and supported, the opposing party mustgpeskiat
facts showing that there asgenuine issue for tridFed. R. Civ. P. 56(eMatsushita Elec. Indus
Co. v. Zenith Radio Corpd75 U.S. 574, 587 (198@Yaterial facts are those that may affect tf
outcome of the case, and a dispute about a material fact is genuine if thereienseffidence
for a reasonable jurty return a verdict for the non-moving parnderson477 U.S. at 248-49.
Ultimately, summary jugment is appropriate against a party who “fails to make a showing
sufficient to establish the existence of an element essential to thas gasg, and on which thg
party will bear the burden of proof at triaCelotex Corp. v. Catretd77 U.S. 317, 324 (1986).

B. Motion to Strike Evidence

As an initial matter, the Court addresses Deferslamitionto strikeall evidence
mentioned in Plaintiff's response brief regarding the Defend208% criminal tax case(Dkt.
No. 57 at 12—-13.) Defendants ask this Court to strike the evidsnoelevant and improper
“other acts” evidence violation of Federal Rules of Evidence 402 and(®)4r in the
alternaive, as unfairly prejudicial under Rule 40&l.)

The Court has not considerdtat evidence imaking its decisiomn Defendants’

2 Defendants first raiseithis issudn the final section of their reply brief. (Dkt. No. 57 at 12—13.

The Court did not order, and the Plaintiff has not provided, a surreply to this issue.
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summary judgment motiofEven without considering that evidence, the Court finds that the
Plaintiff has presented evidence that creates a genuine dispute of materialtfeedesito her
wrongful termination claim. fle Defendants’ motion to strike is therefore DENIED without
prejudice. Defendants can bring their motion agauor totrial.

C. Bailey’s Wrongful Termination Claim

“The tort for wrongful discharge in violation of public policy is a narrow exoegb
theat-will doctrine” Thompson v. St. Regis Paper (&85 P.2d 1081 (Wash. 1984].d' state a
cause of action, the plaintiff must plead and prove that his or her termination visat@aaby
reasons that contravene an important mandate of public pdbicyri Washington, it is
generally accepted thatrongful discharge claimare limited to foupublic policy concerns:

(1) where employees are fired for refusing to commit an illegal actyligje
employees are fired for performing a public duty or oblagasuch as serving jury
duty; (3)where employees are fired for exercising a legal right or privilege, such
as filing workers compensation claims; and (@here employees are fired in
retaliation for reporting employer misconduct, i.e., whistle blowing.

Becker v. Cmty. Health Sys., In859 P.3d 746, 749 (Wash. 2015). “Under each scenatrio, th
plaintiff is required to identify the recognized public policy and demonstratéhghamployer
contravened that policy by terminating the employ&ase v. Anderson Hay & Grain C858
P.3d 1139, 1142 (Wash. 2015).

Forwrongful dismissatlaims Washingtorusesa burdershifting frameworkld. “The
first step is for a plaintiff to make out a prima facie case for retaliatochalige. To do so, a
plaintiff mug show that protected activity waa ‘causeof his or her terminatiofi.Rickman v.
Premera Blue Crosg93 Wash. App. 104&t*3 (2016). “Causation in a wrongful discharge
claim is not an all or nothing proposition. The employee need not attempt tatipeove
employer's sole motivation was retaliatioRitkman v. Premera Blue Cros$58 P.3d 1153,
1160 (Wash. 2015). Indeed, an employee must only produce evidence, circumstantial or
otherwise, “that the actions in furtherance of public policy” were “a anbat factor motivating

the employer to discharge the employed.”
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If the employee presents a prima facie casehtinden shifts to the employer dffer a
nonretalatory reason foterminatingthe employeeWilmot v. Kaiser Aluminum & Chem. Corp
821 P.2d 18, 28 (Wash. 1991f)the employeprovidesa legitimate reason for termination, the
burden shifts back to the employee to offer evidence to show that the nonretaiasmy was
pretextual Rickman 193 Wash. Appat *3. “For summary judgment purposes, this is a burde
of production, not persuasion, and the plaintiff need only offer sufficient evidence to creatg
genuine issue of material facMcFarland v. BNSF Ry. Co2017 WL 2218332, at *3 (E.D.
Wash. Feb. 2, 201 Tgitation omitted) An employee may showttat the[proffered]reason has
no basis in fact, it was not really a motivating factor for the decision,” brdtediation was a
substantial motivating factold. at 547. “The employee is not required to produce evidence
beyond thaalready offered to establish a prima facie caSerivener v. Clark Col].309 P.3d
613, 617 (Wash. Ct. App. 2013¢¢'d on other grounds

1.Bailey’s Prima Facie Case

Bailey alleges she was fired in retaliation liwinging to light conduct that could have
had negativéax consequencdsr Defendants. (Dkt. No. 20 at Zhe parties agrethat Bailey's

claim falls within therecognized public policy category of whistleblowing. (Dkt. No. 48 at 14

P a

15, Dkt. No. 53 at 171} is generally accepted that activities in violation of a statute or law are in

contravention of public policysee Dicomes v. Stafé82 P.2d 1002, 1007 (Wash. 1989)

(holding that Washington courts “consider whether the employer’s conduct ceuakéttiter a

violation of the letter or policy of the law” when determiningtfether a discharge contravenes

the public policy of protecting employees who report employer miscohduct

To establish that her actions were in furtherance of a public policy concdey, Edies
on her belief thathe markups she reported could have gotten the Defendants in trouble wif
IRS. (Dkt. No. 53 at 17-18.) Sluitesthe federal tax cod® support her argumetitat
compliance withtax lawsis a public policyconcern (Id.) Bailey provided evidence thathen

she first reported the excessive markkpsser told hethere could badversdax implications
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and that the company could get in trouble with the IRS. (Dkt. No. 53 at BH@r) reporting,
Kaiser instructed Bailey to delettee emailreferencing thenarkupsto tell another employee to
delete the email amabt to speak to anyone else about it. (Dkt. No. 54 at 9-10.)

When Bailey reported markupsr asecond timeshe had already been warned by Kai
that markups might haveegative taxmplications (Id. at 11.) Although Bailey never used the
terms “tax fraud” or “tax evasion” when sheported the discrepancy, she reported the marky
because she didn’'t want Defendants to get in trouble with the liR%t (L5.)Viewing al facts
andjustifiableinferences in the light most favorable to Bailey, the Chds thatshe believed
she was reporting information that could have been a potential violation of fedeead/faxhich
would representonduct incontravention to public policy.

As to causation, Bailey provided circumstantial evidence to support her arguntent t
reporting the markups wassignificant factor in heermination (SeeDkt. No. 54 at 9-14.)
Bailey's argument relies oreasonablénferences that can lsgawn when considerinye series
of eventghat transpire@nce she reported the markups, the behaviBoodari and Kaisein
response to heeporting and the explanations provided for such behavidr) (WhenBailey
first discovered excessive marlaugnd reported them to Defendants, they told her to ketp t
information to herself.ldl.) Kaiserinstructed Baileyo delete any related ema#dad tomake
sure anyone else sbkenailed about the discrepancy deldeteglemail as wdl (Id.) Bailey was
told it was “unfortunate” she knew the information and that the madayds get the
Defendants in trouble with the IR3d () Bailey was one of two people, other than Kaiser, wh
had access to the pricelist showing the markups. (Dkt. No. 53 d&&endantalmost
immediately transferreBaileyto report directly to Kaiser. (Dkt. No. 54 at 14.)

When Bailey pointed out markufsr a second timé July 2015Kaiser initiated a serie

of unusual events that quickly led to her terminatitoh.gt 1114.) After reporting the markupg:

(1) Bailey and her husband wetaken tothe Bahamaby Kaiser, (2) Bailey wastold the trip

was toconduct business with Turnquest that could be done over the phoB8&g&pent only a
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few minutes with Turnquest and speninimal time on the purported issue for which the trip
was taken(5) Bailey wasfired daysafterreturning based on an email Turnquesttto Kaiser
allegingunspecificclaimsabout Bailey, bwhich neither man had firdtand knowledgeand (6)
She wasiot given an opportunity to explain herself before being fileda¢ 11-14; Dkt. No. 52
at 183; Dkt. No. 52 gtBailey was terminated the month after reporting the excessive mark
(Id.) This sequence of events allows faeasonabléenference that Bailey’sontinued reporting
of the markupsvas asubstantiafactorin her firing.

2. Defendants’ Nonretaliatory Reason

It is undisputed that Defendants have offered a nonretaliatory reason for fiieg Ba
(Dkt. No. 48 at 16, Dkt. No. 53 at 2Dgfendants allege Bailey was fired because of the
“extremely damaging content of the email [from Turnquest], which reflect@desnediable
rupture in the relationship between Ms. Bailey and TCS’s then-Managingt@ifg Dkt. No 50
at 6.)However, Bailey argues threason is entirely pretextual. (Dkt. No. 53 at 21.)

3. Bailey's Argument for Pretext

In addition to the evidence mented for her prima facia caseall of which can be
considered for establishing pretexBailey disputes Defendants’ nonretaliatory reasons for
firing her. Baileyand her husband demyl of thestatements mad®y Turnquest in his email to
Kaiser. (Dkt. No. 54 at 14-15, Dkt. No. 53 at 2Affer Bailey was told she was being
terminatedKaiser refused to let her defend herself against any allegationteamdiherthe
opportunity totake a drug test, despite bemgrusedf soliciting drugs. (Dkt. No. 54 at 14.)

Additionally, Kaiser informed Bailey that she could no longer perform her job functi
because no one at TCS was willing to work with Helt) However, Bailey points out that
Kaiser owns TCS and is likely the one who dictates business relationships. (Dkt. N@153 a
Also, Kaiser made no efforts to moBailey to a diffeent department which would prevent he
from interacting with TCS.I¢.) Bailey arguegshat there is an inference of pretext based on th

Defendants’ actions each time she repodae@xcessive markugnd Defendants’ reliance on
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unsubstantiated information in deciding to firer. (SeeDkt. No. 53 at 21.)

The Court again consideBailey’s evidence of pretext against the Defendant’s basis
terminating her employment. Kaiser’'s primary basis for firing Batap employee with 26
years of service with Altaiand Alpha—was aremail from Turnquest containing claims about
Baileys unprofessional behavian the Bahamas-claimsof which neither man had firsthand
knowledge. (Dkt. No 52. at 183, 192, 19Vig¢wing thesefacts and all justifiable inferences in
the Ight most favorable to Bailey, the Court findhst there are genuine issues of material fag
to whether or not Defendants’ nonretaliatory reaeoierminating Baileywas pretextual.
Accordingly, Defendants’ motion for summary judgment on Bailey'engful termnation claim
is DENIED.

D. FLSA and MWA Claims

Defendants contend they are entitled to judgment as a matter of law on Baetime
claims because Bailey was correctly classified as an exempt employee. (DI&. &1d.74)
Bailey asserts that she was misclassified as administratively egechfpitus owed overtime
wages wrongfully withheld during her tenure working for Defendants. (Dkt. No. 53 at 22.)

Under the Federal Fair Labor Standards Act (“FLSA”) and the Washingtoimiin

Wage Act (“MWA”) employers are required to pay overtime wages for “apempt” employees

who work in excess of 40 hours a week. 29 U.S.C. § 207, Wash. Rev. Code § 49.46.120.
However, both &ts exempt persons who are employed in a “bona fide executive, administ
or professional capacity.” 29 U.S.C283(a)(1),Wash. Rev. Code § 49.46.130(1). Exemption
under the FLSA and MWArenarrowly construed against the employ&ahl v. Delicor of
Puget Sound, Inc64 P.3d 10, 12 (Wash. 2008pothell v. Phase Metrics, ¢n 299 F.3d 1120,
1125 (9th Cir. 2002). Thus, the employer bears the burden of showing that exemption lajpg
Whether an employee’s duties exclude her from the overtime benefits of tAeig-a$uestion
of law appropriate for determination on summary judgmigothell 299 F.3d at 1124.

Under the FLSA and MWA, an employés administratively exempt ify addition to
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other factord, the employee’$primary duty includes the exercise of discretion and indepeno
judgment with respect to matterssagnificance.”29 C.F.R. § 541.200(&); Wash. Admin.
Code 8§ 296-128-520(4)(ecause the MWA was modeled after the FLSA, and the exemp
“primary duty” tests are nearly identical, FLSA regulations are instiethen considering

MWA as well. Roe v.Debt Reduction Servs., In@007 WL 1266151, at *6 (E.D. Wash. Apr.

ent

on

30, 2007)An employee exercises discretion and independent judgment when he or she makes a

decision after comparing and evaluating all potential courses of conduct. 29 £€F4R2024).
When determining whether an employee exercidextretion and independent judgmeéas to
“matters of significancethe court should consider the following factors:

whether the employee carries out major assignments in conducting the operations
of the business; whether the employee performs work that affects business
operations to a substantiakgtee. . .whether the employee has authority to
commit the employer in matters that have significant financial impact; whether the
employee has authority to waive or deviate from established policies and
procedures without prior approval; whether the employee has authority to reegotiat
and bind the company on significanatters

29 C.F.R. § 541.2@B).

Defendand arguethatBailey, as a senior international buyéalls squarely into the
category of an administratively exempt emploppased on the applicable regulations. (Dkt. N
48 at 21.) In responsBailey argueshat shepossessed limitediscretion becaudeer work was
largely guided by her supervisors. (Dkt. No. 53 gtThe Court believes that the undisputed
facts establish that Bailey was properly classified as an administragixetypt employee.

Thereis no dispute about Bailey’s primary duti®s. asenior international buyer,
Bailey’s main role was to negotiate the prices of materials that Altair used to make istgrod
(Dkt. No. 54 at 3.) (“My primary role as the senior international buyer forrAitas to negotiate
the purchase price of componentg.Bailey cardinated with contract manufacturers and TC§

to ensure cost effectiverocurement and delivery of productisl. @t 3-4.) Nor is there @enuine

3 The parties are in agreement that Bailey’s work satisfied the first two reuite of the
administrative exempt test for both the FLSA and MWA.. (Dkt. No. 53 at 23, Dkt. No. 48 at
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dispute about whether Bailey’s dut@salt with matters of significaneeas both parties
acknowledgeBailey dealt withcritical aspects of DefendantsiultinationalbusinessesSge
Dkt. No. 53 at 8.) (“Bailey’s work was important.”) (Dkt. No. 49 at 3.) (Bailey’s jobtdeth
“multiple areas of significance to both of those companies.”) The onlytdisguvhether Bailey
exercised discretion and independent judgment in heasoésenior international buyer.
Viewing the undisputed facta light of theapplicable regulationdemonstrates that

Baileywas properly classified as administratively exérBailey compared and evaluated

different courses of conduby choosing the method of delivery for the products she negotiated

to buy. (Dkt. No 49 at 3.$he carriedut major assignments in conducting the operations of {
business by negotiating dirgctvith contractmanufacturers to obtain tineaterialsAltair needed
to build its products. (Dkt. No. 54 at 3.) Bailey had authority to commit the Defendants to
matters of significant financial impact based on her unfettered discretmm¢hase up to
$10,000 of production inventory materials from outside manufacturers. (Dkt. No. 49 at 3.)
would negotiate, agree to, and sign rmamcelable, noneturnablg“NCNR”) agreements that
would make Altair and Alpha obligated to contract manufacturers. (Dkt. No. 52 at 373.)
Indeed, Bailey’s job template is closely analogous to the description oféhgsimg
agent” as defined by the federal regulations. 29 C.F.R. 8 541.203(f). In its adnu@strat
exemptions examplesection theDepartment of Lbor specifiesthat ‘{p]Jurchasing agents with
authority to bind the company on significant purchases generally meet therdgtizements
for the administrative exemption even if they must consult with top management officets
making a purchase commitment for raw materials in excess of the contemplateteptist
Id.# Courts are to give deference to the interpretation of FLSA regulations bgetheyacharged
with its administrationSee Bratt v. Cntyof Los Angele912 F.2d 1066, 1070 (9th Cir.1990).

Bailey points out that in some aspects of her job she did not exercise discretion ang

4 Defendant’s point to a similar Washington State regulation that includes “pinglaggents”
and “buyers” as examples of administratively exempt employees. (Dkd8\at 19.)
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independent judgmentSéeDkt. No. 53 at 78.) Baileydid not choose which products to buy
and was limited to negotiate with only certain vendors. (Dkt. No. 54 &hé. had to seek a
supervisor’'s approval to deviate from certain purchase pricest(7.) Final purchase prices
were constrained by the TCS price listl.Y Bailey argues that she merely applied well
established techniques and procedures dictated to her by company publiat24.)

Just because Bailsydiscretion was limited by policgnd supervisorns some areas of
her job does not mean she did not exercise discretion and independent judgstiest aspects
of her work.Bailey ha not rebuttedhe fact thain the areas of negotiation, procurement, and
deliveryof products discussesiiprg she was not constrained by her supervisors. (Dkt. No. 4
3.) Even if she was required to seek management’s approval in some aspects of heework|
still possessedutonomy tanake decisionsvithin her sphere of authorityld( at 3-5.)
Moreover, Baileymisstateshe applicable standamwhen shdrames the issues ashether [she]
exercisedufficientindependent judgement and discretionualdy for the administrative
exemption.” (Dkt. No. 53 at 33emphasis added). The relevanestion is whether Bailey’s
primary dutiesncludedthe exercise of discretion and independent judgment, not the degres
which she exercised discretion or independent judgment. 29 C.F.R. 8§ 541.200(a)(3).

When viewing thdacts in thdight most favorable to Bailey, therens genuine dispute
of materialfact as to whethdrer primary duties involved thexercise ofliscretion and
independent judgmeiats to matters of significaneethey did. Therefore, thBefendants have
met their burden of establishing that Bailey was administratively exempt, as aohéite, and
the CourtGRANTS Defendantsmotion as to the FLSA and MWA claims.

E. Wrongful Withholding of Wages

Defendants contend they are entitled to judgment as a matter ohltve willful
withholding of wages clairbecause Bailey was administratvely exempt employeander
FLSA and MWA andas suchthere were no overtime wages that could have eengfully

withheld (Dkt. No. 48 at 17.The claim is effectively derivative of the wage clairfid. at 23.)
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Given that the Court has ruled foefendants on the wage clainise Court GRANTS
Defendants’ motion on the willf withholding claim.

F. Breach of Contract Counterclaim

Defendant Borsari moves for summary judgment on her breach of contract claumter
(Dkt. No. 48 at 26.) Bailey borrowedatal of $6400from Borsarivia four signed promissory
notes, entered from October 2013 to June 2014. (Dkt. Nos. 54 at 17, 56-3 at Ba#&0.has
not repaid any of the money. (Dkt. No. 56-3 at 55-T8¢ parties now disagreenether Borsari
waived her rights under the promissory natedis in breach of her obligations under the notg

“Waiver is an intentional and voluntary relinquishment of a known righdariorama
Residential Protective Assv. Panorama Corp. of Washingto®40 P.2d 1057, 1060 (Wash.
1982). “Waiver can be unilateral and without consideratidd.) However,“to constitute a
waiver, other than by express agreement, there must be unequivocal acts or condingt awi
intent to waive. Intent cannot be inferred from doubtful or ambiguous facWegher v.
Wagner 621 P.2d 1279, 1284 (Wash. 1980). “The mere withholding of the enforcement of
right to paymentd not a waiver.White Pass Co. v. St. JgR7 P.2d 398, 402 (Wash. 1967).

Bailey argueghat Borsariwaived her rights under the promissory notes by not requir
her to make payments when they came due. (Dkt. No. 53 at 25.) In her sworn declaration,
statedthat Borsari tolcherto pay when she coulthd never attempted to enforce the teofrthe
promissory notes. (Dkt. No. 54 at 17.) Borsari has not provided any evitlhatshe asked
Bailey to make payments when they came dBeeDkt. No. 56-3 at 63.)

NeverthelessBorsari’'s inaction in seeking payment from Bailey was not a waiver ba
on the plain terms of the acceleration clause in each promissorjfactenote was a single

page document signed by Bailey and Borsari containinfptlosving acceleration clause:

5. Acceleration In the event any payments required by this Note are not paid when
due, and such default remains uncured after a date specified by a notice to thg
Maker, then thavhole sum of both principal and interest shall become due and
payable at once without further notica, the option of the HolderThe date
specified shall not be less than thirty (30) days from the date the noticeng@ive
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Maker.

(Id.) (emphasis added). As the holder of the notes, Borsari had the option to require

Bailey to make timely payments, @ Bailey became delinquentb force her to pay the balance
of the notes within 30 days after providingtice. (d.) By its very terms, Borsari could choose
to trigger the acceleration clause without waivirggright to seek payment from Bailegee
e.g.,Meyers Way Dev. Ltd. P'ship Univ. Sav. BankB0 Wash. App. 655, 671 (1996) (“The
Bank did not waive its known right. It asserted it, by electing to accel#ramnote in accord
with the terms of the contract. Summary judgment on this issue was prpgeatiieFirst Nat.
Bank v. Westwood Lumber, In65 Wash. App. 811, 826 (1992){fe note's terms clearly
contemplated that, on default, the holder could either forgo collection or demand immedia
payment. We do not view the holder's choice of one option as a waiver of th® othe

Therefore, when Borsari sent Bailey the demand letter requiringaiyainent under the
terms of the contract, she wasn't reinstating an obligation she had waived, shmplgs
exercising her rights under the acceleration claBa#ey cites to casdaw that deals with
contract waiver outside the context of a party enforcing the agreed upon terms abaal opt
acceleration contract. (Dkt. No. 53 at 25—-26.) As that precedent is inapplicable toeghibeses
is no genuine dispute of material fact about whether Borsari waived her rightshendentract.

Bailey has not created a genuine issue of material fact as to whether she was in bre
contract (See id). Bailey does not dispute that she signed every promissory note, that she n
paid anything toward the principle, or that the terms of the notes were invalid. @4t 17;
52 at 223-226.Based on Brsari's demand letter of April 2017, the Court finds that Bailey i
breach and owes to Borsari the whole sum of principal and interest outstanding. The Cour
GRANTS Defendants motion for summary judgmenttenbreach of contract counterclaim
1. CONCLUSION

For the foregoing reasorBefendantsmotion forsummary judgmentDkt. No. 49 is

DENIED in part and GRANTED in parit is DENIED as tdPlaintiff’'s wrongful termination
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claim and Defendants’ motion to strike evidenites GRANTED as to Plaintiff$LSA and
MWA claims, willful withholdingof wages claimgefamation clainand asd Defendant

Borsari's breach of contracounterclaim

DATED this 19th day of September 2017.

U

\Lécﬁm/

John C. Coughenour
UNITED STATES DISTRICT JUDGE
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