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hsurance Company v. Watts Regulator Co. et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
EAGLE WEST INSURANCE CASE NO.C16-07813CC
COMPANY,
ORDERON MOTION FOR
Plaintiff, SUMMARY JUDGMENT
V.

AMTROL, INC,,

Defendant.

This matter comes before the Courtl@@fendantAmtrol’s motion for summary
judgment (Dkt. No. 3)L Plaintiff alsoasks the Court to strike exhibits presented in support of
Defendatis motion (Dkt. No. 38.) Having thoroughly considered the parties’ briefing and th
relevant record, the Court finds oral argument unnecessatyeaedyDENIES Raintiff's
motionto strike and GRANTS in part and DENIES in daefendant’'anotionfor summary
judgment for the reasons explained herein.

l. BACKGROUND?

On May 20, 2015, éeak occurrean the third floor of a condominium complex owned

! This section, as is appropriate on summary judgment, presents the facts in aight m
favorable to the non-moving par#gnderson v. Liberty Lobby#77 U.S. 242, 255 (1986).
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by Cypres Place Condominium Associati¢iCypress Place”), causing water damage to
multiple units in thecomplex.(Dkt. Nos. 141 at 3 32-1 at 2) Theleak originated from a water
expansion tank-the THERMX-TROL Model No. ST-5—dsigned, manufacturednd soldoy
Defendant Antrol, Inc. (“Amtrol”). (Dkt. Nos. 6 at 4, 31 at 2.) Water flow into the tank was
controlled by avater pressure regulating valw@nufactured, supplied, and distributed by
DefendantWatts Regulator Co. (“Watts"{Dkt. Nos. 21, 31 at 2.Plaintiff Eagle West Insurance
Company (“Eagle West; subrogree of Cypress Place Condominium Owner’s Association, brg
a product liability claim againgtoth Amtrol and Wattsor damages resulting from the leafDkt.

No. 1-1.)

Water expansion tankse paired with hot water heaténslomestic and commercial
water systems to managmutine changes in pressure and volume resulting from use and
temperaturehange (Dkt. No. 32-1 at 18.) Expansion tanks contain a sealed-in flexible rubl
bladder that separat¢he internal chamber inteaterandair sides. When thermal expansion
occurs, the bladdeompresses into the air sitteprovide space for increased water volume.
(Dkt. No. 31-1 at 21.) The air side of the tank is pre-pressurizedtch domestic water

pressure and balance expansionyken pressure decreases, the bladder relé@ks.No. 32at

3.) In systems like the ora¢ Cypress Plagéncreased water pressure cannot be forced back
the municipal supply line and must be R oA e

COLD WATER \‘

INLET FITTING 3

absorbed byhe internal system; without

HOT

anexpansion tankr other pressure relie B

INLET

mechanisma water heater and plumbin eoLbWwaten
systenrisk unsafe pressure buildup. PRESSURE

]
at 20. EXPANSION

TANK

2 Watts has since been dismissed from this suit. (Dkt. No. 18.) In this dreléerin “Defendant”
refers only to Amtrol, Inc.
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Amtrol manufactures expansion tanks in a variety of sizes and with a varfegtufes.
Tanks are sized according to the size and temperaatting of the attached hot water tank an|
system pressure. (Dkt. No. 31 at 3.) The sat$F5 tank is the smalleshodel and does not
come with features offered on more expensive tasikshas American Society of Mechanical
Engineers (“ASME”") certiftation or a sight glasgDkt. No. 31 at 3; Dkt. No. 42 at 1TThe SF
5 is indicated for systems with a 50 gal tank and static supply pressure of 60 psi and has {
maximum working pressure of 150 psi. (Dkt. No. 32-1 at 14.) The tank is shipped with a p
charge in the air side of the tank of 40 psi, which proohsttuctions statenust be adjusted at
installation to match the system'’s static water presglareat 4, 14.)Water pressure at Cypress
Place was regulated by a Watts automated control vah@\("A (Dkt. No. 32-1 at 5.The
valve was set tanaintain a maximum pressure&@ psj but Plaintiff's expertKent Engineering
(“Kent”), testified that routine pressure on the third floor was between 45 and 60 psi. (Dkt.
32-1at 8,44 at 2. )Kentmeasuredvater pressure dhe third floor on the day of the leak90

and 98 psild. At no point in Kent’anvestigatiorwere pressures measured taber 123 psi.

(1d.)

On December 21, 201Bentproduced a preliminary opinion attributing the tank rupture to

an AVC malfunction that allowed over pressurization in the water system. (Dkt. No. 322-8.hat
Kent initially reported that excess pressure caused the internal bladder in the tAnkrol develop

a leak, permitting water to enter and corrode the air side of theldamdent issued a follow-up

report onJune21, 2017, revising its opinion after further laboratory testing of the valve and tank.

(Dkt. No. 32-1.)The new report concludebattank failurewas not in fact, caused by over
pressirization in the water systerd. Rather, Kent believed that internal corrosion onbiiesair
side of the tankhambebegan a chain reaction that led the tank to rupture. Air added at installd
to balance tank pressure introduced humidity into the air side of the tank, which condensated
internal tank wallcausing corrosiorlhe corrosion produced a rough surfatéhe point of contact
with the rubber bladder, eroding the bladder leading thebladder and se#b fail. Water was then
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ableto flow freely into the tank’s air side, causifigrther corrosion, and ultimateltank rupture.
(Dkt. No. 32-1 at 9). Based on these findings, Plaintiff's expert oplregdhe AmtrolST-5 tank was
defectively designeth that itfailed to prevent this failure at multiple poin(Bkt. No. 32-1 at 11.)

Plaintiff brought a product liability claim againsefendarns Amtrol and Wattslleging
thevalve andankwere“designed, marfactured and sold . . . in a defective and unreasonab
dangerous condition.” (Dkt. No. 1-IDefendant Watts was dismexkfrom this action. (Dkt. No
18.) DefendantAmtrol now moves for summary judgement®laintiff's product liability
claims (Dkt. No. 31.)
. DISCUSSION

A. Summary Judgement Standard

The Court shall grant summary judgment if the moving pagtponstratethat there is
no genuine dispute as to any material fact and that the moving party is entitidgrteent as a
matter of law. Fed. R. Civ. P. 56(a). In making such a determination, the Court vidastshe
and justifiable inferences to be drawn therefrom in the light most favorable to thevingm
party.Anderson477 U.Sat255. The moving party bears the initial burden to show the abse
of a genuine issue ohaterial factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The
opposing party mughen“come forward with ‘specific facts showing that there is a genuine
issue for trial.””Matsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 587 (183
(quoting Fed. R. Civ. P. 56(eMaterial facts are those that may affect the outcome of the c:
and a dispute about a material fact is genuine if there is sufficient evideraceetsonable jury
to return a verdict for the non-moving pary. at 248-49. Conclusory, nospecific statements
in affidavits are not sufficient, and “missing facts” will not be “presumedjan v. Nat'l
Wildlife Fed’'n 497 U.S. 871, 888—-89 (199Q)ltimately, summary judgment is appropriate
against a party who “fails to make a showing sufficient to establish themesbf an element
essential to that party’s case, and on which that party will bear the burden of pgrizdf’at
Celotex Corp.477 U.Sat 324.
ORDER ON MOTION FORSUMMARY

JUDGMENTC16-:0781-JCC
PAGE- 4

y

ence

ASe,




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

B. Plaintiff's Motion to Strike

As an initial matter, Plairfi assertghat all exhibits supportin@efendant’s summary
judgment motion should be strickbrcause they areot appropriately authenticated. (Dkt. No
38) In reply, Defendantasksthe Court tasanction Plaintiff for presentintis “frivolous”
argument. (Dkt. No. 42 at 3.)

A party is not required to produce evidence supporting a motion for summary judgn
in a form that would bedmissible at trial, as long ascién explain the anticipatedimissible
form of the evidenceBlock v. City of Log\ngeles 253 F.3d 410, 418-19 (9th Cir. 2004g¢e
Fed.R. Civ. P. 56(c)(2) commentary to 2010 amendmsee also Fraser v. Goodalg42 F.3d
1032, 1036 (9th Cir. 2003). Theo(rt is satisfied with D&indant’s explanation of hothie
disputed evidenceoud be authenticated at triglSeeDkt. No. 42 at 2-3.)

The Court therefore DENIES Plaintiff's motion to strike Defendant’s etehifiDkt. No.
38). The Court does not find sanctions appropriate here.

C. Washington Product Liability Act

The Court has diversity jurisdiction over this matter pursuant to 28 U.S.C. § 1332, 4
such must apply Washington lanead v. Metro Prop & Cas. Ins. C837 F.3d 1080, 1090
(9th Cir. 2001). Plaintifs claim arises under the Washington Producability Act (“WPLA”),
the exclusive remedy for product liability claims in Washingidashington Water Power Co.
Graybar Elec. Cq.774 P.2d 1199, 1203-04 (Wash. 198%eWPLA imposes liability on a
manufacturer for a claimant’s hagnoximately caused by a pratti‘not reasonably safe as
designed” (“defective designdr “not reasonably safe because adequate warningstarctions
were not provided” (failure to warri). Wash. Rev. Code § 7.72.030(&)plaintiff can establish
liability for defectivedesignor failure towarnthrougheither a‘risk-utility” or “consumer
expectationstheory. Wash. Rev. Code § 7.72.030@ykland v. Emhart Glass S,805 F.
Supp. 2d 1072, 1076 (W.D. Wash. 2011).

In the instant cas@laintiff arguedothdesign defect anfhilure to warnas bases for
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product liability, asserting risk utility and consumer expectations theories for both. (Dkt. NQ.

at 7-12.) Defendant moves for summary judgmenthenfollowing issues (1) Amtrol's S%
tank was reasonably safe as desig@dAmtrol provided adequate warning and instructions
with the tank, and (3) any design defect or inadequate warning did not proxicsaist/
Plaintiff's harm (Dkt. No. 5-6.)

1. DefectiveDesign

Defendant askthe Courtto dismiss Plaintiff's clainon the grounds thatbhé Amtrol ST5
tank was reasonably safe as desigaedassertshat Plaintiff lacks evidence &how otherwise.
(Dkt. No. 31.)Plaintiff maintairs that the tank rupture resulted from defects in the tank desig
identified by its expert, inalding (1) noncompliancevith ASME requirements for thiwalled
vessel corrosion allowanc€) lack of a mechanism, such as a sight glass, to allow an ordin
consumer to know the bladder has failed, (3) failure to secure the bladdesesuhdary seah
a manner that prevents water from entering the dry side of the taifi# to protect against
corrosion that results when air pressure is added at installation, and (5)ttadesegrthe tank
to withstand pressure fluctuations in the watetesy.(Dkt. No. 38 at 2-3.)

Riskutility Test: The riskutility test balances product’dikelihoodto “causethe
claimant’'sharmor similar harns andthe seriousness of those harnith “the burden on the
manufacturer to design a product that would have prevented those dnadlithe adverse effect
that a[practical and feasib]alternative design. . would have on the usefulness of the
product.” Wash. Rev. Code § 7.72.030(1)(a). The plaintiff bears the burden of showing tha
factors outweigh th adverse effedf an alternative desigid.

Defendant asserthat the ST5 tank is not defectively designed because the type of h
experienced by Plaintiff is extremely unlikely. (Dkt. No. 31 at#8jtrol receives an average ol
30 claimsa yearfor failed thermal expansion tanks out of 500,000 ddldR?laintiff answers that
the number of annual complaints indicates Defendant knowdadmntes like theirs occur,
and—considering that sevaanks failed at Cypress Plaedt is likely that morednks fail than
ORDER ON MOTION FORSUMMARY
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are reported. (Dkt. No. 38 at 10.) Plainaffaracterizedamages from water loss serious,
amounting to over $168000 in this instance alddhe.

Plaintiff identifies two primary alternative designs under the-uility theory—the
addition of a sight glass, and change in tank material to coniiyABME standard$—and
points to similar Amtrol tank models with these features. (Dkt. No. 38 aD&tendant
characterizethese alternative designs as “speculatiaeguingthat Plaintiffhas not produced
evidence regardingracticality, feasibility, or cost. (Dkt. No. 31 at 8.) Defenddunttherargue
thatproviding a range of models and choices to the consumer does not amount to a desig
(Dkt. No. 42 at 5.)

A plaintiff may sustain itburden to show that “the challenged product’s risk outweig
the adverse effect of an alternative design” by identifying an existingatitegproducthat
“more safely serves the same purposeat a comparable cost andarsimilar manner.Ruiz
Guzman v. Amvac Chemical Cqrp P.3d 795, 798-99 (Wash. 20089e alsd.amon,v.
McDonnell Douglas Corp 588 P.2d 1346, 1349-50 (Wash. 1979) (comparison of airplane
escape hatch with competitor’'s design “[raised] the inference that a reasorexbitiak design
which poses less risk [was] feasiblege alsdHiggins v. Intex Recreation Corporatio@9 P.3d
42, 424-25 (Wash. Ct. App. 2004) (a reasonable juror could find thairslemibe witlout
ridgeswasnot reasonably safe as designed where manufacturer offered a tube veithtialg
was safer but not significantly slower). Thushsumer choice of features doed mecessarily
make a product reasonably safe as desigheel Court does not find convinciefendant’s
argument that the plumbarade the rishutility analysis himself when he chose the cheaper
model with fever features(SeeDkt. No. 42 at 11.) This line of reasoning would ers# a race

to the bottom in safety standards and an econbierarchy for acceptable risk exposure.

3 Plaintiff's assertion that compliance wi#§ME standards is a mandatory manufacturing
requirements not supported by evidence in the record. (Dkt. No. 38 at 11.) However ASMI
standards are relevantidgnce of feasibility as industry custo8ee Falk v. Keene Corf.82
P.2d 974, 980 (Wash. 1989).
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Viewing the evidence in Plaintiff's favor, a comparison of the Amtrol STth ather
tank models could allow a reasonable juror to infer that addirghtglass and ASME certified
materials would make the tank safer without impacting its function or overlyrongiie
manufacturer.

Consumer Expectation Te3b prevail under the consumexpectation test, a plaintiff

must show that the product is more dangerous than an “ordinary” or “reasonable” aonsumie

would expectHiggins 99 P.3dat 828.1t is not necessary to show a feasible alternative desi
under this theoryRuizGuzman7 P.3d at 800. Consumer expectatiaresbased on tHelass of
persons expected to use the produ€erzman v. NCH Corpat 4.

Plaintiff asserts that th®T-5 tank’s design does not meet consumer expectations fol
safety because its safe life is actualhly 5 years, which is below what the ordinary consumg
would expect. (Dkt. Nos. 38 at 11, 40 at 5.) Plaintiff's alleged product defects not addresss
under the riskitility testrelate tdife-span of the product arfd within its consumer
expectationsheory. Plaintiff bases these consumer expectations on its interpretation of the
WPLA'’s safe lifepresumption. Under the WPLA, if a product does not specify a safe life, h
“caused more¢han twelve years after the time of delivery” is presutodtve beeraused after
the product’s useful safde; a plaintiff must rebut this presumption to impose product liabilit
Wash. Rev. Code § 7.72.060(1). From tRigintiff inferstha “it is fair to assume that ordinary
consumers in Washington reasonably expect that a product will last at leastrd2unless
otherwise specified(Dkt. No. 38 at 11.pefendant characterizes tlasan attempt to formulate
“an alternative cause of action against any product which fails in under tyeslve”(Dkt. No.
42 at 9.) The Gurt disagrees with this interpretation of Plaitgitheory, but does not find
Plaintiff's inference alondispositive.

Consumer expectation of product safety is a question for the jury, which can consid
Plaintiff's theoryalong with other relevant evidenc&ee Kirklangd 805 F. Supp. 2dt 1080.
Factorsconsidered in determining consumer expectations include the “intrinsic nature of th
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product, its relative cost, the severity of potential harm from the claimect dafel the cost and

feasibility of minimizing the risk.’ld. Industry custom and compliance with nongovernmentall

and legislativestandards may be relevantcertain cases-alk, 782 P.2d at 980.
Whether or not the WPLA presumption is a convincingsoee for consumer

expectationsviewing the facts in the light most favorable to Pliinthere is sufficient evidenct

D

in the record for aeasonable juraio determine that the tank did not conform with consumer

~—+

expectations regarding how long it would safely functkirst, the product sits in a utility closg
and many ordinary consumers may not know its purpose or functionality. Secotashkticests
only $40, but a consumer may not have purchased or installed the tank ancheapessérily be
expected to infer a short sdiie from this factor. $eeDkt. No. 32-1 at 25.) Third, the harm in

this instance wa$168000, an amoumtreasondp juror could consider severe. Fourth, the tank

does not comply with nongovernmental industry standards for this type of product. (Dkt. Njo. 39

at 1) Finally, according to Plaintiff's expert, risk ddibe minimized byreventing tank
corrosion throughow cost alternatives such as coating the air chamber or replacing it with
stainless steel. (Dkt. No. 32-1.)

The Court finds that Plaintiffds made a showing sufficient for a reasonable juror to find
that the tank was unreasonably safe as desigmeelr the riskitility or consumer expectations
test.

2. Defective Design anBroximate Cause

To establish manufacturer liability und&eWPLA for a defective design, a plaintiff
must show that the claimed design defgmbximately caused its har®eeWash. Rev. Code
§ 7.72.030(1).

Proximate cause is “a cause whigldirect sequence [unbroken by any new independent

caus¢ produces the injury complained of and without which such injury would not have
happened.Indoor Billboard/Wash., Inc. v. Integra Telecom of Wash., b0 P.3d 10, 21
(Wash. 2007). It is comprised of two elements: cause in fact and legal cau3at@r.v. Smith
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342 P.3d 328, 337 (Wash. Ct. App. 2015). Defendant contends that Plaintiff has failed to
produce evidence establisp that a defect in the S5 tank’s design caused its rupture as a
factual or legal matte{Dkt. No. 31 at 13.)

Cause in FactCause in fact refers to the “but for consequences of an adtat"has in
fact occurred.’Hartley v. State698 P.2d 77, 83 (Wash. 1985). The “determination of what
actually occurred . . . is generally left to the jungl’ Such a questiois appropriatet
determined on summary judgment only wlitatts are undisputed” and the resulting inferengd
are “plain and incapable of reasonable doubt or difference of opiBanghn v. Honda Motor
Co., Ltd, 727 P.2d 655, 664 (Wash. 1986).

The parties dispute thenderlying causef the tank rupture. Plaintiff presents evidencs
show that the tank failure was brought on by the introduction of air into the tank datitstal
anddefects intank desigrthat failedto prevent subsequent internal corrosabegractionof the
bladder and seal between champarsl ultimateankrupture. (Dkt. No. 38 at 3Blaintiff argues

that if the design (1) didn’t require the addition of air at installation, (2) efteetively dealt

with fluctuations in water system pressure, (3) took steps to prevent initi@sicor once air was

added (using a different materialarating the irgrnal air chamber), (4) provided a sight glas
as a failsafe to allow consumers to identify when the internal bladder hat] Gil®) more
effectively secured theecondary seal intended to keep the air chamber sealed off from the
chamber after laldder failurethetankrupture would have been avoided. (Dkt. No. B8&ajher
than asserting a single alternattiieory of causation, Defendasttallenges the sufficiency of
Plainiff's proof of its theoryon multiple grounds.

First, Defendant challeng®daintiff's assertion that the S3 tank faileddue to product
defects afteair was introduced into the dry side of the tamk,the grounds th&tlaintiff has not
offered evidence showing that the installer added air to the tank or thaaduled, contained
humidity. (Dkt. 42 at 6.pefendantvess that “becaus®laintiff cannot show that installation
was proper, Rintiff cannot remove the ultimate failure of the Amtrol, Inc. tank out of the re
ORDER ON MOTION FORSUMMARY
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of speculation and conjectured.

The burden of production on summary judgment requires a non-muoeanmbg the
burden of proof at trial to put forward facts that could allow a reasonable guiiodtin their
favor. SeeCelotex Corp.477 U.S. at 324. A moving party does not get to dictate what type
proof is offeredlt is true thatPlaintiff does not offer direct testimony from the installer
regarding circumstances of tank installation. However, other evidencernective, viewed in a
light most favorable to Plaintiff, creates a genuinaessf material fact regarding the cause of
the tank rupture. Plaintiff's expert performed extensive testing and matealyssis on the faileqd
tank, other Amtrol expansion tanks in the building, the AVC valve feeding the subject tank]
the building water system. (Dkt. No. 39-1.) Based on this investigaperience investigating
other expansion tank failures, and Amtrol's own installation instructtbegxpert inferred that
air added to the tarndt installation, coupled with design defects “[led] to the progression of
damage and eventual catastrophic failure of the subject tanKhis evidence is sufficient for {
reasonable juror to agree with Plaintiff's theory of causation.

FurthermoreDefendants argue that Plaintiff has not presented evidence sufficient tg
establisithe following “assumptions . . . fundamental to plaintiff's case in ch{g)’theWatts
AVC properlymaintairedincoming water pressuteelow 80 psi(2) theplumbing system and
tankwere annually inspected and maintain@) the ST-5 tank was not undersized for the
intended use, and (#)e installer properly add air at installatimnbalance incoming water
pressure. (Dkt. No. 4at4.)

Plaintiff raises issues of materiality and fact regard@iaghof these assumptionsting
to its expert’'s multiple repor@nd declaration, and its deposition of Amtrol’s 30(b)(6) withes
Plaintiff assertgacts as follows: Firsgxpert testimony concludebe tank rupture was not
caused by failure of the Watts Aécause water pressumonitored bylaintiff's expert never
reached th&T-5 tank’s maximum of 150 psi anchterpressure on the floor where the rupture
occurred was sigficantly lower due to gravity. (Dkt. No. 38 at 3.) Second, failure to follow
ORDER ON MOTION FORSUMMARY
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maintenance recommendatiaagrelevantdue to Defendant’s inadequate instructiotds. &t 4.)
Third, choice oftank size did not cause the rupture because water pressure on the third flo
typically between 45 and 60 pse-evel suitable for an S5 tank—and according to product
specificationsthe STF5 should have withstood water pressures in the buildidgat 3.) Finally,
although Plaintiff presents rdirect evidence regardirtgnkair pressuradjustmentt
installation, Plaintiffdisputes the relevance of this evidebeeause pressure fluctuations in
water systems are expected, &efendant does not provide evidentiary supporitéazlaim

that under pressurization of the tank shortens bladder lifeddaat 4) Plaintiff's offer of proof
on thesassuesand its own theory of causaticsises genuia disputes ofmaterialfact for the
jury.

Defendanthallenges the sufficiency of Plaintiffevidenceby characterizingplaintiff's
asserted cause fact as “speculation” and “conjecturahdby attemptingto discredit Plaintiff's
expert.(Dkt. No. 42 at 6, 7.[Defendant relies on cases in which plaintiffs failegrtovide a
“satisfactory foundation” for a juror to determine the cause of the accittkiitsee Anklesorv.
Sisters of Charity House of Providence in Territory of Wak36,P.2d 720, (Wash. 1943);
Marshall v. Bally’s Pacwest, In®@72 P.2d 475 (Wash. Ct. App. 1998)Janklesona plaintiff
burned by a hospital heating pad suppohtedproduct defect claimith evidencethat the burn
wasnot caused by hospital negligence and on expert testimony about a differenthgaérod
pad. 136 P.2d at 226. InMarshallthe claimantlleged shéell off a treadmill and hit her head
but had no memory of the accident and produced no evidence to explain what occurred b
her own statement. 972 P.2d at 479.

Plaintiff provides significantly more of a foundation for its theory of causalian t
offered in the above casesglying on expert testimony based on thorough testing and
examination of théailed tank and building water system. Defendant’s attempt to discredit th
testimony bychallenging expert credibility is not ajgpriate for summary judgmer(SeeDkt.
No. 42.) Even when a non-movant’s evidefisenot highly convincing,’if it suppors an
ORDER ON MOTION FORSUMMARY
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inference thamovant’'snegligence was more likely than not the-fartcauseof the injury,
parties are “entitled to have the trier of fact judge its cedibility and persuasivenes8eigher
v. Kleppe 633 F.2d 531, 533 (9th Cir. 1980

Considering the evidence produced atidnferences therefrom in favor of the
nonmoving party, there is a material question of fact as to whether defectSii$hank

design caused the tank to rupture.

Legal CausationLegal causation involves the pidopolicy determination of whether the

law should impose liability in this type of situatidirkland, 805 F.Supp.2d at 1072.
Washington courts consider factors such as “logic, common sense, justice, palicy, a
precedent Hartley, 698 P.2d at 82. Courédso look to the “existence of some direct contact
special relationship between the defendant and the injured party,” and legislatentipg a
“particular . . . class of persondd. at 86.By passing the WPLAthe Washington legislature
made a plicy decision to hold product manufacturers strictly liable for products with
unreasonably safe desigaisd to protect consumers in their relationship with manufacturers
alleged defects in Defendant’s STtank are not “too remote [or] insubstantial” to impose
liability when theyare the bufor cause of tank failure and resulting harm. Thus, if a jury fing
but-for causation here, there is sufficient evidence for legal causatioadb.att

3. Superseding Causes

Defendant challenges Plaintiff on the element of proximate cause by asseiftitigabot
Plaintiff cannot show that the tank was properly installed and maintained, and tlzatkthie t
fact, wasnot properly installed or maintained. (Dkt. No. 31 at 13-14.) To the extent that
Defendant characterizes these alternative theories of causation as supersesdmgltaus an
affirmative defense, on which Defendant will bear the burden of proof atSealParkins v.
Van Doren Sales, Inc724 P.2d 389, 394-95 (Wash. Ct. App. 1986). Intervening reggligacts
do not supersede the original actor’s negligence as a proximate cause retregsanably
foreseeabldd. Here, Defendant has not carried its burden of production on this defense an
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seems entirely foreseeable that a plumber would add humid air or fail to propangetie
tank upon installation or that an end user would not receive the instruction manual and no
the tank requires annual inspection. Thus, the Court will not dismiss Plaintifftgsadesiect
claim on this basis.

Defendant’s motion for summary judgment on Plaintiff's design defect claimrefdine
DENIED.

a. Failure to Warn

Under tle WPLA, aPlaintiff can establish thaproduct is “not reasonably safe” due tg
deficiency ofwarning or instruction by showing that when it was manufactured, “the likelihg
that the product would cause the claimant’s harm or similar harms, and the sesmfghese
harms, rendered the [manufacturer’s] warnings or instruct@uequat@ndthe manufacturer
could have provided the warnings or instructions which the claimant alleges wouldeeave b
adequate.¥Wash. Rev. Code § 7.72.030(1)(B)ternatively, a Plaintiff can show thamadequate
warning or instruction made a product “unsafe to an extent beyond that which would be
contemplated by the ordinary consuméd.”at § 7.72.030(3). Additionallya plaintiff must
show thathe defendant'snadequge warnings proximately causéd injury. Id. at
8§ 7.72.030(1)To satisfy this element, a plaintiff must offerfficient evidence to show thete
additionalwarningwould have been heededjiven. SeeAyers by and Through Ayers v.
Johnson &Johnson Baby Products C818 P.2d 1337, 1340 (Wash. 1991).

Plaintiff argues that its lossould have beepreventetl if Defendan provided adequate
instructions or warning® endusersthat: (1) the tank required annual maintenance and
inspection, (2) over or under pressurization of the tdnkstallation can leai a decreasethnk
lifespan and (3) the tank should be inspected more frequently or replaced after five yeses
(Dkt. No. 38 at 4, 5.) Defendant counters that the WPLA only reqatdteguate warningse
providedto the product purchaser, not the end-user. (Dkt. 42 at 8, 9.) Furthermore, even if
Court requires a manufacturer to provide adequate warning to thesenddefendant asserts it
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has sufficiently done so in literature accompanying the product and on the tank’ddapel

The manuaprovided with the tank at purchase warns “a professional plumber should

check the [tank] yearly and more frequently as the systen;y’ ageKfailure to properly follow

installation instructias “may result in excessive strain” or lead to tank failure. (Dkt. No. 32-1.

The manuadlso indicateshat it should be left with the customédd.} The tank labeitself
contains various warnings, including warnings fadtire to follow installatiorinstructions can
cause a tank rupturthe tank cana@rode and weaken over time, the tank must be properly g
charged to system pressure, and the tank should not be located where leaking could caug
damage. (Dkt. No. 32-6.) The label does not instrueetid user to have the tainkpected.
(Dkt. No. 38 at 9.)

The Court need natltimatelyreach thequestion of who must be warnedhow, because
Plaintiff's inadequate warningaim fails on the element of proximate causee Celotex Corp.
477 U.S. at 324A defendant moving for summary judgment can meet its initial burden by
showing that the plaintiff lacks evidence to support an essential element oihitsthaburden
then shifts to the plaintiff to present such evideideHere, Defendant pats toexpert
testimony and product literatute argue that Plaintiff cannot show a failure to warn proximat
caused Plaintiff’s injuriegDkt. No. 31 at 12—14Rlaintiff responds that “failure to provide
adequate warnings or instruction was thedalieend proximate cause of this Ig9sut does not
offer any evidence to show that additional warnings or instruction would have beleql ifee
provided. (Dkt. No. 38 at 9Without any offer okevidence Plaintiff's statement that fintends
to prove that if given, proper instructions would have been followed” is not sufficientueesur
a motion for summary judgmentd(); see Celotex Corp477 US at 323-24( the summary
judgemen stage, the opposing party cannot rest on its pleadings and an affirmative sisowir
required).Thus, Plaintiff's product liability claim cannot survive summary judgmeredas a
failure to warn theory.

The Court therefore GRANTS Defendant’s motion for summary judgment onifPkint
ORDER ON MOTION FORSUMMARY

JUDGMENTC16-:0781-JCC
PAGE- 15

e

ely

gi




© 00O N o o A W N P

NN NN NN R R R R R R R R R R
OO 00 N N -, OO 00 N oY 010NN 0 N -RE O

failure to warn claim.
1. CONCLUSION
For the foregoing reasonBefendant’anotion for summary judgeme(®kt. No. 31)is
DENIED in part and GRANTED in parPlaintiff's motion to strike (Dkt. No38) is DENIED;
DATED this 19th day of September, 2017.

” /
John C. Coughenour
UNITED STATES DISTRICTIUDGE
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