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nsurance Company v. Watts Regulator Co. et al

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE

EAGLE WEST INSURANCE CASE NO.C16-07813dCC
COMPANY, a subrogee of Cypress Place
Condominium Owneréssociation ORDER

Plaintiff,

V.

AMTROL, INC.,

Defendant.

This matter comes before the CourtRIaintiff’'s motion to strike Defendant’s expeds

relevant record, the Court finds oral argument unnecessary and DéEdll S the motion for
the reasons explained herein.
l. BACKGROUND

This case arises out of damage caused by a leaking watesexpank at a
condominium complex. (Dkt. No. 1-1 at 3.) Defendant Amtrol, Inc. manufactured the subjg
tank. (d.) Trial wasinitially set for October 16, 2017, with a discovery deadline of July 7, 2(
(Dkt. Nos. 29 at 8; 15.) On June 15, 2017, Pitiinevised its theory as the cause of the
leaking tankand subsequently disclosed an updated expert report. (Dkt. Nos. 36-1; 24-1 at
On July 7, 2017, Defendant filed a motion to continue trial, based in ptré@mgnificant shift
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in Plaintiff's case theory. (Dkt. No. 23.) The Court granted the motion and cedtimai to
February 20, 2018. (Dkt. No. 37 at 8.) The Court also extended the discovery cutoff date t
days beforehenew trial date—October 23, 20171d.)

Defendantas disclosethree experts. The day before thitial discovery cutoff date,
Defendant supplemented its discovery responses by providing a repoArronl engineer
Robert Manseand identifying him as a fact and expert witness. (Dkt. No. 29 at 8.) @véhef
the new discovery cut-off date of October 23, 2017, Defendant disclosed an experfrogport
Dr. Caliguiri and Dr. Ganot-+oth of whom were listed as potential liability expert withesses
Defendant’s April 25, 2017 supplemental initial disclosures. (Dkt. No. 47-5 Bta@niff now
moves to excludéhese experts awot timely disclosed. (Dkt. No. 19.)

. DISCUSSION

Parties ar@equired to disclose an expert and her report “at the times and in the seq
that the court ordeysor, in the absence of a cawrder, 90 days before trial. Fed. R. Civ. P.
26(a)(2)(D).

The experteport of Drs.Caliguiri and Ganotvastimely disclosed(SeeDkt. No. 37 at
6); Hudson Enterprises, Inc. v. Certain Underwriters at LIoyd’s London Ins, 885 F.3d 874,
877 (8th Cir. 2017) (party complied with the Federal Rules of Civil Procedure bgsiiggtheir
expert on the last day allowed by the scheduling ordint®f asserts that thiSourt’s August
2, 2017 order continuing trial and resetting the discovery deadline “did not extend the exp
disclosure dates,” and that Defendant was “required to dig@grpert]reports or opinions
before the initial July 7, 2017 discovery deadline.” (Dkt. No. 46 at 5, 6.) However, neither
scheduling order set expert disclosure dates. (Dkt. Nos. 12; 37 at 8.) Rather, thetSeantise
then extended-a general discovery deadline, which Defendant ). (

Nor is there any indication that Defendant withdrew Drs. Caliguiri and Garextperts
and should thus be barred from presentiregr testimony. $eeDkt. No. 46 at 56.) Plaintiff
argues thabefendant implicitly substitutellir. Manser as its sole expday failing to providea
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report by DrsCaliguiri and Ganot by the original discovery deadline and by discldéing
Manser’s reprt at that time(ld.) Defendant identifiedrs. Caliguiri and Ganot as potential
experts in its supplemental initial disclosuire#\pril 2017, statingthat a reportvould be
provided once experts had formed opinions and in accordance with the scheduling order.
No. 47-5 at 3.) Additional responses identifying Mr. Marasean expert specifigdat the
responsesupplementeg@revious answers. (Dkt. No. 47-{@mphasis addedJhereis no basis
for Plaintiff's assertion that Defendant “withdrew Drsali@iuri and Ganot.” (Dkt. No. 46 at 5.)
Moreover,Defendant’sdecision not to provide a report and opiniorhefse expertbefore July
7, 2017is not entirelysurprising, given the significant June 2@&hift in Plaintiff's case theory,
andPlaintiff's expert’'supdated opiniorhat reliedon new evidenceSgeDkt. No. 37 at 6.)
Because the Court finds it appropriate to deny Plaintiff's motion to strikd| @lso
deny Plaintiff's request for attorney fees for bringing the motiSaeDkt. No. 46 at 5.)
[1l. LEAVE TO DEPOSE
While Defendant complied wittihe letter othe scheduling order and the Federal Rule
the Court realizes that Defendant’s elevemdiur disclosure places a burden on Plaintiff, who
now, after the close of discovery, stobtainthe Court’'sleave to depose the expei$eered.
R. Civ. P. 26(b)(4)(A) (deposition of an expert may occur only after the report isipd)vihe
Court thussua spontextends the discovery deadline until February 5, 2018 for the sole puf
of providingPlaintiff the opportunity, if desired, to depose Drs. Caligiuri and Ganot.
V. CONCLUSION
Plaintiff's motionto strike Defendant’s exper(®kt. No. 4§ is thereforeDENIED.
DATED this2nd day of January 2018.

~ /
John C. Coughenour
UNITED STATESDISTRICT JUDGE
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