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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

DAVID L. SPEARS NO. C16-079RSL

Plaintiff,

V. ORDER REVERSING AND
REMANDING FOR FURTHER

NANCY A. BERRYHILL, Acting ADMINISTRATIVE
Commissioner of Social Securlty PROCEEDINGS

Defendant

Plaintiff David L. Spearsppeals the final decision of the Commissioner of the Socia
Security Administration (“Commissioner\vhich deniecdhis appli@atiors for Disability
Insurance Benefits (“DIB”) and Supplemental Security Income (“SSI”) uiidiess 11 and XVI
of the Social Security Act, 42 U.S.C. 88 401-33 and 13818&f a hearing before an
administrative law judge (“ALJ”)For the easons set forth below, the Commissioner’s

decision isherebyREVERSED and REMANDED

I

! Nancy A. Berryhill is now the Acting Commissioner of the Social Security
Administration. Pursuant to Federal Rule of Civil Procedure 25(d), Nancy A. Bersyhi
substituted for Carolyn W. Colvin as defendant in this suit. The Clerk is directed te tipelat
docket, and all future filings by the parties should reflect this change.
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l. FACTS AND PROCEDURAL HISTORY

Plaintiff is a51-yearold man witha GED. Administrative Record (“AR”) &01, 306.
His past work experienogas as a laborer. AR 806.Plaintiff was last gainfully employed in
November of 2008. AR at 305.

Plaintiff protectivelyfiled applicatiors for DIB and SSlon August 29, 201AR at11.
Plaintiff assertedhathewasdisabled due to back pain, post-concussion syndrome, bipolar
disorder, and dyslexiaAR at305.

The Commissioner denied plaintiff's clasnmitially and on reconsideration. AR at 11.
Plaintiff requested a hearinghich took place ofrebruary 132014.1d. OnDecember 22
2014, the ALJ issued a decision finditmgit plaintiffwasnot disabled based omsHinding that
plaintiff could performspecific jols existing in significant numbers in the national economy.
AR at11-22.Plaintiff' s request for review bihe Appeals Council was denied iiarch 31
2016 AR at 1-6), making the ALJ’s ruling the “final decision” of the Commissioner as that
term is defined by 42 U.S.C. §3@). OnJune 2, 2016plaintiff timely filed the present action
challenging the Commissioner’s decision. Dkt. No. 3.

Il. STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni

social security benefits when the ALJ’s findings are based on legal erot supported by

substantial evidence in the record as a wigdgliss v. Barnhar427 F.3d 1211, 1214 (9th

Cir. 2005). “Substantial evidenc& mote than a scintilla, less tharpeeponderance, and is
such relevant evidence as a reasonable mind might accept as adequate to supportancon

Richardson v. Perale402 U.S. 389, 401 (1971);ddallanes v. Bower881 F.2d 747, 750

(9th Cir. 1989). The ALJ is responsible for determining credibility, resolving ctsifh

ORDER REVERSING AND REMANDING
FOR FURTHER ADMINISTRATIVE
PROCEEDINGS- 2

al of

clus




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

medical testimony, and resolving any other ambiguities that might Axidtews v. Shalala

53 F.3d 1035, 1039 (9th Cir. 1995). While the Court is required to examine the record as
whole, it may neither reweigh the evidence nor substitute its judgment for that of the

Commissioner. Thomas v. Barnhd?8 F.3d 947, 954 (9th Cir. 2002). When the evidence i

susceptible to mordan&n one rational interpretation, it is the Commissioraiglusion that
must be upheldd.
1. EVALUATING DISABILITY
As the claimantMr. Speardears the burden of proving that he is disabled within the

meaning of the Social Security Act (the “ActMeanel v. Apfe] 172 F.3d 1111, 1113 (9th Cir

1999) The Act defines disability as the “inability to engage in any substanirdubactivity”
due to a physical or mental impairment which has lasted, or is expected to last, for
continuous period of not less than 12 months. 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A).
claimant is dsabled under the Act only if hisipairments are of such severity that he is unab
to do his previous work, and cannot, considghisage, education, and work experience,
engage in any other substantial gainful activity existing im#dtmnal economy. 42 U.S.C.

8423(d)(2)(A);seealsoTackett v. Apfel 180 F.3d 1094, 1098-99 (9th Cir. 1999).

The Commissioner has established a five-step sequential evaluation process for
determining whether a claimant is disabled within the meaning of th&£2e20 C.F.R.
88 404.1520, 416.920. The claimant bears the burden of proof during steps one through 1
At step five, the burden skéfto the Commissioneld. If a claimant is found to be disabled at
any step in the sequence, the inquiry ends without the need to consider subsequentgstep

one asks whether the claimant is presently engaged in “substantial geiivity.a20 C.F.R.
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§§ 404.1520(b), 416.920(B)f he is, disability benefits are denied. If he is not, the
Commissioner proceeds to step two. At step twe cthimant must establish tha has one or
more medically severe impairments, or combination of impairments, that linplhysscal or
mental ability to do basic work activities. If the claimaagesd not have such impairmertis, is
not disabled. 20 C.F.R. 88 404.1520(c), 416.920(c). If the claimant does have a severe
impairment, the Commissioner moves to step three to determine whether the impairment
or equals any of the listed impairments described in the regula2disF.R. 88 404.1520(d),
416.920(d). A claimant whose impairment meets or equals one of the listings faquitede
12-month duration regement is disabledd.

When the claimant’s impairment neither meets nor equals one of the impairments
in the regulations, the Commissioner must proceed to step four and evaluate thet'slaima
residual functional capacity (“RFC”). 20 C.F.R. 88 404.1520(e), 416.920(e). Here, the
Commissioner evaluates the physical and mental demands of the claimant tepast veork
to determine whether he can still perform that work. 20 C.F.R. 88 404.1520(f), 416.920(f)
the claimant is able to germ his past relevant work, he is not disabled; if the opposite is tr
then the burden shifts to the Commissioner at step five to show that the claimant aan per
other work that exists in significant numbers in the national economy, taking into catisiter

the claimant’s RFC, age, education, and work experience. 20 C.F.R. 88 404.1520(qg),

meets

isted

[

€,

416.920(g)Tackett 180 F.3d at 1099, 1100. If the Commissioner finds the claimant is unaple

to perform other work, then the claimant is found disabled and benefits may becawarde

2 Substantial gainful activity is work activity that is both substaritial,involves
significant physical and/or mental activities, and gainfal, performed for profit. 20 C.F.R.
§ 404.1572.
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V. DECISION BELOW
OnDecember 222014, the ALJ issued a decision finding the following:

1. The claimant has not engaged in substantial gainful activity since
November 1, 2008, the alleged onset date (20 C.F.R. 88 4041571
seg. and 416.97 &t seq.).

2. Theclaimant has the following severe impairmetrvical and
thoracic spine degenerative disc disease, acromioclavicular separation
and surgery, post-concussion syndrome, bipolar disorder, personality
disorder, and substance disorder (20 C.F.R. 88 404.1520(c) and
416.920(c).

3. The claimant does not have an impairment or combination of
impairments that meets or medically equals the severity of one of the
listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1 (20
C.F.R. 88 404.1520(d), 404.1525, 404.1526, 416.920(d), 416.925 and
416.926).

4, Theclaimant has theesidual functional capacity to perform light
work asdefined in 20 C.F.R. 88 404.1567(b) and 416.967(b) except he
is able to frequently push and/or pull, as veslbccasionally reach
overhead with the right uppextremity within the weight giverHe is
able to frequently stoop and occasionaligwl andclimb ladders,
ropes, or scaffolds. He should avoid concentrated exposure to hazards
(dangerous machinery, unprotected heigtlis,), extremeold, and
vibration. Further, he is able to perform simple, routine tasks with
customary breaks. He is able to have occasional contact with the
public for work tasks with an average occurrence being 15 minutes or
less with normal breaks. There should be an emphasis on occupations
or duties dealing witlthings or objects, rather than people. Wiarkks
should not be those involving working on an assembly line, but should
bemore goaloriented.

5. The claimant isinable to perform any pasteghnt work (20 C.F.R.
88 404.1565 and 416.965).

6. Considering thelaimants age, education, work experience, and
residual functional capacitihere are jobs that exist significant
numbers in the national economy that the clainsanperform (20
C.F.R. 88 404.1560(c), 404.1566, 416.960(c), and 415.966

7. The claimanhas not been under a disability, as defined in the Bocia
Security Act, from November 1, 2008, through the date of the decision
(20 C.F.R. 88 404.1520(@nd416.920(0).
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AR at13-22.

V. ISSUES ON APPEAL
Theissues orappeal are:

A. Whether the ALJ erreih evaluating the medical evidence
B. Whether the ALJ erremh evaluating plaintiff's testimony

Dkt. 9at 1.
VI. DISCUSSION

A. Evaluation of the Medical Evidence

Plaintiff argues that thALJ erred in hisanalysis of the medical evidence in the recorg
SeeDkt. 9 at 4-15. The ALJ is responsible for determining credibility and resolving

ambiguities and conflicts in the medical eviderfeeReddick v. Chaterl57 F.3d 715, 722

(9th Cir. 1998). Where the medical evidence in the record is not conclusive, “questions of
credibility and resolution of conflicts” are solely the functions of the ALJ.fam

Schweikey 694 F.2d 639, 642 (9th Cir. 1982). In such cases, “the ALJ’s conclusion enust

upheld.” Morgan v. Comim Soc.Sec Admin,, 169 F.3d 595, 601 (9th Cir. 1999).
Determining whether inconsistencies in the medical evidence “are mate@aé (orfact
inconsistencies at all) and whether certain factors are relevant to discauaghilons of
medical experts “falls within this responsibilityd. at 603.

In resolving questions of credibility and conflicts in the evidence, an ALadeniys
“must be supported by specific, cogent reasoReddick 157 F.3d at 725. The ALJ can do
this “by setting out a detailed and thorough summary of the facts and confliaticglc
evidence, stating his interpretation thereof, and making findih@isThe ALJ must provide

“clear and convincing” reasons for rejecting the uncontradicted opiniothef @i treating or

ORDER REVERSING AND REMANDING
FOR FURTHER ADMINISTRATIVE
PROCEEDINGS- 6

1.

b




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

examining physiciarnLester v. Chater81 F.3d 821, 830 (9th Cir. 1996). Even when a treatin

or examining physician’s opinion is contradicted, that opinion “can only be rejected for
specific and legitimate reasons that are supported by substantial evidémeesoord.’1d. at
830-31.

1. Geordie Knapp, P9y.

Plaintiff argues that the ALJ erred by failing to givepecific and legitimate reason
supported by substantial evidence to discount the opinion of examining psychologdieGeo
Knapp, Psy.DSeeDkt. 9 at 6-10. The Court digrees

In October of 2012Dr. Knapp examined plaintiff and opined that plaintiff had severg
limitations in his ability to perform activities within a schedule, maintagular attendance, be
punctual without special supervision, communicate and perform effectively in a vimg,se
and complete a normal work day or work week without interruptions from psychologically
based symptom&eeAR at 638 The ALJ gaveDr. Knapgs opinionlittle weight because it
was “inconsistent with the psychologist’'s contemporaneous mental status &emAR at
20.

An ALJ need not accepthysicians opinionif it is inadequately spported by clinical

findings.SeeBatson v. Comm’r, Soc. Sec. AdmiB59 F.3d 1190, 1195 (9th Cir. 2004).

Moreover, dscrepancies betweerpaysician’sfunctional assessment ahis clinical notes,
recorded observations, other comments regarding a claimamapabilities provided clear
and convincing reason for not relying” on the assessrBeeBayliss 427 F.3d at 121&ee

alsoWeetman v. Sullivar877 F.2d 20, 23 (9th Cir. 1989). Here, while Dr. Knapp found

several severe limitationthe mental status examination results he charted did not support
these limitations. Dr. Knapp recorded that plaintiff's thought process, or@ntperception,
ORDER REVERSING AND REMANDING
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fund of knowledge, concentration, and abstract thought were all within normal lindttea
plaintiff was alert, pleasant, and cooperatiseeAR at 639. Dr. Knapp also found impaired
memory, flat affect, depressed mood, and slow speech, but these findings al@anstuf
support the severe limitations to which Dr. Knapp opissgbid.

Plaintiff argues that Dr. Knapp did not rely solely on the mental status examiima
forming his opinion, but instead relied on his clinical observations and plaintiff's atedic
history.SeeDkt. 9 at 7-8. However, this argument is undercut by Dr. Kreagaitement that
the evaluation results were “based solely on the claimant:segmift.” SeeAR at 636. “If a
[physician’s]opinionsare based ‘to a large extent’ on an applicasélfreports and not on
clinical evidence, and the ALJ finds the applicant not credible, the ALJ may disheunt t

[physician’s] opinion.” Ghanim v. Colvirv63 F.3d 1154, 1162 (9th Cir. 2014). Therefore,

substantial evidence supports the ALJ discounting Dr. Knapp’s opinion because it was ng
supported by clinical findings. The ALJ did not err here.

2. Owen BargreenPsy.D.

Plaintiff argues that the ALJ erred by failing either to fully incorporate pi@an of
examiningpsychologist Owen Bargreen, Psy.D., into the RFC or to give a sufficienohreas
discount his opinionSeeDkt. 9 at 10-11. The Court agrees.

Dr. Bargreerexamined plaintiff in June of 2012 and opined that plaintiff would best

suited for work in “interpersonal isolatiorSeeAR at 500. The ALJ found that Dr. Bargreen’s

opinion was not inconsistent with tR&=C assessed, stating that “a social limit for occasions
public contact adequately accounts for the psychologist's comn8a®AR a 20. However,
in the Social Security context, “occasional” means occufangp to one-third of a workday.
Seee.g, Social Security Ruling (“SSR”) 98p. A limitation to “interpersonal isolation” is
ORDER REVERSING AND REMANDING
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certainly in conflict with spending up to one-third of a workday in contact with the public
Moreover, the RFC assessed includedimitationregarding interaction with cowkers or
supervisors. Therefore, the ALJ did not sufficiently incorporate Dr. Bargreem®ppinto the
RFC, nor did he give a sufficient reason to discount Dr. Bargreen’s opinion.

The Ninth Circuit has “recognized that harmless error principles apply in the Soc

Security Act context.Molina v. Astrue 674 F.3d 1104, 1115 (9th Cir. 2012itihg Stout v.

Comm’r,Soc. Sec. Admin454 F.3d 1050, 1054 (9th Cir. 20D6]1] n each case we look at

the record as a whole to determine [if] the error alters the outcome of theldasbéefore,
“an ALJ’s error is harmless where it is ‘inconsequential to the ultimate noititysab

determination.”ld. (quotingCarmickle v. Comm’rSoc. Sec. Admin533 F.3d 1155, 1162

(9th Cir. 2@8)) (other citations omittediHad the ALJ fully incorporated DBargreen’s
opinion, the RFC would have included additiom&rpersonal limitationsas wuld the
hypothetical questions posed to the vocatiexglert. Therefordghe ALJ’'serroraffected the
ultimate disability determination andn®t harmless.

3. Beth Fitterer, Ph.D.

Plaintiff argues that the ALJ erred by assigning great weight to the ophgtate
agency medical consultant Beth Fitteiren,D.SeeDkt. 9 at 11-13. The ALJ gave Dr.
Fitterer’s opinion great weight because it was consistent with “the rangéwties
performed by the claimant.” Séd&R at 1920. However, as discussed above, the ALJ erred i
his assessment of the opinion of examining physician Dr. Bargreen, which is intasitfiic
the less severe interpersonal limitations founnnFitterer’sopinion.Seesuprag§ VI.A.2.;
see als@AR at 157-58. Generallynaexaminingohysician’s opinion is “entitled to greater
weight than the opinion of a nonexamining physicidester 81 F.3d at 830-3I herefore in
ORDER REVERSING AND REMANDING
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light of the error in evaluating Dr. Bargreen’s opinion, the ALJ shoukleduate Dr.
Fitterer’s opinion on remaras well

4. Jbel Gigson, LMHCA

Plaintiff argues that the ALJ erred by failing to givgeamaneeasorsupported by
substantial evidende discount the opinioof mental health counseloodl Gipson,LMHCA.
SeeDkt. 9 at 13-15. The Court digrees.

Thetestimony of‘other” medical sources, such as mental health counseatasspe
discounted if the ALJ “gives reasons germane to each [source] for doirfsesdfblina, 674
F.3d at 1111Here, the ALJ gave Mr. Ggon’s opinion only some weight because it was
inconsistent with the record, noting that. Gipson believed plaintiff to be “clean and sober.”
SeeAR at 20(citing AR at 862) Evidence of ongoing substance use of whiafedical source
is not aware can keevalid basis for rejecting that’s source’s opinieeAndrews 53 F.3dat
1045 Here,the record shows that plaintiff was seiedicating with marijuana and
methamphetamine during tperiod for which Mr. Gipson assessed plainiéeAR at580,
750. Therefore, the ALJ provided a germane reason supported by substantial ewidence f
discounting Mr. Gipson’s testimony.

B. Evaluation of Rintiff's Credibility

Plaintiff argues thathe ALJ erred byailing to give a clear and convincing reason
supported by substantial evidence to discount his testingmgpkt. 9at16-18. The Court
disagrees

Questions of credibility are solely within the responsibitityhe ALJ.SeeSample
694 F.2d at 642To reject a claimant’s subjective complaints, the ALJ must provide “specif
cogent reasons for the disbelieféster 81 F.3d at 834citation omitted). The ALJ “must
ORDER REVERSING AND REMANDING
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identify what testimony is not credible and what evidence undermines the clamant’

complaints.”ld.; seealsoDodrill v. Shalala12 F.3d 915, 918 (9th Cir. 1993). Unless

affirmative evidence shows the claimant is malingering, the ALJ’s reasprejdcting the
claimant’s testimony must be “clear and convincirgester 81 F.2d at 834. That some of the
reasons for discrediting a claimant’s testimony should properly be disdalwes not render
the ALJ’s determination invalid, as long as that determination is supported bynsiabsta

evidenceSeeTonapetyan v. Halte42 F.3d 1144, 1148 (9th Cir. 2001).

Here, the ALJound that plainff's testimony wasot entirely credible because, amon
other reasons, plaintiff'activities were inconsistent with plaintiff's testimony regarding the
severity of his symptom&eeAR at16-17. The NinthCircuit has recognizetthat an ALJ may
use a claimant’'activities to form the basis of an adse credibility determination if they
“contradict his other testimony.” Orn v. Astri#95 F.3d 625, 639 (9th Cir. 2007). Plaintiff
alleged that, during the relevant period, he was unable to sit for more than two oritiuies m
at a time, was unable to stand for more than three or four minutes without switchtranppsi
was unable to lift and carry more than ten pounds, had trouble grabbing things or timding
steady, had blinding headaches at least three or four times a week, and hadyetiuig
along with othersSeeAR at43-46, 332. The ALJ found these allegations inconsistent with
reports that plaintifivalked around town, traveled, flew across the country, went to church,
his laundry, shopped for himself, used public transportation, and spent regular time with
friends and roommateSeeAR at 16 46, 51, 62, 500, 637, 757, 764, 7T@erefore, the ALJ
provided a clear and convincing reason supported by substantial evidence to discount
plaintiff's subjective reports.

1
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C. Scope of Remand

The Court may remand this case “either for additional evidence and findings or to

award benefits.Smolen v. Chate80 F.3d 1273, 1292 (9th Cir. 199&enerdly, when the

Court reverses an ALJ’s decision, “the proper course, except in rare circoesstaro

remand to the agency for additional investigation or explanatBenécke v. Barnhar879

F.3d 587, 595 (9th Cir. 2004) (citations omitted). Thus, it is “the unusual case in which it i
clear from the record that the claimant is unable to perform gainful employntaetmational
economy,” that “remand for an immediate award of benefits is appropicte.”

Benefits may be awarded where “the recordliesen fully developed” and “further

administrative proceedings would serve no useful purp&adlen 80 F.3d at 1292; Holohan

v. Massanari246 F.3d 1195, 1210 (9th Cir. 2001). Specifically, benefits should be awarde
where:

() the ALJ has failed to pvade legally sufficient reasons for rejecting [the
claimant’s] evidence, (2) there are no outstanding issues that must be
resolved before a determination of disability can be made, and (3) it is clear
from the record that the ALJ would be required to timel claimant disabled
were such evidence credited.

Smolen 80 F.3d 1273 at 129R)cCartey v. Massanar?98 F.3d 1072, 1076-77 (9th Cir.

2002). Here,ssues still remairegarding conflicts in the evidence abpldintiff's functional
capabilitiesand hisability to perform other jobs existing in significant numbers in the nation
economydespite any additional limitationédccordingly, remand for further consideration is
warranted in this matter
VII.  CONCLUSION

For the foregoing reasons, the Court finds that the ALJ erredainiating the medical
evidence in the record’he decision of the Commissioner is REVERSED, ardgrttatter is
ORDER REVERSING AND REMANDING
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REMANDED for further proceedings not inconsistent with this Order.

Dated this 2nd day of February, 2017.

Robert S. Lasnik
United States Districiudge
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