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v. Berryhill

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
AMOR J. BLACKTONGUE,
Plaintiff, Case No. C16-806-RSM
V. AMENDED ORDER ON SOCIAL

SECURITY DISABILITY

NANCY A. BERRYHILL, Acting
Commissioner of Social Security,

Defendant.

l. INTRODUCTION
Plaintiff, Amor J. Blacktongue, brings théstion pursuant to 42 U.S.C. 88 405(g), a
1383(c)(3), seeking judicial revieof a final decision of the Commissioner of Social Secuf
denying his applications for Disability Insu Benefits (DIB) andSupplemental Security]
Income (SSI), under Title Il and Title XVI of tifeocial Security Act. This matter has be¢
fully briefed and, after reviewing theecord in its entirety, the CouREVERSES the
Commissioner’s decision arREMANDS the matter for an award tenefits under sentenc

four of 42 U.S.C. § 405(Q).

! Nancy A. Berryhill is now the Acting CommissionerSocial Security. Fsuant to Rule 25(0
of the Federal Rules of Civil Procedure, N#c Berryhill should besubstituted for Acting
Commissioner Carolyn W. Colvin as the defendarthis suit. The Clerks directed to update
the docket, and all futurfdings by the parties shouleflect this change.
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I. BACKGROUND
On March 31, 2011, Mr. Blacktongue filed application for Disability Insurance
Benefits (DIB) and on July 13, 2011, filed gopécation for Supplement Security Income
(SSI). Tr. 26, 132-43, 323-31. Both applicasalleged disability commencing on June 5,
2009. Id. Mr. Blacktongue’s applications were dediinitially and upon reconsideration. Tr.
26. A hearing was held be®Administrative Law Judg@ALJ) Glenn G. Meyers on
September 30, 2014. Tr. 415-51. Mr. Blacktongue was represented by counsel, Steven
Knaphus® Id. Maggie Dillon, a vocational expeelso testified at the hearingd. On
October 23, 2014, Judge Meyers issued anvanédle decision. Tr. 26-40. On March 29,
2016, the Appeals Council denied review, and the ALJ’s decision became final. Tr. 1-4.
Blacktongue then timely filed this judicial action.
[I. JURISDICTION
Jurisdiction to review the Commissiongrdecision exists pursuant to 42 U.S83.
405(g) and 1383(c)(3).
V. STANDARD OF REVIEW
Pursuant to 42 U.S.C. 8§ 405(Qg), this Caudy set aside the Conmsioner’s denial of
social security benefits when the ALJ’s finds are based on legal error or are not suppo
by substantial evidence in the record as a whBEeyliss v. Barnhart427 F.3d 1211, 1214 (9th
Cir. 2005). “Substantial evidencé more than a scintilla, $8 than a preponderance, and
such relevant evidence as a reasonable mindtramgiept as adequategopport a conclusion.
Richardson v. Peralegl02 U.S. 389, 401 (1971 agallanes v. Bower881 F.2d 747, 750 (9th

Cir. 1989). The ALJ is responsbfor determining credibilityresolving conflicts in medical

2Mr. Blacktongue is represented the instant appeal by Rosemary B. Schurman. Dkt. 10.
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testimony, and resolving any other ambiguities that might eXisdrews v. Shalaleb3 F.3d

1035, 1039 (9th Cir. 1995). WhiledlCourt is required to exanarthe record as a whole, it

may neither reweigh the evidennoer substitute its judgment fahat of the Commissioner
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002). Whive evidence is susceptible t
more than one rational interpretation, it is the Commissioner’s conclusion that must be u
Id.

The Court may direct an award of benefiisere “the record has been fully develops
and further administrative proceedinggould serve no useful purpose.”’McCartey v.
Massanarj 298 F.3d 1072, 1076 (9th Cir. 2002) (citi@golen v. Chatei80 F.3d 1273, 1292
(9th Cir. 1996)). The Court mdind that this occurs when:

(1) the ALJ has failed to provide legalkufficient reasons for rejecting the

claimant’s evidence; (2) there are no cansling issues that must be resolved

before a determination of disability cdre made; and (3) it is clear from the

record that the ALJ would be requirad find the claimant disabled if he

considered the claimant’s evidence.
Id. at 1076-77see also Harman v. Apfe211 F.3d 1172, 1178 (9th C2000) (noting that
erroneously rejected evidence may be iteeldvhen all three elements are met).

V. EVALUATING DISABILITY

As the claimant, Mr. Blacktongue bears the bardeproving that he is disabled withir
the meaning of the Social Security Act (the “ActMeanel v. Apfell72 F.3d 1111, 1113 (9th
Cir. 1999) (internal citations omitted). The Act defs disability as the “idmlity to engage in
any substantial gainful activity due to a medicaleterminable physical or mental impairme
which can be expected to result in death oictvihas lasted, or is expected to last, for

continuous period of not lessatth 12 months.” 42 U.S.@8 423(d)(1)(A), 1382c(a)(3)(A). A

claimant is disabled under the Act only if his intpgents are of such severity that he is unal
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to do his previous work, and cannot, condittgrhis age, educatiognd work experience,
engage in any other substial gainful activity existing ithe national economy. 42 U.S.C. §

423(d)(2)(A);see also Tackett v. ApfdiB0 F.3d 1094, 1098-99 (9th Cir. 1999).

The Commissioner has established a fivepssequential evaluation process fpr

determining whether a claimant is disabled within the meaning of the e¢20 C.F.R. 88§

404.1520, 416.920. The claimant bears the burdenoof pluring steps one through four. A

step five, the burden shifte the Commissionerld. If a claimant is dund to be disabled at
any step in the sequence, the inquiry ends witllmiheed to consideulssequent steps. Step
one asks whether the claimant is presentiyaged in “substantial gainful activity” (SGA). 2p

C.F.R. §8§ 404.1520(b), 416.920(B).If he is, disability benefitare denied. If he is not, the

~+

Commissioner proceeds to step twAL step two, the claimant must establish that he has one or

more medically severe impairments, or comboraf impairments, that limit his physical gr

mental ability to do basic work activities. If the claimant does not have such impairments

not disabled. 20 C.F.R. 88 404.1520(c), 416.920(K)the claimant does have a sevefe

, he is

impairment, the Commissioner moves to stepdtho determine whether the impairment megts

or equals any of thissted impairments des@ed in the regulations20 C.F.R. 88 404.1520(d)
416.920(d). A claimant whose impairment meetedguals one of the listings for the requirg
twelve-month duration is disabledd.

When the claimant’s impairment neither ngerbr equals one of the impairments lists

in the regulations, the Commissioner must proceedtep four and evaluate the claimant

residual functional capacityRFC). 20 C.F.R. 88 404.15Z)( 416.920(e). Here, the

¥ Substantial gainful employment is work activity that is both substarnte], involves
significant physical and/or mentattivities, and gainful, i.e., p@rmed for profit. 20 C.F.R §
404.1572.
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Commissioner evaluates the physiaatl mental demands of the claimant’s past relevant w
to determine whether he can still perfottmat work. 20 C.F.R. 88 404.1520(f), 416.920(f).
the claimant is able to performshpast relevant work, he is riisabled; if theopposite is true,
then the burden shifts to the Commissioner at Btepto show that the claimant can perfor
other work that exists in significant numberghe national economy,Kkeng into consideration
the claimant's RFC, age, education, awdrk experience. 20 C.F.R. 88 404.1520(¢
416.920(g);Tacketf 180 F.3d at 1099, 1100. If the Cormssioner finds the claimant is unabl
to perform other work, then the claimantasind disabled and benefits may be awarded.
VI. THE ALJ’'S DECISION
Utilizing the five-step disability evaluation procéshie ALJ found:

Step one: Mr. Blacktongue has nonhgaged in substantial gainful activity since June
2009, the alleged onset date.

Step two: Mr. Blacktongue has the following severe impairments: cognitive disordg
borderline intellectual functioning, depsige disorder, anxiety disorder, and
degenerative changes in the lumbar spivith a small herniated disc at L5-S1.

Step three: These impairments do not meet or equal the requirements of a listed
impairment

Residual Functional Capacity: Mr. Blacktongue can perfor light work as defined in
20 C.F.R. 404.1567(b) and 46.967(b). Mra&itongue can occasionally stoop, squatf
crouch, crawl, and kneel. MBlacktongue cannot climb ladderspes, or scaffolds ang
cannot engage in balancing. Mr. Blacktongaa perform unskilled, repetitive, routing
work and is capable of jobs requiring GEVel of 1 in language (i.e., reading and
writing). Mr. Blacktongue will be off-task at work 4% of the time but still meet
minimum production requirements of the job.

Step four: Mr. Blacktongue cannot penrfm past relevant work.

ork

f

m

),

e

S5,

eI VS,

Step five: As there are jobs that exist in sifjcaant numbers in the national economy that

Mr. Blacktongue can perform, suchtend packager, he is not disabled.

420 C.F.R. 8§ 404.1520, 416.920.
520 C.F.R. Pt404, SubptP. Appl.

AMENDED ORDER ON SOCIAL SECURITY
DISABILITY -5




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Tr. 26-40.
VIl.  ISSUES ON APPEAL
Mr. Blacktongue claims the ALJ erred in failj to find that he met or equaled Listing
12.05C and was therefore disabled. Dkt. 10 a¥it. Blacktongue furtheargues the ALJ erred
by adopting the opinions of nonexamining psyoly@ts and rejecting gerally consistent
opinions from two examining psychologistsl. Mr. Blacktongue alscontends the ALJ failed
to properly consider all of the evidence atidbf his limitations in assessing the RFd. Mr.

Blacktongue contends this matter should be reted for a finding of disability and payment of

benefits. Id.
VIIl.  DISCUSSION
Mr. Blacktongue argues the ALJ erred ilifey to find he met or equaled Listing
12.05C, Intellectual Disability, andlas therefore disabled. Dkt. 10 at 1, 4-8. The Court agrees.

At step three of the disability evaluatioropess, the ALJ must evaluate the claimant’s
impairments to see if they meet or medicalyual any of the impairments set forth in the
Listings. See20 C.F.R § 404.1520(dJ;ackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999); 20
C.F.R. Pt. 404, Subpt. P. App.1. If any of th@mlant’s impairments meet or medically equal a
listed impairment, he or she is foudidabled without further inquiryld. The burden of proof is
on the claimant to establish he or she meeéxjoals any of the impairments in the Listingee
Tacketf 180 F.3d at 1098. Each listing describes“dymptoms, signs, and laboratory findings”
the claimant must establish in order for his impairments to meet the liStaugett 180 F.3d at
1099.

The introductory paragraph bisting 12.05 provides that “[theubject disorder] refers 1o

significantly subaverage genenalellectual functioning with decits in adaptive functioning
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initially manifested during the delopmental period;e., the evidence demonstrates or supports

onset of the impairment before age 2&&e20 C.F.R. Pt. 404 Subpt. P, App. 1, 8§ 12.05C (2
(current version at 20 C.F.R..04 Subpt. P, App. 1, § 12.05C (201%)Yhe listing further

states that the “required level of severity for tisorder is met when the requirements in A,

C, or D are satisfied.ld. Section C of the listing requires “[adlid verbal, performance, or full

scale 1Q of 60 through 70 and a physical or othental impairment imposing an additional a

significant work-related limitation of function[.]1d. Thus, in order to meet Listing 12.05C, &

claimant must satisfy three requirements:“glgnificantly subaveraggeneral intellectual
functioning with deficits in agptive functioning initially marnested during ta developmental
period; i.e., the evidence demorasés or supports onset of the impairment before age 227;
valid verbal, performance, or full scale 1Q of thdough 70”; and (3) “a physical or other men
impairment imposing an additionat@significant work-related limitationld.; see Kennedy v.
Colvin, 738 F.3d 1172, 1176 (9th Cir. 2013).

Neither party disputes thitr. Blacktongue meets the sex and third requirements of
the listing’ Dkt. 19 at 3. However, the ALJ fouttaat Mr. Blacktongue did not meet the first

requirement (set forth in the introductory paseggr of the listing) becauske evidence showed

his current “adaptive functioning is sufficientlyaat.” Tr. 29. Specifically, the ALJ noted that,

®An ALJ evaluates a claimant’pplication under the Listings iffect at the application date.
See Maines v. Colvii2016 WL 6648690, *1 (9th Cir. 2016)Absent express direction from
Congress to the contrary, the ALJ should hawatinued to evaluate ...[the claimant’s] ...
application under the listings effect at the time ghfiled her application”)Ball v. Massanar;
254 F.3d 817, 820-21 (9th Cir. 2001).

"The ALJ acknowledged that Mr. Blacktongue hddlbscale IQ score of 68 and found he hgd

other severe impairments in addition to regmitive or intellectuaimpairment (cognitive
disorder vs. borderline intellectual funcating). Tr. 28-29. Spefically, the ALJ found

N11)

B,

nd

2) “a

tal

additional severe impairments of depressiverdesg anxiety disorder, and degenerative changes

in the lumbar spine, with a small herniated disc at L5481.see Pedro v. Astru&49
F.Supp.2d 1006, 1014 (D. Or. 2011) (finding that @diteonal impairment listed at step two
satisfies the third reguement of Listing 12.05C).
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DISABILITY -7




10

11

12

13

14

15

16

17

18

19

20

21

22

23

as an adult, Mr. Blacktongue hbaden able to sustain a numlbéunskilled jobs and one semi
skilled job over the yeardd. The ALJ also noted that Mr. Blacktongue’s current daily activjties
included caring “for his six chdren, ranging in age from 6 to 18 years old, several of whom
have a social anxiety disorderld. The ALJ noted that, “[w]ite his wife helps him with
paperwork, he helps care for her during periwten she experiences depression and mania due
to her bipolar disorder.ld. The ALJ further noted that Mr. Blacktongue can “independently
care for his personal hygiene and grooming, peepagals such as sandwiches, soup, frozen

dinners, spaghetti, and hamburgers, perform Hmldehores such aspairs, laundry, cleaning

and weeding, drive, shop for groceries, vis#t iImother and sistersn@take his wife to her
appointments.”ld. Based on this evidence, the ALJ concluded that “in spite of his cognitiye
deficits, ... [Mr. Blacktongue]...has demonstrated #bility to cope witlthe challenges of
ordinary every day live [sic] and the ability hold down a full-time job.” Tr. 29-30.

Mr. Blacktongue argues the ALJ erred icdising on his current adaptive functioning
because the relevant question under Listing 12i8%@ether “deficits in adaptive functioning
initially manifested during the delopmental period” i.e. prior tage 22. Dkt. 10 at 7. Mr.
Blacktongue further argues that there is sigfit evidence of adapgweficits during the

developmental period to satisfy Listing 12.059@. The Commissioner argues the ALJ prope

=
<

considered Mr. Blacktongue’s cent functioning in concluding th&w]hile Plaintiff may have
had some deficits in functioning initially manifested prior te 23, those deficits were not at
listing-level severity, i.e.they were not disabling.” DkL9 at 7. The Court agrees with Mr.
Blacktongue.

First, as the Court noted Evans v. ColvinNo. 13-5436, ECF No. 27, page 11 (W.D.

Wash. Jan. 30, 2014) the plain lange®f Listing 12.05 “focuses on whether deficits in adaptive

AMENDED ORDER ON SOCIAL SECURITY
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functioning existed during the ddepmental period, without refemee to current functioning.”
Other courts in the Ninth Cirduinave tended to follow thist@rpretation of Listing 12.05CSee
Pedrq 849 F.Supp.2d at 1014 (finding the ALJ erredoncluding that because claimant can
now drive, live independently, manage her dwagiene, and care for her children, she is not
disabled because “the record contains evideleoeonstrating deficits in adaptive functioning
prior to age 22" and “[t]he lt;ng does not require more.’Abel v. Colvin No. 12-cv-06025,

2014 WL 868821, at *4 (W.D. WasB014) (“Although plaintiff latemwas able to work at a

variety of low-skilled jobs, th introductory paragraph of Listing 12.05 does not consider

plaintiff's subsequent employment, but rather level of functioning during her early years—

before age 22.”)Thresher v. Astrue283 Fed.Appx. 473, 474 (9th Cir. 2008) (“the evidence
support a determination that ... [the clainjantdoes come within ... [Listing 12.05C] ...
because two of her 1Q scores wereéhe 60 through 70 range, thméntal condition began
before she was 22 years of agad she does have an additional physical impairment.” (emf
added))Campbell v. AstrueNo. 09-cv-465, 2011 WL 444783, at *17 (E.D. Cal. Feb. 8, 201
(concluding that “deficits in adaptive functioy’ refer to deficitsoccurring during the
developmental period such as “attendance atispp education classgdropping out of high
school prior to graduation, difficulties in read, writing or math, and low skilled work
history”).

Second, the Court agrees witr. Blacktongue that there is sufficient evidence of
adaptive deficits during the developmeémtariod to satisfy Listing 12.05C'The Diagnostic &
Statistical Manual of Mental Borders describes ‘adaptive ftioaing’ as ‘how effectively
individuals cope witttcommon life demands and havell they meet the standards of persona

independence expected of someone in theiticular age grougsocioeconomic background,

AMENDED ORDER ON SOCIAL SECURITY
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and community setting.... Problems in adaptiomaoee likely to improve with remedial effort$

than is the cognitive 1Q, which tendsremain a more stable attribute. Pedro,849 F.Supp.2d
at 1011(quotingAmerican Psychiatric Ass'n DiagnosticStatistical Manual of Mental
Disorders42 (4th ed.2000, texevision) (hereinafteDSM-IV)). To demonstrate deficits in
adaptive functioning during the developmentaiga claimant may rely on circumstantial
evidence such as “attendancespecial education cdaes, dropping out of high school prior to
graduation, difficulties in reading, writing arath, and low skilled work history.Campbel)
2011 WL 444783, *17accord Able 2014 WL 868821 *3-6accord Maresh v. Barnhgré38
F.3d 897, 900 (9th Cir. 2006) (onset before agdé&tfionstrated based on record that claima
was in special education classeéypped out of school, had ddtilty reading, writing and with
math, and exhibited deficits in adaptiwettioning at a young age). Here, although the ALJ
discounts Mr. Blacktongue’s testimy on other grounds, he does appear to dispute that Mr
Blacktongue did not graduate from high school, ttebnly attended school through the sevs

grade, or that he was in speaaucation classes from foughade on. Tr. 34. There are also

statements in the record from Mr. Blacktonguather that Mr. Blacktogue had been placed in

special education class and that he had not ledongakak until he was five or six years old.
388. Moreover, the ALJ himself specifically acknowledges that Mr. Blacktongue “has hag
lifelong issues with readg, writing, and other cognitive deficits.” Tr. 34.

Finally, even if it were appropriate to cahesr Mr. Blacktongue’surrent functioning, his
ability to work at primarily low skilled, manual labor jStend perform some basic household

activities does not undermine the evidence ofaitsfin his adaptive functioning prior to age%

8 The record shows Mr. Blacktongue worked atesal unskilled manual labor jobs and had o
semi-skilled job as a forklift operator. Tr. 209, 439-40.
°The Commissioner points McGee v. Colvin13-cv-2230 (W.D. Wash. Aug. 8, 2014) as an
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Sege.g., Pedrp849 F.Supp.2d 1006 (history of low skilled work including work in a laundr
cleaning and bagging groceries afaly activities such as reamj, driving and cleaning are ng
necessarily inconsistent with low level of intellectual functioniagy;ord Abel2014 WL
868821 *3-6 (history of unskilled job®ot incompatible with low Mgl of intellectual functioning
and requirements of 12.05C).ofrary to the Commissioner’'sgamment, while the introductory
paragraph of Listing 12.05 requirdee existence of defits in adaptive furtconing prior to age
22, it does not require a showing that those adaptieits are of disabling severity on their
own. See Pedrp849 F.Supp.2d 1006 (“a claimant can satissting 12.05C without ‘*having tq
demonstrate a disabling orezvsevere, level of mental functioning impairment.” (citgmez
v. Astrue 659 F.Supp.2d 1049, 1057 (C.D. Cal. Feb. 10, 20E98ns No. 13-5436 (W.D.

Wash. Jan. 30, 2014). AndVven though some courts examaerent functioning deficits, they
have not [generally] held that any particuitadicia of severitymust be demonstraté® Abel
2014 WL 868821 *3-6and see, e.g., McGrew015 WL 1393291, *7 (finding current adaptiy

deficits relevant but that “thiatroductory paragraph of Ltimg 12.05 requires evidence that

example of a case in which the Court considénecclaimant’s current functioning in concludi
he did not have sufficient deficits in adaptfuactioning to meet Listing 12.05C. However, a
Mr. Blacktongue points ouMcGeeis factually distinguishabledm the instant case because,
McGee the evidence showed the claimant had engagskillad work beginning at age 18 i.e.
during the developmental perio&ee McGegel3-cv-2230 (W.D. Wash. Aug. 8, 2014); Dkt. 2
at 2-3.

%n fact, Listing 12.05 imposes no specific severigiuirement with respect to the criteria of
“deficits in adaptive functioning initially nmafested during the developmental perio&&e20
C.F.R. Pt. 404 Subpt. P, App. 1, 8 12.05C. Ratherigting indicates that le required level 0
severity of the disorder is met when the requirements in A, B, C, or D are satisfied/ith
respect to Listing 12.05C this means the “requiesel of severity” is met when the claimant
satisfies the requirements of “a valid verbal, perfance, or full scale 1Q of 60 through 70 an
physical or other mental impairment impagian additional and significant work-related
limitation.” Id.; see McGrew v. ColvjriL3-cv-01909, 2015 WL 1393291, *7 (D. Or. Mar. 25,
2015) (noting that the “egience of deficits in adaptive furmtiing is considered when analyzi
the introductory paragraph of Itisg 12.05 and the severity of those deficits is considered ir]
subparts A through D.”). Here, there is neplite that Mr. Blacktongue met these latter
requirements.
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deficits in adaptive functioningxist, not evidence that a claimant has no adaptive functioning
skills” and “having some work history and posseg average living skills and the ability to
drive does not indicate that a ctant does not have deficitsaalaptive functioning”). Thus,
even if a claimant’s current functioning wesdevant, the evidendbe ALJ cites does not
undermine the evidence of adaptive deficiismpio age 22, nor doesestablish that Mr.
Blacktongue has no current deficits in adapfivectioning. Rather, the ALJ acknowledges that
Mr. Blacktongue has lifelong issues with readiwgting, and other cognitive deficits, that his

wife has to help him with paperwork, and lintiisn in the RFC to unskilled, repetitive, routing

work and GED level 1 in language. Tr. 29, 31, 34.

Under the circumstances, the Court finds themfficient evidence to establish that Mr.

=

Blacktongue had deficits in adage functioning initially manifeted during thelevelopmental
period, and, therefore, that batisfied the requirements of Listing 12.05C. No further
proceedings would be usettcause the record is fully developed and establishes Mr.
Blacktongue should have been found disabled at step tBeeHarman v. Apfe?11 F.3d
1172, 1178 (9th Cir. 2000) (holding that “thecgsion of whether to remand for further
proceedings turns upon the likely utility of symtoceedings.”). Accordingly, remand for an
award of benefits is appropriate in this cs&ee Benecke v. Barnha879 F.3d 587, 593 (9th
Cir. 2004).
IX. CONCLUSION
For the foregoing reasons, the Commissioner’s final decisiBEVERSED and this

case IREMANDED for an award of benefits under semte four of 42 U.S.C. § 405(Q).

' Because the Court finds Mr. Blacktongue meets Listing 12.05C, it need not address his|other

assignments of error.
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DATED this 25 day of January 2017.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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