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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JILLIANE HOBBS,
Case No. 2:16-cv-00919-KLS
Plaintiff,
V. ORDER REVERSING AND
REMANDING DEFENDANT'S
NANCY A. BERRYHILL, Acting DECISION TO DENY BENEFITS

Commissioner of Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of her

applications for disability insuree and supplemental security inu® (SSI) benefits. The partigs

have consented to have this matter hearthéyindersigned MagisteaJudge. 28 U.S.C. §
636(c), Federal Rule of Civil Bcedure 73; Local Rule MJR 13.Rbe reasons set forth below
the Court finds that defendant’s decision to demelies should be revesd, and that this matte
should be remanded for furth@dministrative proceedings.

FACTUAL AND PROCEDURAL HISTORY

On October 10, 2012, plaintiff filed an applice for disability inswance benefits, and
on October 31, 2012, she filed another one for SSifitenalleging in both applications that sh
became disabled beginning January 1, 2012. Dkt. 10, Administrative Record (AR), 12. Bo

applications were denied on initial adnstrative review ad on reconsideratiomd. At a hearing

! Nancy A. Berryhill is now the Acting Commissioner ofc&t Security. Pursuant to Federal Rule of Civil
Procedure 25(d), Nancy A. Berryhill should be substdifor Acting Commissioner Carolyn W. Colvin as the
defendant in this suit. The Clerk is directed to updateldieket, and all future filings by the parties should reflect
this change.
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held before an Administrativeaw Judge (ALJ), plaintiff, re@sented by counsel, appeared ar
testified, as did a vocationatgert. AR 32-73. At the hearinglaintiff amended her alleged
onset date of disabilityo April 30, 2013. AR 12.

In a written decision dated SeptemBdr 2014, the ALJ found that plaintiff could
perform other jobs existing significant numbers in the natial economy, and therefore that
she was not disabled. AR 12-24. On May 2016, the Appeals Council denied plaintiff's
request for review of the ALJ’s decision, madgithat decision the final decision of the
Commissioner, which plaintiff #n appealed in a complainttiwvthis Court on June 16, 2016.
AR 1; Dkt. 1-3; 20 C.F.R. 8§ 404.981, § 416.1481.

Plaintiff seeks reversal of the ALJ’s dsioin and remand for an award of benefits,
arguing the ALJ erred:

(2) in evaluating the medical opom evidence in the record;

(2) in assessing plaintiff's credibility; and

3) in finding plaintiff could perfan other jobs existig in significant
numbers in the national economy.

For the reasons set forth belawe Court agrees the ALJ erred in evaluating the medical opi
evidence, and thus in finding plaintiff coyperform other jobs, but finds remand for further
administrative proceedings is warranted.
DISCUSSION

The Commissioner’s determination that a claimant is not disabled must be upheld i
“proper legal standards” have been applied| e “substantial evidence in the record as a
whole supports” that determinatiddoffman v. Heckler785 F.2d 1423, 1425 (9th Cir. 1986);
see also Batson v. Comm’r of Soc. Sec. Ad®&® F.3d 1190, 1193 (9th Cir. 200€xarr v.

Sullivan 772 F.Supp. 522, 525 (E.D. Wash. 1991) d&cision supported by substantial
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evidence nevertheless will be set aside if the proper legal standards were not applied in w
the evidence and making the decisidddrr, 772 F.Supp. at 525 (citiffrawner v. Sec’y of
Health and Human Sers839 F.2d 432, 433 (9th Cir. 1987pubstantial evidence is “such
relevant evidence as a reasonable mind nagbépt as adequate to support a conclusion.”
Richardson v. Peralegl02 U.S. 389, 401 (197{gitation omitted)see also BatsqQr859 F.3d at
1193.

The Commissioner’s findings will be upheiflsupported by inferences reasonably
drawn from the record Batson 359 F.3d at 1193. Substantialdance requires the Court to
determine whether the Commissioner’s determameis “supported by morthan a scintilla of
evidence, although less than a preponusgaf the evidencs required.”Sorenson v.
Weinberger514 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evidence admits of more thaf
rational interpretation,” thatecision must be upheldllen v. Heckler749 F.2d 577, 579 (9th
Cir. 1984). That is, “[w]here #re is conflicting evidence suffemt to support either outcome,”
the Court “must affirm the decision actually mad&llen, 749 F.2d at 579 (quotirighinehart v.
Finch, 438 F.2d 920, 921 (9th Cir. 1971)).

l. The ALJ's Evaluation of the Medical Opinion Evidence

The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidenceeddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998). Wherg

eighing

none

the evidence is inconclusive, “questions of credibility and resolution of conflicts are functigns

solely of the [ALJ].”Sample v. Schweike894 F.2d 639, 642 (9th Cir. 1982). In such situatiol
“the ALJ’s conclusion must be upheldMorgan v. Comm’r of the Soc. Sec. Admi69 F.3d
595, 601 (9th Cir. 1999). Determining whether incaesisies in the evidenc¢are material (or

are in fact inconsistenciesalt) and whether certaifactors are relevant to discount” medical
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opinions “falls withinthis responsibility.’1d. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdReddick 157 F.3d at 725. The ALJ can do thi
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation thewf, and making findingsld. The ALJ also may draw inferences
“logically flowing from the evidence Sample 694 F.2d at 642. Further, the Court itself may
draw “specific and legitimate infences from the ALJ’s opinionMagallanes v. Bower881
F.2d 747, 755, (9th Cir. 1989).

The ALJ must provide “clear and convincingtasons for rejectg the uncontradicted
opinion of either a treating or examining physiciaester v. Chater81 F.3d 821, 830 (9th Cir.
1996). Even when a treating oraemining physician’s opion is contradictedhat opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.'1d. at 830-31. However, the ALJ “need not discal®vidence presented” to him g
her.Vincent on Behalf of Vincent v. Heckl@B9 F.2d 1393, 1394-95 (9th Cir. 1984) (citation
omitted) (emphasis in original). The ALJ mostly explain why “significant probative evidenct
has been rejectedld.; see also Cotter v. Harri$42 F.2d 700, 706-07 (3rd Cir. 198Garfield
v. Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimaBee LesteB1 F.3d at 830. On the other hand, an ALJ ne¢
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical finds” or “by the record as a wholéBatson v. Comm’r of
Soc. Sec. Admin359 F.3d 1190, 1195 (9th Cir. 2004ge also Thomas v. Barnhg278 F.3d

947, 957 (9th Cir. 2002);,onapetyan v. Haltei242 F.3d 1144, 1149 (9th Cir. 2001). An
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examining physician’s opinion is “entitled toegiter weight than the opinion of a nonexaminir
physician.”Lester 81 F.3d at 830-31. A non-examining physician’s opinion may constitute
substantial evidence if “it is consistent widther independent evidence in the recold. at
830-31;Tonapetyan242 F.3d at 1149.

A. Dr. Thompson

In terms of the medical opinion ewdce in the record, the ALJ found:

Rodney Thompson, MD, the claimantteating physician, completed a

guestionnaire regarding the claimantimétioning in which he opined that the

claimant could sit for about 4 hours astdnd/walk for about 4 hours in an 8

hour workday. Dr. Thompson opined thia¢ claimant could frequently lift

less than 10 pounds. Dr. Thompson opined the claimant would be absent

from work twice a month. Dr. Thompsailso completed several evaluations

for Washington State’s Department ofci&d and Health Services (DSHS) in

which he opined that the claimant could do sedentary work. The undersigned

has considered Dr. Thompaon’s opinion gnes it some weight to the extent

that he opines that the claimant is able to work, given some limitations.

However, after a careful review tife evidentiary read, the undersigned

finds that the claimant is able to dedethan the full range of light work, and

is not quite as limited as Dr. Thompson suggests.
AR 21-22 (internal citations omitted). Plainti#ffgues these reasons for rejecting the opinion
evidence from Dr. Thompson are not valid. The Court agrees. Although the ALJ stated he
to his conclusion after a “careftdview of the evidentiary record,” he gave no indication as t
what specific evidence he considered in coming to that concli&s&karrison v. Colvin 759
F.3d 995, 1012-13 (9th Cir. 2014) (“[A]n ALJ errs @rhhe rejects a medical opinion or assigr
it little weight while doing ndting more than ignoring it, ags@g without explanation that
another medical opinion is more persuasive, iticizing it with boilerplate language that fails
to offer a substantive basior his conclusion.”).

Defendant argues the ALJ “cited extensivelyite medical record and to the evidence

Plaintiff's daily activities before he addredshe medical opinionsDkt. 16, p. 15. The problen
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is that the ALJ made no connection between tasudision of that evidence and his evaluatiorj
the opinion evidence from Dr. Thompson. Thusilevhs defendant points out — and as noted
above — an ALJ may reject a treating physi@gaspinion “by setting out a detailed and thorou
summary of the facts and conflieg clinical evidence, stating his interpretation thereof, and
making findings,” the ALJ did not adequBtstate his interpretation thereof helReddick 157
F.3d at 725. In addition, although tBeurt itself may draw “specidiand legitimate inferences
from the ALJ’s opinion,” the complete lack of suah interpretation leaveke Court without an
adequate basis to do ddagallanes 881 F.2d at 755.

B. Dr. Seville

Plaintiff also challengethe ALJ’s following findings:

Paul Seville, MD, a consultative phydiexaminer, opined that the claimant’s
maximum standing/walking capacity wiasited to at least two hours. Dr.
Seville opined that the claimant’s Ruum sitting capacity was limited to at
least four hours. Dr. Sevili@dicated that the claiant’s maximum lifting and
carrying capacity was less than 10 pounds occasionally and frequently. Dr.
Seville opined that climbing, balaing, stooping, kneeling, crouching, and
crawling could be done on an occasidoasis. Dr. Seville noted that the
claimant should be limited in worlkgnat heights. DrSeville’s opinion is

given some weight; however, his opinion was based on a one-time evaluation
of the claimant, and he did not have the benefit of reviewing subsequent
medical records, including MRIs anerays that showed that while the
claimant had some degenerative changé®r lumbar, thoracic, and cervical
spine, these symptoms from these impants were adequately managed with
medications, and would not be quiteliasiting as Dr. Seville’s opinion would
suggest.

AR 21 (internal citations omitted). Here too the Gagrees with plaintiff that the ALJ erred. A

plaintiff points out, the mere fatat Dr. Seville examined pl#iff one time is not alone enough

to discount the credibiljtof that opinion, since examining physicians in general see claimar

a one-time basis before opining as to their fimmal capacity. Nor does the medical evidence|i

the record necessarily show plaintiff's impairments were adelyumanaged with medications
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after Dr. Seville issued his opon. Rather, that evidence indicapaintiff had continuing pain,
tenderness, muscle spasm, and restricted r@ngetion, despite the presence of other medic
records also indicating minimal findings$ times. AR 386, 404-05, 485, 500, 502-04, 626-29,
631, 633-41, 643, 653-55, 661, 670-71, 674, 704-06. Aaegisdithe ALJ’s rejection of Dr.
Seville’s opinion cannot be said to ®epported by substantial evidence.

[l The ALJ's Step Five Determination

The Commissioner employs a five-step “sagia evaluation process” to determine
whether a claimant is disabled. 20 ®F§ 404.1520, § 416.920. If the claimant is found
disabled or not disabled anhy particular step thereof, the digaly determination is made at thg
step, and the sequential evaluation process &a#sid A claimant's RFC assessment is used
step four of the process to determine whethasrlshe can do his or her past relevant work, a
at step five to determine whether hesbe can do other work. SSR 96-8p, 1996 WL 374184 1
It is what the claimant “can still do despite his or her limitatiors.”

A claimant’s RFC is the maximum amount ofnkdhe claimant is able to perform base
on all of the relevant evidence in the recadd However, an inability to work must result from
the claimant’s “physical amental impairment(s).Id. Thus, the ALJ must consider only those
limitations and restrictions “attributable to medically determinable impairmddtdri assessing
a claimant’'s RFC, the ALJ also is requireditscuss why the claimant’s “symptom-related
functional limitations and restrictis can or cannot reasonablydmeepted as consistent with t
medical or other evidenceld. at *7.

The ALJ in this case assessed the following RFC:

to perform light work . . . with the following additional limitations. The

claimant can frequently lift/carry 10 pounds. She can frequently reach,

handle, finger, and feel. The claimant can lift her armsto shoulder height
but not higher. She can perform unskilled, repetitive, routine work. The
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claimant will be off task at work 9% of the time but will still meet
minimum production requirements of thejob. The claimant will be
absent from work 1 time every 2 months.
AR 17-18 (emphasis in the original). But becaase@liscussed above the ALJ erred in failing 1
properly evaluate the medical opinion evideimcthe record, the ALJ’'s RFC assessment cani
be said to completely and accurately descaibef plaintiff's functional limitations.
If a claimant cannot perform his or her pastvant work, at step five of the sequential
disability evaluation process tiA¢.J must show there are a sijcant number of jobs in the

national economy the claimant is able to Backett v. Apfell80 F.3d 1094, 1098-99 (9th Cir.

1999); 20 C.F.R. 8 416.920(d), (e). The ALJ carthi® through the teshony of a vocational

expert.Osenbrock v. ApfeR40 F.3d 1157, 1162 (9th Cir. 2000gcketf 180 F.3d at 1100-1101.

An ALJ’s step five determination will be uphefdhe weight of the medical evidence supports

the hypothetical posed the vocational experiartinez v. Heckler807 F.2d 771, 774 (9th Cir|
1987);Gallant v. Heckler753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’'s
testimony therefore must be reliable in lightleé medical evidence tpualify as substantial
evidenceEmbrey v. Bower849 F.2d 418, 422 (9th Cir. 1988). Accordingly, the ALJ’s
description of the claimant’s functional litations “must be accurate, detailed, and supported
the medical record.Id. (citations omitted).

The ALJ found plaintiff could perform otheshs existing in significant numbers in the
national economy, based on the vocational expert’s testimony offered at the hearing in res
to a hypothetical question concerning an irdiinl with the same age, education, work
experience and RFC as plaintiff. AR 23-24. Batause as discussed above the ALJ erred in
assessing plaintiff's RFC, the hypothetical quasthe ALJ posed to theocational expert — ang

thus that expert’s testimony and the ALJ’s rediauthereon — also cannot be said to be suppo

ORDER -8

o

ot

by

sponse

'ted




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

by substantial evidence or free of error.

[I. Remand for Further Administrative Proceedings

The Court may remand this case “either fdditional evidence and findings or to awar
benefits.”Smolen v. ChateB0 F.3d 1273, 1292 (9th Cir. 1996). Generally, when the Court
reverses an ALJ’s decision, “the proper course, except in ratengtances, is to remand to th
agency for additional investigation or explanatiddehecke v. Barnhgr879 F.3d 587, 595 (9th
Cir. 2004) (citations omitted). Thus, it is “theusual case in which it dear from the record
that the claimant is unable to perform galr@mployment in the national economy,” that
“remand for an immediate awaodl benefits is appropriateld.

Benefits may be awarded where “the redoad been fully developed” and “further
administrative proceedings would serve no useful purp&udlen80 F.3d at 129Z24olohan v.
Massanarj 246 F.3d 1195, 1210 (9th Cir. 2001). Specificdbgnefits should be awarded whe

(1) the ALJ has failed to provide legaBufficient reasons for rejecting [the

claimant’s] evidence, (2) there are no ocansling issues that must be resolved

before a determination of disability caa made, and (3) it is clear from the

record that the ALJ would be requiredfiiod the claimant diabled were such
evidence credited.

Smolen80 F.3d 1273 at 129R®)cCartey v. Massanark98 F.3d 1072, 1076-77 (9th Cir. 2002).

Because issues remain in regard to the medgiaion evidence in the record, plaintiff's RFC,
and her ability to perform othgobs existing in significant numbers in the national economy,
remand for further consideration thiose issues is warranted.

Plaintiff argues the evidencetime record supports a findingathshe is limited to the full
range of sedentary work, which given her agducation, and lack afansferrable skills, a
determination of disability under the Conssioner’'s Medical Vocational Guidelines is

warranted. Dkt. 12, p. 17 (citing 20 C.F.R. 24, Subpt. P, App. 1, § 201.14). She further
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argues that even if she does not meet thoseeuas, her limitations prevent her from workin
on a regular and sustained babisaddition, plaintiff points tdhe testimony of the vocational
expert that an individal who requires four 10 to 15 minutesbks per day in additional to lunch
is off pace or task more than 15% of the day, or misses more than one day of work per mg
could not be competitively employed. (citing AR 68-69). Lastly, @intiff notes that in terms
of the jobs the vocational expedentified she could ddpoth require repeatemt frequent use of
the handsld. (citing AR 69).

Where the ALJ has failed “to provide adetgugeasons for rejecting the opinion of a
treating or examining physician,” that opiniganerally is credited “as a matter of laweéster
81 F.3d at 834 (citation omitted). On the athand, remand for further proceedings is
appropriate “when, evehaugh all conditions of theSmolef credit-as-true rule are satisfied, g
evaluation of the record as dwole creates serious doubt thata@mlant is, in fact, disabled.”
Garrison v. Colvin 759 F.3d 995, 1021 (9th Cir. 2014).Theutx finds that notwithstanding thg
ALJ’s errors in evaluating the medical opinievidence discussed above, serious doubt rem3
as to whether or not plaintiff is in fact disathl@ his is because not onblyit far from clear that
the record as a whole suppditig full range of limitations Br. Thompson and Seville assesse
but that not all the additionahtitations plaintiff cites are gported by the opion evidence the
ALJ improperly rejected. For example, Dr. Sevitbeind no limitations on use of the hands, nd
for extra breaks, missing work days, or restrictions in pace. AR 378. As such, the Court d¢g
to apply the credit as true rylend instead finds remand for funttelministrative proceedings 4
opposed to an outright award of bdtsefs appropriate in this case.

CONCLUSION

Based on the foregoing discussion, the €bads the ALJ improperly determined
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plaintiff to be not disabled. Dendant’s decision to deny benefits therefore is REVERSED a
this matter is REMANDED for fulter administrative proceedings.

DATED this 31st day of January, 2017.

@4 A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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