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3 UNITED STATES DISTRICT COURT

WESTERNDISTRICT OFWASHINGTON

9 AT SEATTLE
10 JOHN R. BUND Il et al., CASE NO.C16-920 MJP
11 Plaintiff, ORDERON MOTION FOR

SUMMARY JUDGMENT
12 V. DISMISSAL OF CLAIMSBY
HANOUSEK PLAINTIFFS

13 SAFEGUARD PROPERTIES LLC
14 Defendant.
15
16 The above-entitled Court, having received and reviewed:
17 1. Defendant’s Motion for Summary Judgment Dismissal of Claims by Plaintiffs
18 Hanousek (Dkt. No. 119), Plaintiffs’ Opposition to Defendant’s Motion for Summary
19 Judgment Dismissal of Claims by Plaintiffs Hanousek (Dkt. No. 133), Defendant's
20 Reply in Support of Motion for Summary Judgment (Dkt. No. 135); and
21 2. Defendant’'s Supplement to Motion for Summary Judgment on Hanouseks’ Claipns
22 (Dkt. No. 196), Plaintiffs’ Response to Defendant’s Supplement to Motion for
23 Summary Judgment on Hanouseks’ Claims (Dkt. No. 198kendant’s
24
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Supplemental Reply Brief in Support of Motion for Summary Judgment on
Hanouseks’ Claims (Dkt. No. 201);
all attaded declarations and exhibits, and relevant portions of the record, rules as follows:
IT IS ORDERED that the motion is GRANTED and the claims of the Hanousekifi¢ai

are DISMISSED with prejudice.

Backaround

This motion is related to the abogatitledputative class action. Mandy and Garrett
Hanousek (“the Hanouseks”) are named plaintiffs in the lawsuit. Defendantsseeksry
judgment of dismissal regarding all the Hanouseksims. The following facts not disputed:

November 1, 2007 The Hanouseks took ownership of their home (the mortgage on whict
held by nonparty Nationstar).

September 2012 After defaulting on their loan, Hanouseks moetskwhere.

July 2, 2013 Nationstar hiredAssurant Field Services for “property preservation and
inspection services’Assurant hired a vendor who changed the locks ¢
the Hanouseks’ home. Photographs of the interior of the home show
barstools belonging to the Hanouseks still in the horaeday.

July 10, 2013 A gascut vendor hired by Assurant took photograiplithe exterior
which showthat the Hanouseks’ grill was still on the back patio that dg

July 19, 2013 The Hanouseks returned to the home and discovered that the two ba
and the grilweremissing. They also discovered a sticker on the exter
of a window beside their front door. The sticker read:

We found this property to be vacated/abandoned. Thisinformation will be
reported to the mortgage holder. The mortgage holder has the right and
duty to protect this property. The property may be rekeyed and/or
winterized within three days. If this property is NOT VACANT, please
call Safeguard Properties at 877-340-8482. (Dkt. No. 52-1, p. 2;
emphasis supplied.)

February 2015 Nationstar foreclosed on the property.

! Plaintiffs claim to lack evidence of this, but Safeguard provides declarations déesentatives of Nationstar arj
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Assurant (Dkt. Nos. 116 and 118) to this effeand the Hanouseks do not dispute the evidBeéendanprovides.
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February 23,2015 Ownership of the property was transferred from the Hanouseks to Fa
Mae.
May 8, 2015 Safeguard’s recordeflect thereceipt of the first order fagervices

involving entry oo the property.(Dkt. No. 50-1, Ex. 2.)

The Hanouseks have alleged claims against Safeguard for trespass (comiauad law

statutory), violations of the Consumer Protection Act, and conversion.

Discussion
The legal standard governing the granting of summary judgments is well known.
Summary judgment is appropriate where the non-moving party lacks competiEamoevio

establish grima facie case._Ceotex v. Catrett77 U.S. 317, 322 (1986). The moving party

meets its burden by showing that the non-moving party lacks the requisite eviolerehat
showing is made, the burden shifts to the non-moving party to rebut the movant’sigraof.
325. Summary judgnm is warranted where the noemoving party fails to demonstrate the
existence of an element essential to the case on which that party bearslémedbyroof. 1d. at
322-23.

In demonstrating that these plaintiffs have no other evidence than thegere$dme
above-noted sticker on their windoBafeguard has met its initial summary judgment burden
demonstrating that the Hanouseks lack the requisite evidence to support thaiotlagspass
and conversion. The burden shifts to the Hanouseks toDetiemdaris proof. Celotex v.
Catrett 477 U.S. 317, 322 (1986). That rebuttal must contain more than conclusory allegg

or speculations. T.W. Elec. Service, Inc. v. Pacific Elec. Contractors Assoc’n, 809 F.2d 63

630-32 (9th Cir. 1987).

The mere existence of a scintilla of evidence... will be insufficient; there must b
evidence on which the jury coutdasonably find for the [non-moving party].

Anderson v. Liberty Lobby, Inc477 U.S. 242, 252 (1986)(emphasis supplied).

nnie

of

tions

6,

ORDER ON MOTION FOR SUMMARY JUDGMENT DISMISSAL OF CLAIMS BY HANOUSEK
PLAINTIFFS - 3



1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

The Hanouseks acknowledge that the only evidence supporting their claims that
Safeguard entered their property in July 2013 and took their possessions is thérstciaind
on their window. (Dkt. No. 102, Depo. of M. Hanousek, 14:16-15:3, 29:9-12; Dkt. No. 101
Depo. of G. Hanousek, 10:13-19, 11:4-6, 31:13219.)

Summary judgment is appropriate only if “there is no genuine dispute as tocdenal
fact” and the “movant is entitled to judgment as a matter of law.” FRCP 5Bta)undisputed
facts are

e Assurant was hired by Nationstar in 2013 to provide foreclosure “services;”
e Assurant dispatched its vendors to the property in July of 2013;

e The missing barstools were still on the property on July 2, 2013 and the missing grill wa

still on the property on July 10, 2013;

e A sticker of the kind used by vendors hired by Safeguard was found on the Hanous|
door on July 19, 2013; and

e There is no evidence that Safeguard was hired to provide foreclosure seracés pri
2015.

The Hanouseks cite as “disputed material facts”

¢ Whether agents of Safeguard entered onto their property in July 2013
e How Safeguard’s sticker got on their window
e Who took their property and how that person or persons gained access to their hon

The Hanousekargue that these are disputed material facts which defeat summary
judgment, but theispeculatiorthat it was Safegualagentsvho entered onto their property,
placed the sticker on their window and took their possessions in July of 20t3Safeguard’s
denial of those speculations — does not transform that speculation into disputed issuegaif

fact. The Hanouseks’ “disputed material facts” are merely questions for which no onthe ng

2 Even if the sticker somehow constituted proof that Safegioarah agent of Safeguarkad been on the property
in July 2013, it still would not be evidenedased on the languagetbg sticketthat the propertyrhay be rekeyed

eks’

mat

and/or winterized>that Safeguard had been inside the home.
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Hanouseks, Safeguard, or the Court — has an answer at this point. That does not make th
“disputed.”

In the face of Safeguard’s motion claiming that the Hanouseks do not have sufficie
evidence to establish their claims, the$aintiffs are required to come forward with evidence
sufficient for a jury to feasonablyind” in their favor. If this went tarial, and the Hanouseks
put onthe evidencé¢hat they hd found the Safeguard sticker on their window (and nothing
more), rested, and a jury found in their favor, the Court would be complhatily its authority
to grant a judgment notwithstanding therdictin Safeguard’s favor It would be, in fact,
unreasonable to conclude, on the basis on the sticker alone — and in the face of Safeguar

that they were not hired to do work on the property until nearly two years afterrbedeis’

possessins went missing- that Safeguard was responsible for the loss. From that failure of

proof, all of the Hanouseks’ claims falil.

Supplemental briefing

The Courtgave Defendarddditional time to file supplemental briefiog this motion
relying on its repesentation that it had discovered “additional evidence” upon which to assé
right to dismissal of the Hanouseks on summary judgment. Their “additional evidemes!' t
out to be further testimony from Nationstar that the company hired Assargnéforeclosure
services on the Hanouseks’ property, and that its records show that Assurand ¢charngek on
the Hanouseks’ house.

The Court agrees with Plaintiffs that Safeguagediditionad evidence is duplicative and
insubstantial anthatDefendant has basically used the opportunitgtargue its original
summary judgment theorieglowever, this does nothing to change the basic summary judg

equation which is fatal to the Hanouseks’ clainesen viewing the evidence in the light most
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favorable to the Hanouseks, it would notrbasonabléo base liability on evidence this meagg
Safeguard is still entitled to summary judgment dismissing the Hanouseks’ atairthe Court
will so order.
Conclusion

Defendanhas met its burden on summary judgment of demonstrating the Hanouse
plaintiffs lack the requisite evidence to support their claims of trespas®anersion. The
burden shifts to the Hanouseks, who have been unable to satisfy rebut Defendant’s proof
either further evidencef their claims or a demonstration of material disputed facts sufficient
warrant denial of the motion.

On that basis, the Court will GRANDefendaris motion and DISMISS the claims of th

Hanouseks with prejudice.

The clerk is ordered to provide copies of this order to all counsel.

Dated January 12, 2018.

Nt

Marsha J. Pechman
United States District Judge
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