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8 UNITED STATES DISTRICT COURT

WESTERNDISTRICT OFWASHINGTON

9 AT SEATTLE
1C JOHN R. BUND Il et al., CASE NO.C16-920 MJP
11 Plaintiffs, ORDERON MOTION TO DISMISS
12 V.
13 SAFEGUARD PROPERTIES LLC
14 Defendant.
15
16 The above-entitled Court, having received and reviewed:
17 1. Defendant’s Motion to Dismiss Fourth Amended Complaint (Dkt. No. 244),
18 2. Plaintiffs’ Response to Defendant’s Motion to Dismiss Fourth Amended Complaint
19 (Dkt. No. 266),
20 3. DefendanSafeguard’s Reply in Support of Its Motion to Dismiss Fourth Amended
21 Complaint (Dkt. No. 272),
22 || all attached declarations and exhibits, and relevant portions of the record, and fallesva:
23 IT IS ORDERED that the motion to dismiss is DENIED.
24
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Backaround

Defendant contracts with mortgage lending and service organizations to provide
“property preservation services” on the homes of borrowers in default. (Dkt. No. 224, Fou
Amended Complaint (“4AC”) 11 1.1, 4.9.) The company then contracts with a vendor nety
which enters the properties, drills out and replaces existing locks (or plaltesksaor
lockboxes on the doors), and performs other “preservation services” such as iwmtbgz
home prior to foreclosure and saléd. {1 1.1, 1.2, 1.4, 1.9, 4.9-4.36.) Plaintiffs allege that
damage to property and removal of personal property is not uncomidofif.7, 1.8, 1.12,
4.14, 4.15, 4.27, 4.38, 4.40-45, 5.10, 5.36, Exs. A-C.)

The lenders, servicers and their agents purport to derive their authority to ctredect t
activities prior to the completion of foreclosure from language in the form dé¢déast known
as “entry provisions.” 1¢l. 1 1.2.) In a lawsuit brought against a mortgage lender, the entry
provisions were found to be unenforceable, an unauthorized violation of possessory rights

derogation of RCW 7.28.230. Jordan v. Nationstar Mortgage, LLC, 185 Wn.2d 876, 888-§

(2016).
The Court has certified a class in this litigation which is defined as:

All current and former citizens of Washington State who own or owned residential

property in Washington State subject to a loan that was in default, which residence
entered by Safeguard or its agents and the lock(s) changed prior to completion of g
foreclosure and within the applicalgatute of limitations.

(Dkt. No. 204, Order on Class Certification at 2.) The Cdentied a request to certify a sub
class with conversion clams and, in a related order, dismissed the claims of naimétsplith
conversion claims against Defendant (Dkt. No. 223, Order on Summary Judgment), vhich

the class with a single named plaintiff.
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Plaintiffs havefiled a Fourth Amended Complaint (Dkt. No. 224; “4AC”) whichihe
subject of the instant motion to dismiss. Plaintiffs added an additional set af pamiffs (S.
Scott James and Noel L. James) and allege causes of action for intentionalligedtieg
common law trespass, statutory trespass and violations of the Washington ConstectoRr

Act (“CPA”). Defendant moves to dismiss all cfes.

Discussion

Standard of review

A court ruling on a 12(b)(6) motion is required to accept the plaintiff's al@gass true

and construe them in the light most favorable to the plaintiff. Cousins v. Lockyer, 568 F.3

1063, 1067 (9th Cir. 2009). Upon a finding that the plaintiff has plead “enough facts to stg
claim to relief that is plausible on its face,” the Court will deny a motion to dismiss. Bell

Atlantic. Corp. v. Twombly, 550 U.S. 544, 570 (2007A claim has facial plausibility when th

plaintiff pleads factual content that allows the court to draw the reasonédrienice that the

defendant is liable for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009

The plausibility sandard simply requires the complaint to “raise a reasonable expectation t
discovery will reveal evidence to support the allegatioi&arr v. Baca652 F.3d 1202, 1217

(9th Cir. 2011)quotingTwombly, 550 U.S. at 556).

Timeliness
Plaintiffs make amnitial challenge to this motion on grounds that it is untimely. They
cite FRCP 12(g)(2), which prohibits, on a second or successive FRCP 12 motion, raising §

objection which was previously available. It is not meritorious.
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In the first placeDPefendanthas not brought a prior motion to dismiss pursuant to FR
12. Its earlier motion to dismiss class allegations was brought under ERGReeDkt. No.
14.) The Court cited a 12(b) standard in ruling on the motion, but it was analyzed and deq
under the requirements of Rule 23. (Dkt. No. 43, Order at 8.) Secondly, the rule in the Ni
Circuit is that, “on filing a [newhmended complaint which carrief®}er the causes of action 0
the [previous] amended complaint, the [defendants are] free leraip@the entire new

complaint.” Sidebotham v. Robinson, 216 F.2d 816, 823 (9th Cir. 1954).

Defendant motion to dismiss is timely in its entirety.

Application of Jordan

Defendantdevotes several pages of briefing to arguing Jbatlan v. Nationstar

Mortgage, LLC 185 Wn.2d 876 (2016) is inapplicable. It argues that the case contarded

liability and says nothing about “mortgage service providers” such as Safegugoeés tin to
contend that, since possession and control are “exclugtiaritiffs cannot simultaneously
pursue recovery against lenders and mortgage service providers on a the@gttledteecised
“exclusive possession” over the borrowers’ property.

The Court does not intend at this juncture to make a defirgénerakuling on the

applicability ofJordan, but does note that, although the opinion itself is narrowly drawn, the

Jordancourt did not explicitly limit its ruling to mortgage lenders. If the legal principles
enunciated are applicableother contexts, the Courtpgrfectly within itsauthority to apply
them. Additionally, the opinion refers to the “right to exclusive possession” of thewsos,

and the interference with that right. There is nothing in the opinion about the lendergs havi

ided

nth
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exercised (or havingp exercise) “exclusive possession” in order to be liable, and nothing th
says that more than one entity cahimderferewith the right to exclusive possession.
Furthermorealthough themendeaomplaint does allege thadrdan applies to

Safeguardthe Court does not find it appropriate in the context of a motion to dismiss (whic
tests whethePlaintiffs have adequately stated a claim upon which relief can be granted) to
a sweeping ruling that a precedent does or does not apply to the facts ofathiecise. Where
appropriate, the Court wilnalyzePlaintiffs’ causes of action in light of the legal principles
announced in Jordaand decide whether they are applicablBédendant or not on a claim by
claim basis. The most the Court vallyin response t®efendant opening argument is thit

cannot rule, as a general matter, tt@tdandoes nofpply in this circumstance.

Common law tort claims (Count |: common law trespass; Count I11: negligent tr espass;

Count V: negligent supervision?)

Independent duty doctrine

Defendanfirst argues that all the tort claims must be dismissed under the independ
duty doctrine, which states that no claims under tort can arise out of a contraletii@hship
unless the defendant breached a duty which arises independently of the contraciodEast

Horse Harbor Fdn., Inc170 Wn.2d 380, 389 (2010).

This is a curious argument, since it relies on (1) a contract provision which has bee
declared unenforceable by the Washington Supreme Court aadd@2jract to whiclbefendant
is not a party. Furthermore, elsewhere in its briefing (regarding thectzitd), Defendangoes

to great lengths to articulate how its practices have no impact on the public ddeagse it

at

=

make

ent

1 Plaintiffs haveabandonedhis claim.
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does not target consumers (and therefore presumably has no commerciaticaineationship
with them), only mortgage lenders and servicers.

Additionally, the test for the applicability of an “independent duty” analgsitsron the
ability to identify whether an obligation exists and, éxists, what the measure of care is and

whom it is owed._Vanishing Prices, LLC v. Bella’s Voice, 195 Wn.App. 1060 (200i&.

obligation is cleain this context: the obligation not to trespass on the property of another o
any other waymproperl interfere with someone else’s exclusive right to possession of thei
property.

The independent duty doctrine does not entitle Defertdatismissal of Plaintiff’ tort
claims.

Count I: Common law trespass

The elements of this tort are

(1) an invasion of property affecting an interest in exclusive possession, (2) an
intentional act, (3) reasonable foreseeability that the act would disturb the
plaintiff's possessory interest, and (4) actual and substantial damages.

Grundy v. Brack Family Trust, 151 Wn.App. 557, 567 (2009)(quoting Wallace v. Lewis Co

134 Wn.App. 1, 15 (2006)).

Defendantrgues that this claim should be dismissed because, as a matter of law, i
their lender/clients, not Safeguard, which come into possession of the property. arhis is
misreading of the requisite elements, which require only “an invasmifiecting an interest in
exclusive possessidnWhether the trespassing party “comes into possession” of the propel
means of their trespass is irrelevadiaintiffs allege thaDefendant’s practices affect their

interest in exclusive possession, which is all that is required.
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Defendamng next contend that, because the entry onto the property of the named pla
(Bund and the Jameses) occurred pre-Jordan, any injuries occurring to themotweesonably
foreseeable. The Court agreath Plaintiffs: this argument relies on information outside of tl
complaint and thus is inappropriate for a motion to dismiss. In addition, the definition of th
class is such that it includesrbowers whose properties were entered ugdtar Jordan —
Defendantdoes not address the legal significance of that fact.

Count lll: Negligent trespass

Liability under this tort is dependent upon the classic negligence elerdetytsbreach,

causation, and damages. Spencer v. Luton, 180 Wn.App. 1002 (2014). Deégjailant

interposes its “no duty” argument, citing the absence of any “relationshiiptive consumers
who comprise the class in this action — no contracts, no orders, no payments from the clas
members.

Defendantites to no case or statutory authority that such a relationship is required
a duty can arise. In fact, it seems ratheomatic thateveryonehas a duty not to trespass that
independent of angpecificrelationship with the trespassee. “Duty may be predicated on

violation of a statute or common law principles of negligen&etnethy v. Walt Failor’s, In¢.

97 Wn.2d 929, 932 (1982).

Defendant’s motion to dismiss this count will be denied.

intiffs

ne

e

bS

before

is

ORDER ON MOTION TO DSMISS- 7



1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Statutory tort claim (Count |1: RCW 4.24.630, intentional tr espass)?

The statute defines this tort as the act of “go[ing] onto the property of anotherhard ¢
(1) “remov([ing] timber, crops, minerals, or other similar valuable property fhentaind, or (2)
wrongfully caus[ing] waste or injury to the land, or (2) wrongfully injur[ing] personal proper
or improvements to real estate on the land.” RCW 4.24.630(1).

Defendant’s argument for dismissal of this cause of action rests on astyselective
reading of Plaitiffs’ allegations whereby Safeguard claims that Bund only alleges thahpkers
property was stolen, while the Jameses “do not present sufficient facts fremautourt could
plausibly infer that Safeguard wrongfully injured their personal property.” igMatt 14.) In
fact, bothPlaintiffs allege that Safeguard damaged the locks on the doors of their property
at 11 8.3, 8.4.)

Defendanis not entitled to dismissal of this count.

Consumer Protection Act (RCW 19.86 et seq.)

Defendantttacks this cause of action on multiple grounds.

Failure to satisfy FRCP 9(b)

Defendantites a long line of cases applying the FRCP 9(b) heightened pleading st
to CPA claims. $eeMotion at 15.) That standard requires plaintiffs to plead vattiqularity
the time, place, and content of the false representations to which it objectd,\asisl

responsible for the representations and what is false or misleading aboutrirertslenFed,

Wn. See. Litigations 42 F.2d 1541, 1547 n.7, 1548 (9th Cir. 1994).

2 Deferdantmakes passing reference to an “improper claim splitting” argument, buéfasithe Courto its

t

y

(4AC

andard

motion for partial summary judgment. This is not an issue for a motiasrtoss.
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The heightened standard is applied not only to claims specifically allegunduient
misrepresentations, but also to claims which are “grounded in fraud” or “sound in ftkaiohs
where a plaintiff alleges “a unified course of fraudulesriduct and rel[ies] on that course of

conduct as the basis of a clairwéss v. Ciba-Geigy Corp., 317 F.3d 1097, 1103-04 (9th Cir.

2003). Plaintiffsargue that they have not asserted any claims which specifically assertrfray
“sound in fraud.”

The Gurt finds that, while Plaintiffs clearly advocate for texeptiveguality of
Defendant’s conduct, the acts which form the basis of their complaint do not constitute
“fraudulent misrepresentations” in the sense that Defendant &lleged to have intentiaty
attempted to mislead Plaintifterough direct misrepresentation. The effect of its conduct is
alleged to have been deceptive, but this is not the same thing as alleging¢haibe
affirmatively represented that it had a right to do somethinghwlIm reality, it had no right to
do. In this regard, there is no fraud alleged in the amended complaint which triggers the
heightened pleading requirements for which Defendant advocates.

Not deceptive or unfair

Defendantargues that dismissal of the £ required because its practices are neithg
deceptive nor unfair.
The seminal CPA case defines “deceptive” as having the “capacity to deceive a

substantial portion of the public.” Hangman Ridge Riding Stables v. Safecin§itl€o., 105

Wn. 2d 778, 785 (1985) Defendantargues thaPlaintiffs have failed to allege in what way the
actions have deceived anyone. In f&tgintiffs do allege that “[Defendant’s] acts are decepti
because when Safeguard performs them, the property owner is unaataneyhare occurring,

and such acts are not authorized via any form deed of trust provision.” (4AC at 1 1Qtis3.)

ORDER ON MOTION TO DSMISS- 9
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not a strong articulation of “deceit” anajerestinglyis not whatPlaintiffs arguan their brief
when pressed to establish the adequacy of their pleading of “decepiiugir briefing relies on
the stronger argumetttat the act of rekeying deceptivetgpliesthatDefendanthas a right to
interfere with the class membep®ssession of their homes, an allegation which appears
nowhere in their complaint.

Defendant’s second argument regarding the failure of the “deceptive actshglead
that its conduct has no capacity to deceive a substantial portion of the public bechusméss
does not “target consumers.” Not only does this argument have eaalaplogic (a business
does not have to “target consumers” for its actions to have an impact on the public), bsg th

law runs directly contrary to the positideeePanag v. Farmers Ins. Gd.Washington 166

Wn.2d 27, 50 (2009) (“We hold that a private CPA action may be brought by one who is n

consumer or other business relationship with the actor against whom the suit is brought.”
Defendantlso argues th&laintiffs have failed to stata claim that its conduct is

“unfair.” “Unfairness” can be adequately plead through allegations of corfducbffends

public policy as established by statutes or the common law.” Klem v. Wash. Mutal1B&

Wn.2d 771, 785 (2013){ting Magney v. Lincoln Mut. Savings Bank, 34 Wn.App. 45, 57

(1983)). Safeguard argues that its “[p]roperty preservation activitregueing lock changes
[ ] do not violate any statute.” (Motion at 26.) But Jordalts nto question this defenséath
its ruling that changing the locks on a home prior to foreclosure is a violation of RCW 7.28
(Jordan, 185 Wn.2d at 888-89.) ARtintiffs have plead as much in their complaint. (4AC &

10.1.2.)

€ Ca
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While Plaintiffs’ pleading of “deceptive” acts et strong, the statute only requires ths
the act be “deceptiver unfair’ andPlaintiffs have adequately plead the “unfair’ elemarthis
portion of their CPA claim.

No acts “in trade or commerce”

In support of the argument that its activities do not occur “in trade or commerce,”
Defendantites to a case which held that, for CPA purposes, trade or commerce “includes
the entrepreneurial or commercial aspects of professional services, ndistansue quality of

services provided.” Michael v. Mosqudraey, 165 Wn.2d 595, 602-03 (2009). This means,

Safeguard claims, that

‘acts or practices in the conduct of any trade or commerce’ only refers to acastargs
intended to solicit, obtain, or retain business, not the acts or practices of actually
performing the task for which an entity was hired.

Id. at 603. Defendantlaims that, because lock changes are merely “mechanical tasks,” thi
activity cannot be characterized as the kind of “entrepreneurial” conduct ttizadlsays the
CPA is confined to. This i®tal misreadingf theMichaelruling regarding “entrepreneurial”
activity, whichis clearly aimed at “learned professionalll. @t 602; a periodontist iklichael)
One has only to look at the Washington Pattern InstrucGamsmittee Comment on WPIC
310.09 (“Trade or Commerce”) — a CPA jury instructicim +earn that

In Michael v. Mosquera-acy [citation omitted, the Washington Supreme Court held
that the Consumer Protection Agipdies to only the entrepreneurial activities that are
part of professional service business (e.g., medical, legal, and dental practices)

25 Wash. Prac. § 18:310.09 (3d €4.).

3 Further scholarly support may be found in the Washington Praetiges: “With regard to claims against
professionalsuch as doctors and lawyeM/ashington courts have distinguished between those claims that iny
the failure to observe the professional standard of care and claindsupaseunfair or deceptive miéces arising

1t

only

U7

olve

from the entrepreneurial aspects of the profession. An allegatiomé¢haitdfessional has breached the standard
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Defendant business does not fall within the classification of a “learned profession”
its conduct clearly occurs within “trade or commerce” for purposes of the CPA.

No “public interest” impact

CPA plaintiffs are required to show “that the challenged acts or practicesthéfgmiblic

interest.” Dix v. ICT Group, Inc., 160 Wn.2d 826, 837 (20@t)6g Hangman Ridge, 105

Wn.2d at 788). Safeguard cites case law which defines “public interest impactliagdo the
following factors:

1. Whether the acts were committed in the course of Defelsdaudiness;

2. Whether Defendarddvertised to the public in general,

3. Whether Defendaractively solicited the particular Plaintifhnd

4. WhetherPlaintiff and Defendant have unequal bargaining positions.

Trujillo v. NW Trustee Svcs., Inc., 183 Wn.2d 820, 836 (2015). Under thiDefemdans

business activities would certainly seem unqualified as regards any “puslestnmpact™—
Safeguard doesotadvertise to the general public, did not solicit any of the named plaintiffs
here, and entered into no bargain with them. How&elilendanineglects to quote the languag
which follows theTrujillo court’s recitation of these factors: “The plaintiff need not establish
of these factors and none is dispositive.” Id.

The fact that (1) the acts were unquestionably committed irotivse of Safeguard’s
business and (2) since tR&intiffs (and the other class members) were not a party to the
contract between Safeguard and its lender clients, they were certainlyneguebargaining

position, issufficient to satisfy the “publiciterest” element of the CPA cause of action.

care does not give rise to a CPA claim, but an allegation of an unfair or deqatitice in advertising or billing

and

je

1 all

could be pursued under the CPA.” 16 Wash. Prac. §8:2 (4th ed.)(emphasis supplied).
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Furthermore, the CPA statute itself states that “a claimant may establish that the ag
injurious to the public interest because it... (3)(a) injured other persons; (b) hadadhiyctp
injure other persons or (c) has the capacity to injure other persons.” RCW 19.88&188ffs’
allegationghat theyand the members of their clasere injured by Defendant’s actioiss
sufficient to satisfy the “public interest” requirement.

Defendant’s motion to disiss the CPA claim will be denied.

Restitution/unjust enrichment

Plaintiffs do make mention in the latest complaint of their intention to seek restitutign.

(4AC at 1 6.28.7.)Defendantargues thaPlaintiffs have not adequately plead either restitutiol
unjust enrichmentSince Plaintiffs do not state a claim for “unjust enrichment” anywhere in
complaint, the Court will confine its analysis to the restitution issue.

Regarding restitutiorDefendantrgues that it requires that a benefit be condiein@m

one party to anothes¢eChem. Bank v. Washington Pub. Power Supply Sys., 102 Wn.2d 8

910 (1984)), and since it received no benefit fildlaintiffs, any theory of restitution fails. But
the same case cited by Defendalsb states:

As noted in commerti to the Restatement of Restitution § 1 (1937),

[a] person confers a benefit upon another if he gives to the other possessiory
some other interest in money, land, chattels, or choses in action, performs
servicedeneficial to or aithe request of the other, satisfies a debt or a duty of
other, or in any way adds to the other's security or advantage.

Id. (citation omitted). It could certainly be said that, in presuming to enterRipontiffs’

property to perform its services, Defendant has been “give[n]... some other imterdand”

tis
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from which it unquestionably derives a “security or advantage” (i.e., ippg&d$; in other words,
a benefit.

And, in fact, the Restatement recognizes a “general rule directing theti@sofu
benefits obtained through interference with legally protected propertgstaer“a conscious
wrongdoer will be stripped of gains from unauthorized interference with afsogheperty,”
while an innocent wrongdoer’s liability is the “value obtainethe transaction.” Restatement
(Third) of Restitution and Unjust Enrichment § 40, cmts. a and b.

Plaintiffsargue, based on case law frémzona, that restitution is a proper remedy for|
trespass under the appropriate circumstances. Defermlanters that there is no Washington
law supporting this position, and cites to a Washington case holding that a plaigtéfenato
waive rights in tort and sua assumpsifa quasicontractual cause of action) for a restitutiona

remedy. Olwell v. Nye &Nissen Co., 26 Wn.2d 282, 286 (1946). Blwvell is a 1946 case,

and the Arizonaases’ citation to the Restatemesed aboveis equallyapplicable here. If the
Courtwere to predict what a Washington courtulebdo in these circumstances, it woulddice
that the state would recognize restitution as a remedy for trespass in thasiome f
Defendant’s final argument in this regard is that, because there is a vatactanplace
which is the object dPlaintiffs’ claims, their sole remedy is iomtract, not in the quasi-
contractual theory of unjust enrichment and its related damages theory afiogstitt is not a
sound argument. As the Honorable John C. Coughenour of this district pointedReatling

Hospital v. Anglepoint Group, In€claims for unjust enrichment and restitution are unavailal

where a contract is the subject of the suit and provides the basis for’ r@gf5 WL 13145347
at *2 (W.D. Wash. May 26, 2015)(emphasis supplied). Not only is Safeguard not a party {

contract which purported to provide them the right to dPkaintiffs’ property, but it is not the

'y

=

e

o the

ORDER ON MOTION TO DSMISS- 14



1C

11

12

13

14

15

16

17

18

19

20

21

22

23

24

deed of trust which is the subject of this suit nor dbpsovide the basis for the relief which
Plaintiffs seek.

Motionsto strike

Defendants motion to strike class allegations

Defendanbbjects to language in the most recent amended complaint which purport
seek certification of a class that includes homeowners who allege that thelasesges based
on “conversion,” a cause of action which was previously dismissed. (Dkt. No. 212, Order
Plaintiffs acknowledge that they hastpulaed theras no conversion claim and thesea
amenable to amending the complaint to conform to the class definition which dyairgdace.
Since neither the Court nor any of the parties is under the belief that conversibans s
operative causef@ction in this litigation, the amendment is not necessary.

Plaintiffs’ motion to strike

In their responsive brieRlaintiffs first move to strike any reference to Safeguard’s
policy documents. Although they acknowledge that their complaint does contain some
“reference to the existence of Safeguard’s policies” (Response &la}jffs argue that
Defendans citation of 92 pages of policy documents is overreaching. But the Couae i®

consider documents expressly referenced in the compRBaltihore Assoc’s, LLC v. Twin City

Fire Ins. Co., 572 F.3d 663, 665 n.1 (9th Cir. 2009))efndantites17 references to
Safeguard’s policies and procedures in the Fourth Amended CompBaeRdply at 7 n.2.)
The motion to strike all references to Safeguard’s policy documenggiisdd

Plaintiffs conclude their request to strike with a lengthy paragraph full of line citatior
Safeguard’s statement of facts which they claim should b&estris “not supported” in the

complaint or cited document. (Response at 13.) PRaintiffs’ “laundry list” approach is

S to

at 1.)

1S t
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completely devoid of any explanationtadwthe cited items are not supported, basically Ieaving

the Court to figure out what they mean by their objections. The Court will not rewsrd thi
shotgun approach to evidentiary rulings. The Conrdccordance witthe 12(b)(6) standards,
hastreated all factual allegations of the 4AC as true and disregarded any &ietgation of

Defendat’s to thecontrary. Plaintiffs’ motion to strike will be denied in this regard as well.

Conclusion
Plaintiffs’ Fourth Amended Complaint satisfies the requirements of FRGR(&Rénd

thelgbal/Twombly standards. Having found that Plaintiffs have adequatedyl stiaims upon

which relief may be granted, Defendant’'s motion to dismiss will be denied.

The clerk is ordered to provide copies of this order to all counsel.

Nl M.

The Honorable Marsha J. Pechman
United States Senior District Court Judge

DatedAugust 16, 2018.
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