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States of America

HONORABLE RICHARD A. JONES

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE
CORY EUGENE GILL,

Plaintiff, Case No. CV16-933-RAJ

ORDER

V.

UNITED STATES OF AMERICA,

Defendant.

I. INTRODUCTION
This matter comes before the Coaint Petitioner Cory Eugene Gill’'s Motion
Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct a Sentence By a Person
Federal Custody. Dkt. # 1. Fire reasons that follow, the Co@RANTS Gill's
motion.
. BACKGROUND
On May 10, 2011, Gill pleadeglilty to seven counts @ank robbery in violation
of 18 U.S.C. § 2113(a)United States v. Cory Eugene Glllase No. CR11-77-RAJ,
Dkt. ## 5-6 (W.D. Wash. Mal10, 2011). Those counts were charged under three
separate case numbers: CR11-26-RAJ1TCB6-RAJ, and CR11-77-RAJ. Ata
consolidated sentencing hearing, the €examined Gill’s criminal history, which
included: (1) a 1998 federal bank robberywaoction, 18 U.S.C. § 2113(a); and (2) a
2000 Nevada robbery convictioNRS § 200.380. PSR { 8The Court determined thg
Gill qualifies as a career offder under § 4B1.1 of the 20 United States Sentencing
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Guidelines (“U.S.S.G.”) because his mnst bank robbery convictions and his two
previous convictions were “crimes of violerita term defined by U.S.S.G § 4B1.2(a).
PSR 11 25, 80. Based on thisedtmination, the Court setguideline range 0151 to 188
months. Gill, Case No. CR11-77-RAJ, Dkt. # 1436. Had he not been found to
gualify as a career offender, his guideline eaguld have been 100 to 125 montBge
PSR 11 79, 81; U.S.S.G. 8§ 5Ahe Court sentenced Gill toree concurrent terms of 5(
months to be served consé&ealy with a 108-month sentence imposed by the Northe
District of Texas, amounting to affective prison term of 158 month&ill, Case No.
CR11-77-RAJ, Dkt. # 14 at 30.

On June 15, 2016, Gill filed a petitiomder 28 U.S.C. § 2255 challenging the
Court’s determination that he qualifies as aeeaffender. Dkt. # 1. Gill contends thg
his instant and prior convictior® not qualify as crimes @folence, and thus, that it w4
improper to sentence him as a career offentter.The Government opposes the motig
Dkt. # 8.

[ll. LEGAL STANDARD

Under 28 U.S.C. § 2255(a), a federakpner may file a motion to vacate, set
aside, or correct his or her sentence “ugimnground that the seence was imposed in
violation of the Constitution daws of the United States, or that the court was withou
jurisdiction to impose such semice, or that the sentenmas in excess of the maximun
authorized by law, or is otherwiselgect to collateral attack . . . .”

V. DISCUSSION

The issue is whether Gill was sentenceapprly as a career offender. Under the

guidelines, a defendant is a career offender if:

(1) the defendant was at least eighteen years old at the time the defendant
committed the instant offise of conviction; (2)he instant offense of
conviction is a felony thas either a crime of violence or a controlled
substance offense; and (3) the defendeas at least two prior felony
convictions of either a crime of violea or a controlled substance offense.

U.S.S.G. 8§4B1.1. Therta “crime of violence” includes any federal or state
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offense punishable by more thane year in prison that (1)as as an element the use,

attempted use, or threatened use of phyficaé against the person of another,” (2) “i$

\%4

burglary of a dwelling, @on, or extortion, involves use explosives,” or (3) “otherwise
involves conduct that presergserious potential risk of ghical injury to another.”
These three categories are known respegtaglthe (1) “elementdause,” the (2)
“enumerated offenses clause,” and the'(@3idual clause.” U.S.S.G. § 4B1.2arpio
v. United StatesNo. --- F. Supp. ---, C16-0647-J|_.R016 WL 6395192at *1 (W.D.
Wash. Oct. 28, 2016),

The residual clause of § 4B1.2 is in atsetof uncertainty. On June 26, 2015, the
Supreme Court held that an identical claustne Armed Career Criminal Act (“ACCA"]
Is unconstitutionally vagueJohnson v. United Statek35 S. Ct. 2551, 2557 (2015)
(“Johnson I1). In a subsequent decisiaime Supreme Court held thiihnsorapplies

retroactively to cases on collateral revieWelch v. United State$36 S. Ct. 1257, 12638

(2016). The Court has not yet resolved wieethese decisions invalidating the ACCA
residual clause apply with equal derto the residual clause of § 4B1.2.

Here, Gill contends that tieupreme Court’s decision dohnson lidisqualifies
his instant and prior convictioras “crimes of violence” sufficient to sentence him as a
career offender. The Government opposescitigention on the basikat his claims arg
procedurally defaulted, time-barred, foi@s®d by principles of retroactivity, and
meritless.

A. Gill's Claims Are Not Procedurally Defaulted
The Government argues that Gill's claims ungt#mnson llare procedurally

defaulted because he did not raise themreeseing or on directgpeal. The Court has
rejected this line of argumentfoee and does so again hef®gee Haffner v. United
StatesNo. C16-448-RAJ, 2016 WE897812, at *4 (W.DWash. Nov. 23, 2016)

(“Petitioner has demonstrated that flmdinson [Il] decision specifically overruled

! The Supreme Court has granted certioraridgase anticipated to resolve this issGee
Beckles v. United Statek36 S. Ct. 2510 (2016).
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existing precedent . . ., overturned a longdilag and widespread practice to which a
near-unanimous body of lower court authyohad adhered and disapproved a practicq

which the Supreme Court itself had previousiyctioned . . . . [T]his means that

Petitioner has established that his claim wasreasonably available to him at the time

he could have filed a direct appeal.”).

B. Gill's Motion Is Timely
The Government argues thaiil’'s motion is untimely. But Gill filed the instant

motion on June 15, 2016, within opear of the Court’s decision fohnson 1} which
was published on June 26,1 Thus, Gill filed his motion within the statute of
limitations set forth under 28 U.S.C. § 225&) (“A 1-year period of limitation shall
apply to a motion under this sext. The limitation period shall run from the latest of
the date on which the right asserted was initislsognized by the $ueme Court, if that
right has been newly recognized by the 8upe Court and made retroactively applica
to cases on collateral review.”).

C. Johnson Il Applies Retroactively
The Government contends thilaé Supreme Court’s decisiondohnson lidoes

not apply retroactively to a defendant segkim challenge a U.S.S.G. calculation on
collateral review. The Court recentigldressed this issue and found tlainson lidoes
apply retroactively to such caseSeeHaffner, 2016 WL 6897812, at *3-4ee also
Gibson v. United Stateblo. C15-5737 BHS, 2016 WL339350, at *2 (W.D. Wash. Jur
15, 2016)Pressley v. United Statedo. C16-510RSL, 2016 WH8440672, at *2 (W.D.
Wash. Aug. 11, 2016). The Court declinesleviate from its previous holdingohnson
Il applies retroactively to Gill’s claims.

D. Gill Does Not Qualify as a Career Offender
Gill argues that the Supreme Courtivalidation of the residual clauseJdohnson

Il means that his instant andgsrconvictions under the federal bank robbery statute,
U.S.C. 8§ 2113(a), and hisipr conviction under Nevada'’s robbery statute, NRS
8 200.380, are not crimes of violence. Bahnson lidoes not benefit Gill unless he c4d
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show that his convictions do not otheravigualify as crimes of violence under the
elements clause or the enairated offenses clauselaffner, 2016 WL 689812, at *5.
Neither bank robbery nor robbery is an enumerated offens&.S.G. § 4B1.2(a)(2).
Accordingly, the dispositive question is @ther Gill’s convictions qualify under the
elements clause.

As noted, an offense is a crime of violenreler the elementsatlse if it “has as
an element the use, attempted use, or thredtese of physical force against the persg
of another.” U.S.S.&8 4B1.2(a)(1). The physical foreafficient to meet this definitior
comes with two requirements. Rirghe phrase physical force meanslentforce—that
Is, force capable of causing physicairpar injury to another person.Johnson v. Uniteg
States 559 U.S. 133, 140 (2010) (emphasis in origirfalplinson I). Second, “the use
of force must be intentional, bjust reckless or negligentUnited States v. DixqQr805
F.3d 1193, 1197 (9t@ir. 2015). We must apply a categorical approach to decide if
prior offense meets these requirements, nmggwe look only to tk statutory definition
of the offense and not to the underlying condiunited States v. Wenne351 F.3d 969,
972 (9th Cir. 2003). If the stae criminalizes conduct thest not a crime of violence
under 8 4B1.2, then it is overbroad and doetsqualify as a predicate offense under th
categorical approacHhd.

I Federal Bank Robbery Conviction
The Court has previously concluded th8tU.S.C. § 2113(a) is a crime of

violence under the elements cdawf U.S.S.G. § 4B1.See Haffner2016 WL
6897812, at *6-7Brown v. United State€£16-607-RAJ, slip op. at 3-6 (W.D. Wash.
Oct. 5, 2016). Gill is correct that anothedge in this district, the Honorable John D.
Coughenour, recently reached a different conclusiee Doriety v. United Statg516-
924-JCC, slip op. at 9-11 (W.D. Wash. Na@, 2016) (holding that “federal bank

2 The Government argues otherwisereltes on a comment accompanying U.S.S.G.
§ 4B1.2 that includes “robbery” ascrime of violence. Thisomment, however, “is not, in the
absence of the residual clause ptigthson consistent with the text of § 4B1.2(a)See Haffner
v. United StatesdNo. C16-448-RAJ, 2016 WL 6897812, at *5 (W.D. Wash. Nov. 23, 2016).
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robbery is not a crime of violence undee #lements clause”). Having reviewed Judg
Coughenour’s decision iDoriety, the Court declines to chg@ course from its previoug
rulings. Whether federal bank robbery quasifas a crime of violence is a legal issue
over which reasonable jurists cdisagree. As it did iRlaffnerandBrown, the Court
again holds that binding Ninth Circuit preesdl necessitates the conclusion that fedef
bank robbery is a crime of violence.

. Nevada State Robbery Conviction
Unlike the federal bank robbery statutes Nevada state robbery statute does |

qualify as crime of violence undthe elements clause. Tlshtute provides in relevant
part:

Robbery is the unlawful taking personal property from the person of
another, or in the person’s preseragainst his or her will, by means of
force or violence or fear of injuryynimediate or future, to his or her person
or property, or the persanr property of a member of his or her family, or
of anyone in his or her companythé time of the robbery. A taking is by
means of force or fear if force or fear is used to:

(a) Obtain or retain Esession of the property;
(b) Prevent or overcome retance to the taking; or
(c) Facilitate escape.

The degree of force usedimsmaterial if it is usedo compel acquiescence
to the taking of or e=mping with the propertyA taking constitutes robbery
whenever it appears that, although thking was fully completed without
the knowledge of the person fromhom taken, such knowledge was
prevented by the use of force or fear.

NRS § 200.380(1) (emphasidded). The Nevada Supreme Court has applied this sf
in circumstances where no affirmative use, attempted use, or threat of physical forg
employed. See Robertson v. Sheriff, Clark C§65 P.2d 647, 647-48 (Nev. 1977). In
Robertsonthe defendant had robbed a bar wthike bartender hid in the restroonal. at

647. Although the bartender was in the n@sin when the defendant entered the bar §

remained there throughout the duration ef thbbery, the Nevada Supreme Court hel
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this was sufficient to constitutebbery under NRS § 200.380d. at 648. Given this
precedent, as well as the statutory languagafgperthat the “degree of force used is
immaterial,” NRS § 200.380 1ot a crime of violence undéhe elements clause. The
Supreme Court has emphasized that such cnmuess categorically include as an elem
the use, attempted use, or threatwblentforce—that is, force capable of causing
physical pain or injury to another persordhnson | 559 U.S. at 140 (emphasis in
original). InJohnson |the Court held that Florida’s thary statute was not a crime of
violence because it prohibited “any intentiophysical contact, ‘no matter how slight.”
Id. at 138 (quotingstate v. Hearn®61 So. 2d 211, 218 (Fla.@D). Like the Florida

statute, NRS § 200.380 is overbroad bec#ys®hibits conduct that does not require the

requisite degree of physical for@s defined by the Supreme Court.

In response, the Government correctlynpp®iout that the Ninth Circuit has held
that the Nevada robbery statute qualifiea asime of violenceDkt. # 8 at 40 (citing
United States v. Harrj572 F.3d 1065, 10669 Cir. 2009)). BuHarris was decided in
2009, prior to the Supreme Court’s decisiodamnson Jwhich was decided in 2010.
Where intervening Supme Court jurisprudence canrio@ reconciled with existing
circuit authority, “district courts should consider thelwss bound by the intervening
higher authority and reject the prior omniof [the Ninth Circuit] as having been
effectively overruled.”Miller v. Gammie 335 F.3d 889, 90(®th Cir. 2003)see also
Day v. Apoliona496 F.3d 1027, 1031#®Cir. 2007) (“There are . . . circumstances i
which a district court . . . can disregard aitgprecedent because of intervening Supre
Court authority.”).

Harris cannot be reconciled wittohnson because it did not account for the dg
minimis degree of force criminalized by NBS00.380. The Court is thus compelled
follow the Supreme Court’s intervening decisiodahnson land finds that NRS

8§ 200.380 is not a crime of violence under glements clause. Because Gill's Nevad

% We are bound by the Nevada Supreme €®imterpretation of state lawdohnson v.
United States559 U.S. 133, 138 (2010).
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robbery conviction was one of the two pramnvictions relied upon by the Court to
sentence him as a career offenitiee, is entitled to resegricing. Gill’'s motion is
granted.
V. CONCLUSION

For the reasons stated above, the CGIRANTS Gill's motion. The Court finds
that Gill was erroneously sentenced as a career offender in motdtthe law. The
CourtVACATES andSETS ASIDE the judgment irdnited States v. GillCase Nos.
CR11-26-RAJ, CR11-66-RAJ, and CR11-77-RAJe Tourt will resentence Gill,
permit him to submit objections to his Pretssice Report pursuant to Federal Rule of
Criminal Procedure 32(i)(1)(D), and allow hatides to argue for an appropriate and

lawful sentence.

DATED this 7th day of February, 2017.

Hekaod R s

The Honorable Qphard A. Jones
United States District Judge

* The Government contends that Gill laklitional prior convictions upon which the
Court can rely in upholding his status as a&eaoffender. Theselwr convictions, however,
were not cited in the PSR as the basis for recommending that Gill be sentenced as a carg
offender. PSR 1 80.
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