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Al

n North America, Inc et al

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
TAMARA LOHR and RAVIKIRAN Case No. C16-1023RSM
SINDOGI, on behalf of themselves and all
others similarly situated, ORDER GRANTING IN PART AND
DENYING IN PART NISSAN'S MOTION
Plaintiff, TO DISMISS

V.

NISSAN NORTH AMERICA, INC., and
NISSAN MOTOR CO., LTD.,

Defendants.

l. INTRODUCTION
This matter comes before the Court onfddelant Nissan North America, Inc.
(“Nissan”) Motion to Dismiss. Dkt. #22. Th@ourt has determined that oral argumen
unnecessary. For the reasons stated bel@vCturt GRANTS Nissan’s motion in part a
DENIES it in part.
Il. BACKGROUND
Plaintiffs Tamara Lohr and Ravikiran Sindadiege that panoramsunroofs availablg
on several 2008 to 2016 car models manufacdtiny Defendant Nissaand Defendant Nissa

Motor Company, Ltd. (collectively “Defendts”) are defectively designed and c
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spontaneously shatter. D12 1 3, 11-27. Plaintiffs claimahDefendants are aware of the
panoramic sunroofs’ defective design and, irgst&avarning consumershoose to conceal the

defect. Id. Y 27-32, 39-43, 51, 58-60, 63, 70. Plaint#fso claim that Defendants benefit

from the concealment of the panoramic sunrogigiedefect because it enables them to benefit

from lease and sale of velesl to “unwitting consumersS3ee id | 42, 52. Plaintiffs alsp
allege that the concealment of this designedefllows Defendants to systematically deny
coverage when a customer’s deifeetpanoramic sunroof shatterSee id | 44-47. Both Ms

Lohr and Mr. Sindogi claim the panoramic soofis of their leasedr purchased Nissa

=]

vehicles spontaneously shattered as they drove on the higlhavdyf] 54, 65.
Ms. Lohr claims she drove her leased 20li&san Rogue SV for less than six months

before her panoramic sunroafexpectedly shatterecee id | 48, 54. Ms. Lohr was driving

on the highway when her panoramic sunroof shattered and glass from the sunroof fell on her

head and body.Id. at 1 54.There was no indication that anything fell on her vehicle’s

panoramic sunroofld. at  55. Ms. Lohr drove about tvigmmiles to a dealership where her

vehicle could be repairedd. at { 57. Because Ms. Lohr’s vehicle was still under warranty, the

dealership replaced her panoramic sunroof ardrgs provided with a free loaner vehicld.

19 56-57. However, although her panoramiareof was replaced, Md.ohr alleges hef
panoramic sunroof was replaced with identically defective panoramic sunroofd. { 58.
Ms. Lohr thus contends that Defendaiave failed to correct the problendd. Ms. Lohr

indicates she paid a premium fogr panoramic sunroof, and tisdte would not have leased her

2015 Nissan Rogue SV, or she would have paidttek=ase the vehicle, had she been aware of

the panoramic sunroof’'s defedd. §{ 52, 60.
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Similar to Ms. Lohr’'s vehicle, the paramic sunroof of Mr. Sindogi's 2012 Niss§

Murano also shattered as Mr. Sindogi droee the highway in April or May 2018.

Dkt. #12 1 65. Mr. Sindogis’ family was in éhvehicle at the time, and glass from {
panoramic sunroof “rained dowrdn Mr. Sindogi, his wife, and his 8-year old daughtkt.

There was no indication that anything fell on.i8mdogi’s vehicle, and Mr. Sindogi drove t
damaged vehicle homdd. {1 65-66. Because Mr. Sindogigrranty had expired, repair (
his panoramic sunroof was not covered by Defendalats{f 67-74. However, Defendant
customer care center openecaae to determine why Mr.r&logi’s sunroof shatteredd. § 67.
Mr. Sindogi also expended several hours to drive to the Nissan dealership where he py
his vehicle.ld. 1 67-68. After diagnostic testingetNissan dealer “could not determine wi
caused the panoramic sunroof to shatter butempthat it was probaplcaused by somethin
striking the sunroof, even though no object veaen, heard, or found at the time of {
incident.” Id. § 69. Mr. Sindogi ultimately submittea claim through his car insuran
company and, after he paid a deductible, his panoramic sunroof was reddirdd. 71-73.

Mr. Sindogi claims that his panoramic sunroghs replaced with an identically defecti

panoramic sunroofld. § 73. Following this repair, Mr. &llogi, concerned about the vehicle

safety, eventually traded in his 20llissan Murano for another vehicléd.  75.
Together, Ms. Lohr and Mr. Sindogi allegelations of Washigton State’s Consume

Protection Act, breach of exgss warranties, breach of thervemty of merchantability, an

violations of the Magnusson-Moss Warranty £&MWA”) against Defendants. Dkt. #12 |

90-147. Plaintiffs request relief in the formaaftual damages, exemplary damages, restitu
disgorgement, rescissioand injunctive relief.ld. at 38-39. Plaintiffs seek to represent “[3

Washington State residents who purchasedaseld in the State of Washington a model y
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2008-2016 Rogue, Maxima, Sentra, Pathfinde Altima, 2009-2018Murano, or 2011-2016¢

Juke with a factory insli@d panoramic sunroof.1d.  77.

II. LEGAL STANDARD

To survive the contention thatcomplaint does not stageclaim upon which relief ca
be granted, a complaint “must contain sufficient factual matter, accepted as true, to
claim to relief that isplausible on its face.” Ashcroft v. Igbal 556 U.S. 662, 678 (200
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). Thisquirement is met whg
the plaintiff “pleads factual content that allowt® court to draw the reasonable inference
the defendant is liable fahe misconduct alleged.ld. The complaint need not include detai
allegations, but it must have “more than lalald conclusions, and a formulaic recitation of
elements of a cause of action will not do.Twombly 550 U.S. at 555. Absent fac
plausibility, Plaintiff's ceims must be dismissedid. at 570.

In making a 12(b)(6) assessment, the court accepts all facts alleged in the com|

true, and makes all inferencasthe light most favorabléo the non-moving party.Baker v.

)]

n
‘state a
D)
n
that
led
the

al

blaint as

Riverside County Office of Edu&84 F.3d 821, 824 (9th Cir. 2009) (internal citations omitted).

However, the court is not required to accept as true a “legal conclusion couched as a factual

allegation.” Igbal, 556 U.S. at 678 (quotinpwombly 550 U.S. at 555).
Where a complaint is dismissed for failurestate a claim, “leave to amend should

granted unless the court determines that the allegation of other facts consistent

challenged pleading could not pdsgicure the deficiency.” Schreiber Distrib. Co. v. Ser

Well Furniture Co, 806 F.2d 1393, 1401 (9th Cir. 1986).
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V. DISCUSSION
Nissan seeks to dismiss Plaintiffs’ Antkeed Complaint on the following grounds:
Plaintiffs lack standing to pursue their clain{®) Plaintiffs do notadequately plead the

Washington State Consumer Protection Act claimsP(&intiffs’ request for injunctive relief

preempted; and (4) Plaintiffs do thplead viable warranty claimsSeeDkt. #22. Each of

Nissan’s arguments a&ddressed in turn.
A. Plaintiffs’ Standing.
A challenge based on lack of standingpgrapriate under Rule 12(b)(1) of the Fedqd
Rules of Civil ProcedurelLujan v. Defenders of Wildlifdo04 U.S. 555, 560 (1992)yalsh v.
Microsoft Corp, 63 F. Supp. 3d 1312, 1317-18 (W.D. \Wa2014). To demonstrate standi

Plaintiffs must establish three elemen&ee Lujan v. Defenders of Wild|ite04 U.S. 555, 56

(1992) (“The party invoking fedal jurisdiction bears the bden of establishing thes$

elements.”). First, Plaintiffs must demonstrdtey suffered an “injury in fact,” which is “g
invasion of a legally protected interest which is (a) concrete and particularized, and (b) g
imminent, not conjectural or hypotheticalld. at 560 (internal citations and quotes omittg

Next, “the injury has to be ‘fdy . . . trace[able] to the chafiged action,” and it must be like
to be redressed by a favbla judicial decision.ld. at 560-61. “At the pleading stage, geng
factual allegations of injury resulting frometllefendant's conduct may suffice, for on a ma
to dismiss we ‘presum|e] that general allegatiemsrace those specifiadts that are necessa

to support the claim.” Id. at 561 (quotingNational Wildife Federation 497 U.S. 871, 88

(1990)).

Nissan poses three standing chadles to Plaintiffs’ claims. SeeDkt. #22 at 10-14,

First, Nissan argues that Msolir does not have standing tangr her claims because she |
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not suffered an actual injuryid. at 10-11. To suppothis argument, Nissan contends Ms. L

has not suffered an economic injury because hedeaership repairelger shattered panorami

sunroof. Id. Nissan also argues that M&hr fails to presentr®ugh facts to support any cla
that her replacement sunroof suffers from the same defect as the olddondlissan ther
argues that because Ms. Lohr pleads she matl lease another Nissan Rogue, and bed
Mr. Sindogi has sold his Nissan Murano and boughfoyota Sienna, botPlaintiffs lack
standing to pursue injunctive reliefid. at 11-13. Finally, Nissan argu®laintiffs lack standin
to pursue claims related to Nissan vehiclesytdid not lease or purchase because Plaij
have not alleged sufficient fadis make it plausible that the paramic sunroofs ofehicles no
owned or leased by Plaintiffs are substantialipilar in design and manufacture to Plainti
vehicles’ sunroofsld. at 13-14.
In response, Plaintiffs contend they hatanding to pursue their claims because

have pled cognizable injuries. Dkt. #24 at 12ithwespect to Mr. Sindogi, Plaintiffs point g
that Nissan does not challge whether Mr. Sindogi hasenl a cognizable injury. Id.
Consequently, because standing is satisfiecat least one named Plaintiff meets
requirements for standing, Plafifdgi argue they have standingld. (citing Bates v. Uniteg
Parcel Serv., In¢.511 F.3d 974, 985 (9th Ci2007)). Plaintiff also gues that Ms. Lohr hg
pled a cognizable injury because she hagetiehat she overpaid for a defective panorg
sunroof and she expended a significant amoutitref and money fixing her shattered sunrq
Id. at 12-14. With respect to Nissan’s injunctredief argument, Plainti argue that Ms. Loh
is threatened by a repetition of Nissan’s refusahdequately disclose and repair the defeq
panoramic sunroofs because Mr. Lohr's shattesunroof was replaced with an equ

defective sunroof whicimay also shatterld. at 14-15. Finally, Plaintiffs argue that whet
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they can pursue claims relatedrtmdels of Nissan vehicles thejyd not lease or purchase
best considered as part otthlass certification analysidd. at 15-16. However, if the Coy
considers this issue, Plaintiffs argue they gamsue their claims because they allege
panoramic sunroofs in all of the claimed vehicles are substantially similar and suffer
common defectld. at 16-18.

The Court addresses each o§d8in’s arguments in turn.

i Ms. Lohr Has Standing to Pursue her Claims

The Court agrees that Ms. Lohr pleads a capie injury and has standing to purs
her claims. Parties can establish standing if they allege that they did not receive the b
their bargain in purchasing a vel@cbecause of aalleged defect. See In re Toyota Motd

Corp. Unintended Acceleration Mktgales Practices, and Prods. Liab. Litig54 F. Supp. 2

1145, 1164 (C.D. Cal. 2010) (“Asng as plaintiffs allege a legally cognizable loss undef

‘benefit of the bargain’ or some other legaédhy, they have standing.”). Here, Ms. L¢
alleges a benefit of the bargain theory that is sefficto find injury in &ct. Ms. Lohr contend
she paid a premium for the “luxury” upgradeafpanoramic sunroof which turned out to
defective. Had she known of this defect, Meht contends she would have leased a diffg
vehicle. Thus, to the extent Ms. Lohr paid more than she otherwise would have paid be
Nissan’s failure to disclose thmnoramic sunroof’s defect, sheshaufficiently plead an injury
in-fact. Aside from losing the benefit of Hegirgain, the time and money allegedly expende|
Ms. Lohr to replace her shattered sunroof alsesttutes an injury. That Ms. Lohr’s panorar
sunroof was replaced does ntieathis analysis because thanoramic sunroof was alleged

replaced with an equally defective sunro&ee Kondash v. Kia Motors Am., Inc., et Glas¢g
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No. 1:15-cv-506, Dkt. #49 at 17 (S.D. Ohio @ildune 24, 2016) (notwithstanding defendant’s
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replacement of shattered sunroof, plaintiff gdd cognizable injury wdre he alleged thq
replacement was equally faultygiso Coe v. Philips Oral Healthcare In014 WL 722501, g
*4 (W.D. Wash. Feb. 24, 2014) (cognizable mjufound where plaintiff alleged th
manufacturer replaced defective prodwuith another defective productfearney v. Hyundg
Motor Co, Case No. SACV 09-1298 DOC (MLGx2010 WL 9093204 (C.D. Cal. June
2010) (complaint alleged injury in fact wherg@la@ement vehicle contained same defect as
vehicle). Nissan’s motion to digss on this basis is DENIED.

ii. Plaintiffs May Pursue Injunctive Relief

Plaintiffs also have standing to pursue injive relief. Where paies seek injunctivg
relief, they must demonstrate they are “realistically threatenaemtitionof [the violation.]”
Armstrong v. Davis275 F.3d 849, 860-61 (9th Cir. 20Q&)teration in aiginal) (quotingCity
of L.A. v. Lyons461 U.S. 95, 109 (1983)). Because MshiLpleads that she will not leg

another Nissan Rogue, and because Mr. $ntlas sold his Nissan Murano and bougl}

Rt

1

first

D

Se

it a

Toyota Sienna, Nissan reasons that Plaintétik Istanding to pursue injunctive relief because

they cannot show they are threra¢d by repetition of the act they seek to enjoin. Dkt. #]
11-13. The Court does not agredere, Ms. Lohr alleges she continues to suffer the thrg
harm caused by Nissan’s failure to disclose emdect the defect in their panoramic sunrg
because her shattered sunroof was replacedanithqually defective panoramic sunroof.

claimed threat of injury is thus likely to bedressed by injunctive reli¢at requires Nissan

disclose and repair the panoramic sunroof defects. Accordingly, Niss@tion to dismiss on

this basis is DENIED.
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iil. Plaintiffs Have Standing to Pursue @isi Related to Class Vehicles Not Leal
or Purchased

Plaintiffs also have standing to pursue claikted to vehicles they did not leasg
purchase. If plaintiffs plead “sufficient simiiy” between the vehicle models they purchal
and leased and the vehicle models they do not owlease, their class claims can encom
those models.E.g, Glenn v. Hyundai Motor AmCase No. SA CV 15-2052-DOC (KES
2016 WL 3621280, at *16 [fi light of Gratz, this Court is persuaded a named plaintiff 1
assert class claims regardimghicle models she has not purchased if she adequately
‘sufficient similarity’ between the vehicle modegdsrchased and those models not purchasg

Here, Plaintiffs seek to repms the following Nissan model2008-2016 Rogue, Maxim

Sentra, Pathfinder or Altim&009-2016 Murano, or 2011-2016 Jukmllectively the “Clas$

Vehicles”). Plaintiffs dege the Class Vehiclesontain a common defedll of the panorami
sunroofs were made with tempered or laminateggjylthe glass is coated with ceramic p3
the tempered glass was thinned to improve ftfiency, the ceramic paint applied to the gl
prior to tempering weakens the structure @& franoramic sunroof, artie fastening of th
sunroofs to the vehicle also weakens the panoramic sunroof. Dkt. #12 |1 13, 14, 16, 1§
25. Aside from alleging these defgcPlaintiffs also include corfgints from owners of Rogu
Altima, Maxima, Sentra, Pathfinder, and Juke Nissan models who have also experier
same shattering of their panoramic sunroofd. § 26. Together, Plaintiffs’ assertion of
common defect and complaints from drivers ohigke models Plaintiffs seeks to repress

these assertions allege a “sufficient simildribetween Plaintiffs’ vehicles and the vehi

models they seek to represemissan’s motion to dismiss forda of standing on this basis|i

DENIED.
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B. Plaintiffs’ Consumer Protection Act Claims.
Nissan next argues that Plaintiffs’ Consureotection Act claims must be dismisg
because they do not meet the heightened pigadiquirements of Rule 9(b) of the Fedg
Rules of Civil Procedure. Dk#22 at 14- 18. Unlik&ule 8(a)(2), which requires that clai
for relief contain “a short and plastatement of the claim showingthhe pleader is entitled
relief,” Rule 9(b) requires “fraud or mistake” claims to “state with particularity
circumstances constituting fraud or mistake.” Ispanse, Plaintiffs assert that Rule 8(a)(2),
Rule 9(b), provides the propepleading standard for claims brought under Washingt
Consumer Protection Act. Dkt. #22 at 18-1%However, in the event Rule 9(b) appli
Plaintiffs argue their Amended Complameets the requisite pleading standaid. The Court
agrees with Plaintiffs.
The heightened pleading standard imposedbie 9(b) does not apply to Plaintiff
claims. The Rule 9(b) pleading standard lespwhere a claim specifically alleges fraud
alleges facts “that necessarily constitutauftgeven if the word thud’ is not used).”Vess v
Ciba-Geigy Corp. USA317 F.3d 1097, 1105 (9th Cir. 2003). This may be the case wik
plaintiff's claim is “grounded in fud” or “sound[s] in fraud.”ld. at 1103-04. Claims “sour]
in fraud” where plaintiffs “allege unified course dfaudulent conduct andlyeentirely on that
course of conduct as the basis of claim,; as well as where an intent to deceive is alle
Vernon v. Qwest Commc’ns Int'l, In®@43 F. Supp. 2d 1258,264-65 (W.D. Wash. 2009
Here, Plaintiffs’ Amended Complaint does not sfieally allege fraud, nor does it allege fa
that constitute fraud. Plaintiffss Amended Complaint alleges Nissan knows its pan
sunroofs have a propensity to shatter, that Nigaés to disclose this defect, and that Nis

systematically denies coverage for the repathefdefective panoramgunroofs. While thes
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allegations indicate Nissan’s acts and practarescapable of deceiving the public, there ig
effort by Plaintiff to allege common law fraielements, nor are there allegations that Nis
intended to deceive Plaintiffs. Abnt allegations that constitute “averment of fraud,” the G
cannot recast Plaintiffs’ AmendeComplaint as one allegingafnd. Consequently, the Co
finds that Rule 9(b) does napply to Plaintiffs’ CPA claimsand Nissan’s motion to dismi
Plaintiffs’ CPA claims on this basis is DENIED.
C. Plaintiffs’ Request for Injunctive Relief.

Aside from challenging Plaintiffs’ standing tequest injunctive relief, Nissan raises {

additional bases for disallowing injunctive relief. First, Nissagues Plaintiffs’ request fq

injunctive relief is conflict preempted becausésittantamount to a request for a recall” g

no

sSan

ourt

urt

WO

br

ind

“would undermine and conflict with the comprehgadederal scheme set forth in the Natignal

Traffic and Motor Vehicle Safety Act.” Dkt#22 at 18 and #28 at 10-11. Nissan then ar,
the Court should defer to the National HighwBraffic Safety Administration’'s (“NHTSA”
regulatory authority and dismi$¥aintiffs’ request for injunctive relief on primary jurisdicti
grounds. The Court addresses eaicthese arguments in turn.

i. Conflict Preemption

Conflict preemption exists when state law dioctd with federal law, or “if federal lay

so thoroughly occupies a legislative field that it is unreasonable totliv@feCongress intend¢

for supplemental state or local regulatiorAtay v. Cty. Of Mayi842 F.3d 688, 699 (9th Cir.

2016). Thus, where a private party cannot comyth both state and federal law, or wh{
state law “stands as an obstacle to the accomplistiraad execution of the full purposes 3

objectives of Congress,” conflict preemption existil. (quoting Crosby v. Nat'l Foreign
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Trade Council 530 U.S. 363, 372-73 (2000)). A “presption against preemption” appli

where a statute regulates an area traditionally occupied by the sthtes.

Plaintiffs’ request for injunctive relief isot preempted by the National Traffic and

Motor Vehicle Safety Act (“Safety Act”). As an initial matter, the “presumption ag

preemption” applies to Platiffs’ state-law claims.See, e.g.In re Toyota 754 F. Supp. 2d at

1196 (“Motor vehicle safety is an area of lawaditionally regulatedby the states.”).

Consequently, Nissan must show it is Congrési€ar and manifest” intent to preempt St
law. Chamberlan v. Ford Motor Cp314 F. Supp. 2d 953, 962 (N.D. Cal. 2004kide from

conclusorily stating that Plaintiffs’ requekir injunctive relief is conflict preempted by t

NHTSA, Nissan makes little attempt to explahow the Safety Act preempts Plaintiffs’

ainst

ate

injunctive relief request. Nissan merely assertd tha recall is needed, Plaintiffs’ claims

“usurp the technical and regulatory expertiséNbfTSA to determine what this remedy sho

be.” This unexplained conclusion does not ¢oos the Court. As notdaly other courts within

the Ninth Circuit, the “primary congressional objective behimd[8afety Act] is safety.ld. at
963. How Plaintiffs’ request for injunctive reliebnflicts with this Cagressional objective
lost on the Court. Nissan’s request to disnitantiffs’ request for injunctive relief on th
ground is DENIED.

ii. Primary Jurisdiction

Nissan also fails to convince the Courthbsld dismiss Plaintiffs’ request for injuncti

uld

IS

Ve

relief on primary jurisdiction grounds. Theimpary jurisdiction doctrine may apply where the

court finds “an administrative agency has ‘prigngurisdiction’ over ajudicially cognizablg

claim where ‘enforcement of the claim re@s the resolution of issues, which, undgr a

regulatory scheme, have been placed withingbecial competence of an administrative bo
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In re Toyota 754 F. Supp. 2d at 1199 (intet citations omitted). However, where defendants

do not show an actual conflict between a plaintiff's claims and an investigation by the NHTSA,

courts within the Ninth Circtihave declined to apply the primary jurisdiction doctrite. at
1199-1200. The same is true where a plaintiff's claims arise under stat&S&avid at 1200
(primary jurisdiction not applied where plaintiffislaims based on California statutes). Hg
Nissan fails to demonstrate an actual confiotists between Plaintiffs’ claims and
investigation by the NHTSANissan merely points to Plaiffi$’ allegation that the NHTSA hg
requested information from Nissan. This doesauwidence an actual cdigt. Additionally, the
Court notes that Plaintiffs’ clais arise under state law, and #res “within the conventiong

competence of the courts.’Id. at 1200 (quotindNader v. Allegheny Airlines, Inc426 U.S

290, 303-04 (1976))Nissan’s request to dismiss Plaintiffequest for injunctive relief on thjs

ground is accordingly DENIED.

D. Plaintiffs’ Breach of Warranty Claims.

Nissan next seeks dismissal of Plaintiftreach of warranty claims. Plaintiffs

Amended Complaint claims a breach okpeess warranty, breach of warranty
merchantability, and violations of the MagonsMoss Warranty Act. Dkt. #12 {1 110-14
The Court addresses each of thearranty claims in turn.

i Plaintiffs’ Breach of Express Warranty Claims

Nissan argues that Plaintiffs’ express waaty claims must be dismissed becqd
Plaintiffs plead that Nissan complied witfis. Lohr's express warranty by replacing

panoramic sunroof, and that Mr. Sindogi’s pamic sunroof shattered after the vehicle

ere,

an

IS

]

of

use

ner

vas

outside the warranty period. Dkt. #22 at 19. Ipoese, Plaintiffs argue that Nissan’s repair of

Ms. Lohr’s panoramic sunroof does not make désal of their express warranty claims proper
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because Nissan replaced Ms. Lohr’'s panorasoieroof with an equallydefective sunroof.

Dkt. #24 at 26-27. Plaintiffs also argue ttair breach of express warranty claim cannot be

dismissed because they have alleged that the durational limits of Nissan’s express war
unconscionableld. The Court agrees with Plaintiffs.

Plaintiffs adequately plead breach of exgzravarranty claims. hdfler Washington Sta
law, a limited repair warranty is deemed ineffective and fails of its essential purpose
breaching manufacturer is unable to repair p@ued defect within a reasonable tinMilgard
Tempering, Inc. v. Selas Corp. of A02 F.2d 703, 707-08 (9th Cir. 1990). Here, Niss
New Vehicle Limited Warranty purports to cov&any repairs needed to correct defectg
materials or workmanship of all parts and comgnts of each new Nissan vehicle supplie
Nissan subject to the exclusions listed underitbading ‘WHAT IS NOTCOVERED]I.]” Dkt.
#25, Ex. A at 11. Glass breakage caused by a defechaterial or workmanship is cover
under this limited warrantyld. at 12. Plaintiffs contend @t notwithstanding the replacemg
of Ms. Lohr’s panoramic sunroof, Nissan breaglits New Vehicle Limited Warranty becal
Ms. Lohr’'s panoramic sunroof hagen replaced with an equatlgfective panoramic sunrog
As such, Plaintiffs contend that Nissan contstee breach this express warranty. At this s
in the proceedings, the Court accepts theseyatilens as true, and finds that Plaint

adequately plead breachefpress warranty claims.

ranty are

e

if the

f.
[age

ffs

Plaintiffs’ assertions abouthe durational limits of Nissan’s limited warranty also

sufficiently allege breach of express warraotgims. Generally, express warranties do

! Plaintiffs and Nissan both recstgudicial notice oNissan Warranty Information Booklets.
Dkts. #23 and #25. Because Plaintiffs’ Amesh@omplaint incorporates these manuals by
reference, the Court will takedicial notice of these booklet$n re Toyota Motor Corp.
Unintended Acceleration Mktg., SalBractices, and Prods. Liab. Litig326 F. Supp. 2d 1180
1187 (C.D. Cal. 2011) (“[C]ourts may take jaidil notice of documents incorporated by
reference in the operative complaint.”).

ORDER GRANTING IN PART AND DENYINGN PART MOTION TO DISMISS - 14

not




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

cover repairs made after the applieabme or mileage periods elaps&ee, e.g.Clemens v,

DaimlerChrysler 534 F.3d 1017, 1022 (9th Cir. 2008). Hoee Washington State law alloy
plaintiffs to raise claims of unconscionabiliyith respect to the terms in a contract. R
62A.2-302. Here, Plaintiff has alleged that Misknew or should have known that the C
Vehicles were defective at the time they weodd “and would fail well before the end of th
useful lives.” Dkt. #12 § 118. Plaintiffs alsdlege that Plaintiffs and the purported cl
members “had no meaningful choice in deteingrthese time limitations,” and that those ti
limitations “unreasonably favored Nissanld. Finally, Plaintiffs allege that a “gross dispal
in bargaining power exists betweersban and the class members . .1d.” At this stage in th
proceedings, the Court finds Plaintiffs have suéintly pled unconscionability to state a clg
for Nissan's alleged breach of its express warraBge Bussian v. DaimlerChrysler Cqrpll

F. Supp. 2d 614, 621-23 (M.D.N.€006) (finding allegatins that defendants knew of lats

defects during sale, and that purchasers hacthoe regarding expresgrranty terms due to

unequal bargaining power, sufficientgorvive motion to dismiss).

ii. Plaintiffs’ Breach of Warranty of Merchantability Claims

Nissan next argues Plaintiffeave not adequately pletheir implied warranty of

merchantability claims because Plaintiffs fail km& they have contractual privity with Nissg
Id. at 19-20. Nissan argues th&laintiffs attempt to evade the privity requirement
concluding they had ‘direct deafis with Nissan’ and are ‘thirdapty beneficiaries of contrag
between Nissan and its dealerbut “there are no factuahllegations in the [Amendg
Complaint] to support these conclusionsld. In response, Plaintiffargue they have plg
sufficient facts to support thegre third-party beneficiariesf contracts between Nissan g

dealers Plaintiffs had direcbotact with. Dkt. #24 at 27-28he Court agrees with Nissan.

ORDER GRANTING IN PART AND DENYINGN PART MOTION TO DISMISS - 15
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Under Washington State law, “lack of privity has bigtally been a defense to claims
breach of warranty."Tex. Enters., Inc. v. Brockway Standard, |6& P.3d 625, 627-28 (Wag

2003). Consequently, to bring pired warranty claims, plaintiffsnust establish contracty

of

h.

al

privity. Id. at 628 (citingBaughn v. Honda Motor Co727 P.2d 655 (Wash. 1986)). Generally,

“vertical non-privity plaintiffs,” those plaintiffs who did nadbuy the product directly from
named defendant, cannot recover from remotgnufacturers for the breach of impli
warranties.ld. However, an exception to the privity requirement exists for implied warra
where plaintiffs are the intendehird-party beneficiaries ain underlying contract betweer
manufacturer and intermediate dealéd. at 630. Plaintiffs can deonstrate they are thirg
party beneficiaries where a manufacturer kreeypurchaser’s identifyknew the purchaser
purpose for purchasing the manufacturer’s prodkicew a purchaser’s requirements for
product, delivered the produand/or attempted repairs tiie product in questionTouchet
Valley Grain Growers, Inc. v. Opp & Seibold Gen. Constr.,, 1881 P.2d 724 (Wash. 1991
Washington courts consider these factors ifs@m of the interaction” test, to “determi
whether the manufacturer wadfaiently involved in the trarsction (including post-sale) wit
the remote purchaser to warrant enénent of an implied warranty.Babb v. Regal Marin
Indus., Inc, 2015 WL 786857, at *3, 186 Washpp 1003 (Wash. App. Feb. 24, 2015).
Plaintiffs fail to adequately allege they are the intended third-party beneficiar|
implied warranties Nissan made to the dealesshipere Plaintiffs purchased or leased t
vehicles. Because Plaintiffs did not purchaséease their vehicles directly from Nissan, tf
are “vertical non-priity plaintiffs.” See Tex. Enters66 P.3dat 628 (‘The verticalnon-privity
plaintiff is a buyer who is irthe distributive chain, but who dlinot buy the product direct

from the defendant.”finternal quotes and citations omittedis such, Plaintiffs must alleg
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a

ed

anties

a

-

S

the

N

).

1%

es of

heir

ey

y

e




O 0 NN O O &~ WoN -

N RN RN N N N N N N R o e e e e e e
o NN O O k= WD RO O 0N N O WD RO

“sufficient factual matter” to allow the Court wraw the reasonable inference that they
indeed third-party beneficiaries of the impliedrranties Nissan allegedly made to the ded
who sold Nissan vehicles. HereaRitiffs plead they are “thirdgrty beneficiaries of contrac

between Nissan and its dealers.” Dkt. #12 4(ip However, Plaintiffs do not support tk

are

alers

ts

i

S

allegation with facts about their direct interactions with Nissan. Instead, Plaintiffs allege facts

about their interactions witlauthorized Nissardealerships. Id. 150, 56-58, 61, 67-
Plaintiffs only allege one intaction, by Mr. Sindogi, with Misan’s customer care centdd.
1 67. These facts do not allow the Court to difasvreasonable inference that Plaintiffs may
third-party beneficiaries of Nisaa& implied warranties. Because Plaintiffs’ claims for Niss3
alleged breach of the warranty of merchantability fail to state a claim for which relief (
granted, the Court GRANTS Nissan’s motiordiemiss these claims without prejudice.

iil. Plaintiffs’ Magnuson-Moss Warranty Act Claims

Finally, Nissan argues Plaintiffs’ Mauson-Moss Warranty Act (“MMWA”) claim

must be dismissed for three reasons. First,dcettient Plaintiffs havaot alleged valid state

law breach of warranty claims, Nissan arguesriiifés’ MMWA claims, which require a valig
warranty claim under state law, must be dismissddat 21 (citingBirdsong v. Apple, Inc590
F.3d 955, 958 n.2 (9th Cir. 2009) (“because we conclude that the plaiatfsfailed to state
claim for breach of an express or implied warranty, their claims uhdEIWA] are also
properly dismissed”)). Nissan rther argues that Plaintiffs have failed to satisfy MMW.
exhaustion requirements because Plaintiffs didtake advantage of Nissan’s informal disp
settlement mechanisméd. at 20-21. Finldy, Nissan arguePlaintiffs are barred from bringin

claims on warranties not governed by Sectioh®8)(3) of the MMWA because they have
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complied with the pre-suit notice requirementsaé in Section 2310(e) of the MMWA. Dk

#22 at 20-22. Nissan fails to persuade the Court.

Because Plaintiffs plead a valid state-lawadwh of express warranty claim, dismissg
Plaintiffs’ MMWA express warranty clens on this ground is improperSee Toyota754 F.
Supp. 2d at 1188 (“[T]o the exteRtaintiffs have stated exm® and implied warranty claim
they have also stated claims under the MM[W]A.However, to the extent Plaintiffs ple

implied warranty claims under the MMWA, @hCourt GRANTS Nissan’s motion to dism

those claims because Plaintiffs do not adequalelyd their state-law implied warranty claims.

Nissan’s exhaustion requirement argumeninisonvincing because failure to particip
in an informal dispute process is an affirmatdefense which Plaintiffs need not anticipat
their complaint. See Glenn2016 WL 3621280 at *14 (finding th&sue of exhaustion is 3
anticipated defense that plaintiffs neest negate in their complaint) (citiranchez-Knutson
Ford Motor Co, 52 F. Supp. 3d 1223, 1235 (S.D. Fla. 201d)§p Maronyan v. Toyota Mot
Sales, U.S.A., Inc.658 F.3d 1038, 1040 (9th Cir. 2011) (“[S]tatutorilyeatred exhaustio
requirements ordinarily consttei prudential affirmative defeas that may be defeated
compelling reasons for failure to exhaust.”).

Nissan’s pre-suit notice requirement argurredab fails because Section 2310(e) of
MMWA allows purported class-éion plaintiffs to bring sit, for the limited purpose ¢
determining the representativeapacity of those named pléffs, without first notifying
defendants.Seel5 U.S.C. § 2310(e) (“a class of congisimay not proceed in a class acf
under such subsection [(d)] witfespect to such a failurexcept to the extent the co
determines necessary to establish the espntative capacity of the named plaintiffs. .”)

(emphasis added). Once the Court determines finesentative capacity pfaintiffs, plaintiffs
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must then provide defendants notice of the @it a reasonable opportunitycure the allege
warranty breach.d. (“In the case of such a class act{other than a class action respectin
warranty to which subsection (a)(3) of this setapplies) brought under subsection (d) of
section . . . such reasonable opportunity wilklfferded by the named plaintiffs and they sl
at that time notify the defendant that they arengoon behalf of the class.”). Because the p
language of Section 2310(e) does not require t#iaino provide Nissan with pre-suit notice
their intent to act on behalf of a class, dismis§&laintiffs’ MMWA claims is not warranted :
this stage in the litigation. The Court thDENIES Nissan’s motion talismiss Plaintiffs
express warranty MMWA claims.
V. CONCLUSION

Having reviewed the relevant pleadings, tleeldrations and exhibits attached ther
and the remainder of the record, the Courebhg GRANTS IN PART and DENIES IN PAR
Defendant Nissan’s Motion to Dismiss (Dkt. #2ZJhe Court takes éfollowing action with
respect to each of Nissan’s arguments:

1) Nissan’s motion to dismiss Ms. Lohridaims on the basis that she la
standing is DENIED;

d

ga

this

nall

lain

of

nt

D

to,

T

Cks

2) Nissan’s motion to dismiss Plaintiffs’ ctag on the basis that Plaintiffs lack

standing to pursue injuncgwelief is DENIED;

3) Nissan’s motion to dismiss Plaintiffs’ chag on the basis that Plaintiffs lack

standing to pursue claims related to &8 they did not lease or purchasg
DENIED;

4) Nissan’s motion to dismiss Plaintiff€onsumer Protection Act claims on 1
basis that those claims are adequately pled is DENIED;

5) Nissan’s motion to dismiss Plaintiffs’ reciefor injunctive relief on conflic
preemption and primary jurisdiction grounds is DENIED;

b iS

6) Nissan’s motion to dismiss Plaintiffstate-law breach of express warranty

claims is DENIED;
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7) Nissan’s motion to dismiss Plaintiffsstate-law breach of warranty
merchantability claims IGRANTED without prejudice;

8) Nissan’s motion to dismiss PlaintiffMMWA claims that are based on Nissa
alleged breach of state-law exgsevarranty claims is DENIED; and

9) Nissan’s motion to dismiss PlaintiffMMWA claims that are based on Nissa

alleged breach of state-law impliegarranty claims is GRANTED withod
prejudice.

DATED this 17" day of March 2017.

o

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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