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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

TARA J. ROUGHT,

Plaintiff, CaseNo. C16-1037RAJ

V. ORDER REVERSING AND
REMANDING CASE FOR

NANCY A. BERRYHILL, Acting FURTHER ADMINISTRATIVE
Commissioner oSocial Security PROCEEDINGS

Defendant.

Tara J. Roughteeks review of the denial of hegpplication for Supplemental Security
Income(SSI). Ms. Rought contends the ALJ erred in: (1) misevaluating the opinions of se
treating and examining doctoemnd(2) giving greater weight to the opinions of nexamining
doctors than treating and examining opinions. Dkt. 12. Ms. Rought contends these error
resulted in a residual functionadpacity (RFC) determination that failed to account for all of
limitations. Id. at 1516. As relid, Ms. Rought requests that this matter be reversed and
remanded for payment of benefits or, alternatively, for further administiatpeeedingsld. at

1. As discussed below, the CoBfEVERSES the Commissioner’s final decisi@amd

1 Nancy A. Berryhill is now the Acting Commissioner of the Social Secédlyinistration. Pursuant t
Federal Rule of Civil Procedure 25(d), Nancy A. Berryhill is substituae@érolyn W. Colvin as
defendant in this suit. The Clerk is directed to update the docketll &undire filings by the parties
should reflect this change.
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REMANDS the matterfor further administrative proceedingader sentence four of 42 U.S.C.

405(g).
BACKGROUND

OnJuly 28, 2009, Ms. Rouglajpplied for benefits, alleging disability asiay 14,
2009. Tr. 20, 140-43, 155. Ms. Roughdjsplications weréenied initially and on
reconsideration. Tr. 103After the ALJ conducted a hearing on January 14, 2816 ALJ
issued a decision finding Ms. Rought not disal3l€t. 429-55.

THE ALJ’'S DECISION
Utilizing the five-step disability evaluation proce$the ALJfound:

Step one: Ms. Roughhas not engaged in substantial gainful activity sidagy 28, 2009
the application date.

Step two: Ms. Rought hathe following severe impairmentatfective disorder, post-
traumatic stress disorder (PTSD), obsessive compulsive disorder (Q@&), a
personality disorder.

Step three: These impairmentsochot meet or equal the requirements of a listed
impairment?

Residual Functional Capacity: Ms. Roughtanperforma full range ofwork at all
exertional levels but with the following naxertionallimitations: she can perform
simple, repetitive tasks. She can concentrate for two hours at a time withngual a

customary breaks throughout an eight-hour workday. She can work superficially and

occasionally with the general public. She can work énstlime room with an unlimited
number of coworkers but not in coordination with them; with this limitation, it is
expected that the claimant can maintain appropriate behavior in the workplace, ba
a distraction to her eworkers. The claimant canteract superficially with cavorkers
and can interact occasionally with supervisors and, with this limitation|aimeant can
accept criticism and respond appropriately. She can make simple workplacentsigy
consistent with simple, repetitive work. With these limitations, that she can toleratg
pressures of work and maintain attendance and punctuality.

2Two prior ALJ decisions were rendered in this case which were relvenseremanded for further
proceedings by the district court and the Appeals €ibun

320 C.F.R. 88 404.1520, 416.920.

420 C.F.R. Part 404, Subpart P. Appendix 1.
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Step four: Ms. Rought canngierform pastelevantwork.

Step five: As thereare jobs that exist in significant numbers in the national ecorioaty

Ms. Roughtcan performshe is not disabled.

Tr. 429-45. Ms. Rought filed a complaint with this Court appealing the ALJ’s decision. B
DISCUSSION
A. Medical Evidence

The ALJ must providéclear and convincing reasons” to reject timeontradicted
opinion of a treating or examining doctdrester v. Chater81 F.3d 821, 830, 831 (9th Cir.
1996). When contradicted, a treating or examining doctor’s opinion may not be rejeéhtad
“specific and legitimate reasons” that are suppbbe substantial evidence in the record.

1 Cheryl O. Hart, Psy.D.

Dr. Hart examined Ms. Rought in 2009. Tr. 339-43. She opined Ms. Rought had
“sufficient persistence, pace, and concentration to succeed in a competitikace provided
that she wiks in a low-stress, low anxiety workplace doing moathematical tasks. She is
considered, at a minimum, capable of perforngimgple, repetitive tasks out of direct contact
with the public with minimal to moderate contact with coworKergr. 343.

The ALJ gave “great weight” to Dr. Hart’s opinion but faikedeither include DrHart’s
restriction to lowstress jobs in the RFC or provide a specific and legitimate reason fonrgje
such limitation. Tr. 440. This was error. Contrary to the Commissioner’s argument, the o
limitations to simple, repetitive tasks out of direct contact with the public with minimal to
moderate contact with coworkers does not adequately account for Dr. Haat'stedjnitation

to a lowstressor low-anxiety workplace As indicated in Social Security Rulir@p-15:

® The rest of the procedural history is not relevant to the outcome ofsbeund is thus omitted.
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The reaction to the demands of work (stress) is highly individualized,
and mental illness is characterized by adverse responses to seemingly
trivial circumstancesThe mentally impaed may cease to function
effectively when facing such demands as getting to work regularly,
having their performance supervised, and remaining in the workplace for
a full day....Any impairmentelated limitations created by an individual's
response to deamds of work. must be reflected in the RFC assessment.

SSR 8515, available at1985 WL 56857 at *6seeSampson v. Colvjr2015 WL 5024076 at *3
(W.D. Wash. Aug. 25, 2015) (ALJ erred in failing to addressattsctimitation to “low stress”
jobs,RFC limitation to simple, routine jobs did not adequately account for the limitation);
Mostafavinassab v. Colvi2016 WL 4547129 at *9 (W.D. Wash. Sept. 1, 2016). The ALJ ¢
in failing to addres®r. Hart’s lowstress restrictioentirely. SeeMarsh v. Colvin 792 F.3d
1170, 1172-73 (9th Cir. 2015) (holding that ignoring a physician’s opinion entmaktitutes
error).

Moreover, the Court cannot conclude this error hasnless.An error is considered
harmlessf it is “inconsequential to the ultimateon-disability determination.”Stout v. Comm'r
Soc. Sec. Admid54 F.3d 1050, 1055 (9th Cir. 2Q061owever,a reviewing court cannot
consider an error in failing to discuss specific evidence harmless “untessdbfidently
conclude that no reasonable ALJ, when fully crediting the testimony, could havedeach
different disability determination.Stout 454 F.3d at 1056Becausér. Harts low-stress
restriction wasiot properly rejected or included in tR&C, and kecausdas discussed below)
this case must be remanded to reevaluate other medical opinions which man aesaltered
RFC and hypotheticals to the VE, the Court camooiclude the error was harmless

2. William Chalstrom, Ph.D.

Dr. Chalstronperformed a psychological evaluation$. Rought in December 2012.

Tr. 1344-48.He foundMs. Rought had difficulties with concentration but was capable of
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understanding, remembering and carrying out short and simple instructions. Tr. 1348ndHe f

she might have some problems dealing with others in a work situation and that she shoulgd be

able to respond appropriately to changes in a workpliace.

Ms. Rought contends the ALJ ignored Dr. Chalstlimiitation to understanding,
remembering and carrng out short and simple instructions. DKt. 12 at 7. The Commissioper
argues the limitation to simple, repetitive tasks in the RFC sufficiently accouris. for
Chalstrom’s opinion. Dkt. 13 at 3. The Court agrees with Ms. Rought. The Dictionary of
Occupational Title$DOT) evaluates jobs various categories including reasoning level.
Reasoning Level 1 and Level 2 are defined by the DOT as follows:

LEVEL 2

Apply commonsense understanding to carry out detailed but uninvolved
written or oral instrugons. Deal with problems involving a few concrete
variables in or from standardized situations.

LEVEL 1

Apply commonsense understanding to carrysiupleone-or two-step
instructions. Deal with standardized situations with occasional or no
variablesin or from these situations encountered on the job.

DOT, Appendix C.

The limitation to understanding, remembering and carrying out short and simple
instructions appears consistent with Level 1 reasoning jobs but does notexpper
consistent with_evel 2 reasoning jobs which require the ability to understand and carry ou
detailedinstructions.ld. However, courts in this circuit (including several unpublished Ninth
Circuit opinions)as well aseveral other circuit courteave generallyeld thata limitation to
simple, repetitive tasks consistent with both reasoning Level 1 and reasonéwgl2 jobs. See
Moore v. Astrue623 F.3d 599, 604 (8th Cir. 201@&brew v. Astrue303 Fed.Appx. 567, 569
(9th Cir.2008) (unpublished};ara v.Astrue 305 Fed.Appx. 324, 326 (9th Cir. 2008)

(unpublished)Hackett v. Barnhart395 F.3d 1168, 1176 (10th Cir. 2008)pney v. Barnhart
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91 Fed.Appx. 210, 215 (3d Cir. 2004) (unpublished). Thus, the Court agrees that, without more,

it is not clear that the ALJ’s limitation to simple, repetitive tasks necessarilyrsdor the
limitation to understanding, remembering and carrying out short, simple instisictVioreover,
in response to the hypothetical limiting Ms. Rought to simple, repetitive tasks, thewatat
expert identified two jobs which require Level 2 reasoning and only one job requied 1.
reasoning.Tr. 444. The Court cannot confidently conclude that this error harmgessibe this
case must be remandedrévaluate other medical opiniomgiich may result in an alterd®IFC
and hypotheticals to the VE. Accordingly, on remand, the ALJ slamlddess and evaludbe.
Chalstrom’s opinion that Ms. Rought was limited to understanding, rememberingrayidg
out short and simple instructions.

3. Karin Barkin, M.D. and Laura Nastri, M .A.

In March 2010 Ms. Nastri completed a mental medical source staterehtwas
subsequently also signed by Dr. Barkin. Tr. 1051-53. Dr. Barkin and Ms. Nastri opined N
Rought was markedly limited in her ability to complete a normal workday and wekkw
without interruptions from psychologically based symptoms and that she would miss four
more days of work per month due to her impairmelds.They explained that Ms. Roughaw

unable to maintain sufficient stability at this time to maintain a 40 hour
per week schedule. [She] would like to work giane, but experiences
significant mood instability and acting out behaviors, PTSD S/S
exacerbated by stress. Periodic S| plém or intent. [She] is receiving
long term mental health treatment for severe and persistent mental
illness.

Tr. 1053.

The ALJ rejectedr. Barkin and Ms. Nastri’'s opinions on the groutiusy were
inconsistent with the treatment natekr. 441-42. Secifically, the ALJ found:

The treatment notes largely contain normal mental status evaluations
showing the claimant to have intact concentration and memory, good

ORDER REVERSING AND REMANDING
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attention skills, and a pleasant demeaitihh evaluators Though Ms.
Rought has endorsechsstory of violent behaviosshe notes that this is
primarily in the context of her romantic relationships, whichlsee
undergone anger management for. Furthermore, as discussed in detail
above, the claimant’'s complaints are primarily due to situational
stressors, and not due to her impairments.

Id. Thesewere not specific and legitimate reasons to discBunBarkin’s and Ms. Nastri’s
opinions. Dr. Barkin and Ms. Nastri opined Ms. Rought would be unabhaitctain a full time
job because of hesignificant mood instability and acting out behaviansiPTSDwith signs
and symptomexacerbated by stres$r. 1053. In other words, Dr. Barkin and Ms. Nastri dig
not opine Ms. Rought could not work due to cognitive deficits such as memory or concen
problems, or difficulty.ld. Instead they found Ms. Roughtwork limitations flowed from
symptoms, namely mddanstability and acting out behavior, caused by her mental disorders—
PTSD, major depressive disorder and borderline personality disoite884, 1053, 1347.
The treatment notes also indicate that while at times Ms. Rought exhibited a pleas
demeaor, she waslsofrequently observedsnervous and anxioustying or becoming tearful
wasnoted to be involved in chaotic relationships, appeared irritabtdabile mood and affect,
madecrisis visits to the mental health clinic reporting suicidal ideatahibitedflat or variable
affect, dysphoria, blunted affect, depressed mood and restricted fé&quently appeareat
medical appointments in pajamas, extabirustration andelled ather childrenduring medical
appointments, up and down mood, &mdjuently reported feelingverwhelmed and overly
stressed by her children and household dufles254, 256, 258, 290, 291, 294, 295, 296, 32

367, 369, 372, 373, 374, 375, 377, 378, 379, 380, 384, 393, 1147. These findings tend t(

6 The fifth edition of the Diagnostic and Statistit4énual of Mental Disorders (DSM) defines
borderline persnality disorder as “[a] pervasive pattern of instability of intespeal relationships, self-
image, and affects, and marked impulsivity, beginning by early adulthood andtpneseariety of
contexts[.]” Diagnostic and Statistical Manual of Mentalddirders663 (5th ed. 2013).
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thelimitationsand explanation contained in the mental medical source statedesdrdingly,
the Court concludes the ALJ erred in discounting this opinion as inconsistent with the MS
findings of intact concentration and memory, good attention skilth agpleasant demeanor
Moreover, it is uncleanowthe ALJ’s finding thaMs. Rought’s history of violent
behavior is primarily in the context of romantic relationships undermines Dr. BawdtiNa.
Nastri’'s opinions. Dr. Barkin and Ms. Nastri indicated that Ms. Rought experiemgeficsint
mood instability and “acting out” behavior. Tr. 1053. While these symptoms and behavig
evidenced in part bg history of violence in the context of Ms. Roughtmantic relationships
there is also evideerdn the recordf mood instability andacting out” behavior in other
contexts. For exampl#ie record shows that Ms. Rought exhibited angry outburstdhetith
childrenin front of her providers, she was fired from a daycare job for cursing at astieldyas
banned from the school district for yelling at the principal while volunteeringrathildren’s
school,she was involved with Child Protective Services (CPS) three temesshe walked out
of hercertified nursing assistant (CAxamdue tofrustraion and was noted to have exhibite
unprofessional behaviofr. 58-59, 488-89, 4689, 487-89, 1147. In light of this evidendke
ALJ’s finding that Ms. Rought’s history of violent behaweasprimarily in the context of
romantic relationshipdoes not substantially undermine Dr. Barkin and Ms. Nastri’s opinior
The ALJ also discounts Dr. Barkin and Ms. Nastri’'s opinions because Ms. Rought’
“complaints are primarily due to situational stressors, and not due to her irap&rmTr. 442.
However, in making this finding the ALJ seeks to supplant his aympinion for the medical
opinion of Dr. Barkin and Ms. Nastri.Ah ALJ may not render his or her own medical opinig
or substitute his or her own diagnosis for that of a physicidtéswick v. AstrugeNo. C12-489-
RAJBAT, 2012 WL 5947624, at *2 (W.D. Wash. Nov. 7, 20I2port and recommendation
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adopted No. C12-489RAJ, 2012 WL 5947342 (W.D. Wash. Nov. 28, 2GE2) Tackett v.
Apfel,180 F.3d 1094, 1102-03 (9th Cir. 1999) (Adrdedin rejecting physiciansdpinions and
finding greater residual functmal capacity based on claimantestimony about a road trip; thg

was no medical evidence to support the Aldetermination)Day v. Weinberge522 F.2d

1154, 1156 (9th Cir. 1975) (an ALJ is forbidden from making his own medical assessment

beyond that demonstrated by the recor®J). Barkin and Ms. Nastri opined that Ms. Rought’
symptoms and complaints derived from her mental disorders, not from situatiooed,fact
that herunderlyingmental health symptoms were exacerbated by stigs4.053. In order to
discount a doctor’s opinion, “[tlhe ALJ must do more than offer his conclugiohf] ather,
“he must set forth his own interpretations and explain why they, rather than thesgactor

correct.” Reddick v. Chaterl57 F.3d 715 (9th Cir. 1998Here, the ALJ failedo satisfythis

ere

A

requirement Furthermore, the fact that Ms. Rought experienced increased mood lability and

symptomatology when faced with increased stressors is entirely cahgigte Dr. Barkin and
Ms. Nastri’s opinions that Ms. Roughexistingmental healtlsymptoms namelysignificant

mood instabilitywere exacerbated by stress

TheALJ also discounts Dr. Barkin and Ms. Nastri’s opinions as inconsistent with Ms.

Rought’s activities Tr. 442. Specifically, the ALJ finds the opinions inconsistent with Ms.
Rought’s ability “to care for three young children, engage in [Division of VocatiRehab
(DVR)] services, volunteer, care for others such as her mother and neighbor, and care fo
own home.”Id. However,none of these activities demonstrate Ms. Rought can maintain
sufficient mental stability to maintain a 40 hour per week schedule. Although Ms. Reaght
responsible focaring for allthreeof herchildren at timesshe frequently reported to her
providers that she felt overwhelmed by this responsibility. Moreover, the rédumsdavidence

ORDER REVERSING AND REMANDING
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of CPS involvement on three occasions. Tr. 488-89. One of Ms. Rought’s children was s
live with his father inOctober 2012 and her other two children were removed by CPS in O
2014. Tr. 462-66 While oneof Ms. Rought'schildrenwas returned tberin late 2015 upon he
completion of parenting class and corapte with court-mandated requiremeritsrother child
was also sent tlve with his father 1d. With respect to DVR services, the record shows Ms
Rought engaged in this on various occasiofns.487. However, as Ms. Rought points out,
DVR is a resoure which provides supportive counseling and assistance to individuals with
disabilitiesin overcoming various barriers to employment. The fact that Ms. Rought enga
DVR in an attempt to work does not demonstrate the ability to workifiod-n anormal work
setting. Seg e.g.,Clark v. Colvin 2016 WL 6958136 (W.D. Wash. Nov. 28, 2016) (“[T]he
ability to engage in DVR services and attend a job interview, does not alone avial#ity to
obtain or maintain gainful employment.”).

With respect to volunteering, Ms. Rought did report volunteering at the food bank ¢
parttime basisbut also reported quitting at one point due to anxiety and discomfort workin
around people. Tr. 57. Ms. Rought also reported volunteering at heenlsldchool for a
period butestifiedshe was subsequently banned from the school for yelling at the printipa
487. Moreovergiven that mental health symptoms wax and widge,Rought’s ability to
occasionally care for her mother or a neighbor doesutmdtantiallyundermine Dr. Barkin and
Ms. Nastri's opinions that she would be unable to maintain sufficient stability tofulbtime.
SeeGarrisonv. Colvin 759 F.3d 995, 1017 (9th Cir. 2014ipgding it is error to reject a
claimant’stestimony merely because mental health symptoms wax and wane in the cours
treatment Finally, Ms. Rought’sability to perform chores in her own home on her own
schedulavhen she felt mentally capable of doing so does not substantially undermingrkn.
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and Ms. Nastri’s opinions that due to neonod instabilityand acting out behavior she was
unable to maintain sufficient stability to maintain a 40 hour per week schesiedEair v.
Bowen 885 F.2d 597, 603 (9th Cir. 1989The Social Security Acdoes not require that
claimants be utterly incapacitated to be eligible for ben¢fit$,and many home activities are
not easily transferable to what may be the more grueling environment of the acerkwhere it
might be impossible to periodically tem take medication.”).

4, Norma Brown, Ph.D.

Dr. Brown evaluated Ms. Rought in July 2009. Tr. 1054-59. Dr. Brown opined Ms
Rought was moderately limited in her ability to understand, remember, and follguesxom
(more than two step instructions), markedly limited in her ability to learn new askgise
judgment and make decisions, interact appropriately in public contactseaability to care for
herself including personal hygiene and appearaltteDr. Brown found Ms. Rought severely
limited in her ability to relate appropriately with-emrkers and supervisors, respond
appropriately and tolerate the pressures and exmewtaif a normal work setting, and mainta
appropriate behavior in a work settinigl.

The ALJ discounted Dr. Brown’s opinion on the grounds that she “appears” to bas{
assessment ofanked and severe impairments largely on Ms. Rought’s “presenthtrorg her

evaluation, at which time Ms. Rought was sobbing and overwhelmed, however, subsequeé

treatment notes do not document this degree of impairment.” Tr. 441. However, while Ms.

Rought did not present sobbing and overwhelmed at every appointheatid significant
evidence in the record of Ms. Rought’s mood instability aedetis evidence she was reporte
on numerous occasions to be crying arfid at medical appointmentd.r. 245-99, 367-95As
the Ninth Circuit has reinforced, with regpéo mental health issue$g]ycles of improvement
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and debilitating symptomsre a common occurrence, and in such circumstances it is error
ALJ to pick out a few isolated instances of improvement over a period of months ©agddan
treat themas a basis for concluding a claimant is capable of worki@arrison 759 F.3d at

1017;see, e.g., Holohan v. Massan&246 F.3d 1195, 1205 (9th Cir. 20Q1)rhe treating

physicians] statements must be read in context of the overall diagnostic ghetairaws. That &

person who suffers from severe panic attacks, anxiety, and depression makesgonemen
does not mean that the person’s impairments no longer seriously affect hert@#ilitgtion in 3
workplace.”). Accordingly, substantial evidence does not support the ALJ’s reasoning tha
Rought’s presentation on this occasion was inconsistent with the record as a whole.

The ALJ also discounts Dr. Brown'’s opinion as inconsistent vathabilityto work on
and off, go to schoognd herstatement she is able to work and is a good rnasier Tr. 441.
Although Ms. Rought told a provider on one occasion that she thought she could “probab
work, she indicated on other occasions that she did not believe she was able to work due
moodinstability. Moreover, in light of the record as a whole, which shows Ms. Rought has
significant difficulty sustaining employment, the Court firtdsone statement that she could
“probably” work, with no indication of whether she meant bbkeved she add work full-time
or parttime, is not a sufficient basis on its own to discount Dr. Brown’s opinion which is ba
on a full psychological evaluation and review of records.

Moreover, Ms. Rought’s ability to work faery short periods of time does not
substantially undermine Dr. Brown’s opinior$n evaluating whether a claimant satisfies the
disability criteria, the Commissioner must evaluate the claimant’s ‘ability to woeksustaineg
basis.” Reddick v. Chaterl57 F.3d 715 (9th Cir. 1998) (quotihgster 81 F.3d at 833).
“Occasional symptonfree periods- and even the sporadic ability to worlare rot inconsistent
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with disability.” Lester 81 F.3d at 833ee Moorev. Comm’r of the Soc. Sec. Admi¥8 F.3d
920, 924-25 (9th Cir. 2002)[T]he SSA's regulations provide for a ‘tri@iork period’ in which
a claimant may test [his] abilityp work and still be consideretisabled ”) (citing 20 C.F.R. §
404.1592). Here, although there is evidence Ms. Rought was able to work in some gositi
a short period of time, i.e. as a Salvation Army bell ringer (for one month) this does not
substantially undermine Dr. Brown’s opinions that she had marked and severgoinsitather
ability to function in the wdk setting as these shdited jobs do not demonstrate an ability to
work on a sustained basis. Moreowhere is also evidence thigis. Rought was either
terminatedrom or quitseveral of these jolisecause of her symptomSeeTr. 58-59 (ired from
adaycare job for cursing at a chijdt71-72 (quit Good Will training because she found it tog
stressful) 475 (terminated from job housecleaning due to reports of crying on the job).
Similarly, although the ALJ discounts Dr. Brown’s opinion because Ms. Roughtbleatayo
to school, the record shows Ms. Rought was terminatedHes@NA programfor
unprofessional behavior and walking out of class when she became frusithtad exam Tr.
66-67. Accordingly, substantial evidence does not support these reasons for disddunting
Brown’s opinions.

The ALJ also cites the same activities discussed above with respect takim:sBa
opinions as a basis for discounting Dr. Brown’s opinions. Tr. 441. However, for the samg
reasons discussed above with respect to Dr. Barkin’s opinions, these acis/tids aot
substantially undermine Dr. Brown’s opinions. In sum, the ALJ erred in discounting Dr.
Brown’s opinions. This error was harmful because the ALJ neither propedyedjeor
includedall of Dr. Brown’s limitations in the RFC or in the hypothetical to the vocational ex

5. Daniel Neims, Psy.D.
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Dr. Neims evaluated Ms. Rought in May 2011 and in May 2012. Tr. 1069-80, 129¢
1300. In May 201Dr. Neimsdiagnosed Ms. Rought with anxiety disorder NOS, major
depressive episode, recurrent, in partial remission by Hx, R/O ADHD addltagdorderline
personality disorder with avoidant and dependent traits. Tr. IDZ2\eims indicated that Ms
Rought exhibited symptoms of identity instability (ingtpatterns of borderline, avoidant, and
dependent traits evidenced with historical stimulus seeing and history éoiveeg#ations with
others), anxiety (noting anxious with low frustration tolerance, stabiltgnsdargely depender
on status of close relations and environmental factors) and mistrust (nistony of betrayal
and abandonment leave claimant wary and guarddd)Dr. Neims opined that these sympto
would markedly impair Ms. Rought’s ability to engageviork activities 1d. Dr. Neimsopined

that Ms. Rought wasioderately limited in her ability to learn new tasks, perform routine tag

without undue supervision, be aware of normal hazards and take appropriate prechlitibies.

found her markedly limited in her ability to commaate and perform effectively in a work
setting with public contact or with limited public contact, and to maintain appropeatevior in
a work setting Tr. 1073. Dr. Neims opined that, due to these limitations, Ms. Rought was

“disabled from SGA fothe foreseeable 12 months or longdd” Dr. Neims assessdle same

—

us

5ks

limitations in 2012except he found Ms. Rought severely impaired in her ability to communjcate

and perform effectively in a work setting with public contact. Tr. 1293.
The ALJ discounted Dr. Neims’ May 2011 opinion that Ms. Rought is “disabled frof
SGA for the foreseeable 12 months or longer” as conclusory and as an issuel riestree
Commissioner.Tr. 442. Although an ALJ “is not bound by the uncontroverted opinions of
claimant’s physician®n the ultimatessueof disability, ... he cannot reject them without
presenting clear and convincing reasons for doing Btatthews v. Shalaldl0 F.3d 678, 680
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(9th Cir. 1993)seeSSR 955p (“the regulations provide that the final responsibility for decig
issues such as [whether an individual is ‘disabled’¢servedo theCommissionet). Here, the
ALJ erred in rejecting Dr. Neims’ opinion as conclusoby. Neims assessedrious marked
and severe limitations specific areasvhich theALJ failed to address entirely amdhich also
tend to support his opinighatMs. Roughtwasunable to work.This was error.SeeGarrison,
759 F.3dat 1012 (“Where an ALJ does not explicitly reject a medical opinion or set forth
specific, legitimate reasons for crediting one medical opinion over anotherslig @0 C.F.R.
8 404.1527(c) (Regardless of its source, we will evaluate every medicalropi@iceceive.)
The ALJalsopoints out that Dr. Neims indicated Ms. Rought stated she felt she wa|
making gains in therapy. Tr. 442. However, it is unclear why the fact thatdughReported
some improvement with therapy undermines Dr. Neims’ opinion as there is no indit@&tion
improved to the point of nondisability. The ALJ also finds Dr. Neims’ opinion that Ms. Ro

is disabledunsupported by the record and treatment notes which show she primarilgioeah

ng

12}

ight

of situational stressors. Tr. 44Rlowever,the ALJ again seeks to supplant his own lay opinjon

for Dr. Neims’medical opinion.See e.g.,Tacketf 180 F.3cat 1102—03.Dr. Neims’ opinion is
based ora mental status examination as well as a review of the medical re@mrdseims
opined that Ms. Rought’'s symptoms and complaints derived from her mental disorders, n
situational factorsand the ALJ’s lay opinion to the contrary is not sufficient grounds to disg
Dr. Neims’ opinion. The ALJ also noted that Ms. Rought alde to look for work, engage in
volunteer opportunities, care for her mother, drive a car, and babysit other peojdieéncHir.
442. However, the ALJ fails to explain how these activities necessarily undebnimeims’
opinions and, for the same reasons discussed above with respect to Dr. Barkin’s opinion,
activities cited by the ALJ do not substantially undermine Dr. Neims’ opiniNnsare the

ORDER REVERSING AND REMANDING
CASE FOR FURTHER ADNNISTRATIVE
PROCEEDINGS 15

pt from

ount

the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

additional activities cited by the ALie.,theability to drive a car ooccasionally babysit a
friend’s children, incosistent with Dr. Neims’ opiniaas to the limiting effects of Ms.
Rought’'s mental health symptoms.

The ALJ also discounted Dr. Neims’ 2012 opinion noting that Dr. Neims did not re
any records prior to rendering his opinion ahebopined that vocational training would
minimize or eliminate barriers to employmeiir. 442. However, the ALJ fails to explain hov
these factorsindermineDr. Neims’opinions. Moreover, Dr. Neims did review records prior
rendering his May 2011pinion which assessed many of the same limitaticdesther of these

reasons constitutes a specific and legitimate reason to discount Dr. Mpimehs. The ALJ

also discounts Dr. Neims’ opinion as unsupported by the record and treatment notes whi¢

according to the ALJ, show she primarily complained of situational stressors aitd tiesse
stressors was able to look for work, attend appointments, and babysit three othen cmldr
occasion Tr. 442. For the same reasons discussed above, these are not sufficient reaso
discount Dr. Neims’ opinionthat, due to her mental impairmensfie was moderately, marke(
and severely limited in various cognitive and social areas affecting higy &bfunction in a
work setting.

In sum, the ALJ erred in discounting Dr. Neims’ opiniofi$is error was harmful
because the ALJ neither properly rejected nor incladleaf Dr. Neims’ limitations in the RFC
or in the hypothetical to theocational expert.

6. Nonexamining Doctor s

Ms. Rought contends the ALJ erred in giving greater weight to the opinions of
nonexamining doctors than to her treating and examining do&ess Garrison759 F.3cat
1012 @s a general rule, momgeightshould be given to thapinionof atreatingsource than to
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non4reatingsource while theopinionof atreatingphysician is entitled tgreatemweightthan an
examiningphysician, thepinion of anexaminingphysician is entitled tgreatemweightthan a
non-examiningphysician.). Because the Court agrees the ALJ erred aluating the opinions
of the treating and examining doctors, in reevaluating those opinions on remand, terthe e
necessary the ALJ should also reevaluate and reweigh the opinions of the nonexdaoaitursy
B. Scope of Remand

In general, the Court has “discretion to remand for further proceedings or tb awar
benefits.” Marcia v. Sullivan 900 F.2d 172, 176 {9 Cir. 1990). The Court may remand for
further proceedings if enhancement of the record would be usgdel Harman v. Apfe211
F.3d 1172, 1178 (9th Cir. 2000). The Court may remand for benefits where (1) the recorq
fully developed and further administrative proceedings would serve no useful py&)dke
ALJ fails to provide legally sufficient reasons for rejecting evidenéetiner claimantestimony

or medical opinion; and (3) if the improperly discredited evidence were crediteskage ALJ

would be required to find the claimant disabled on rem&atrison, 759 F.3d at 1020. “Wher

there is conflicting evidence, and not all essemdietual issues have been resolved, a reman
an award of benefits is inappropriatelteichler v. Comm’r of Soc. Sec. Adminz5 F.3d 1090,
1101 (3h Cir. 2014).

Here, the Court finds that not all essential factual issues have been resqleedicaly,
there is conflicting medical evidence in the record ttwedALJ failed to addregsortions of
severalmedical opiniongsnoted above. Because the record does not compel a finding of
disability, the Court finds it appropriate to remand this caséufther administrative
proceedings.See Treichler775 F.3d at 1107.

CONCLUSION
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For the foregoing reasons, the Commissioniana decision IREVERSED and this
case IREMANDED for further administrative proceedings under sentence four of 42 U.S
405(9.

On remand, the ALJ should reevaluate the opinions of Dr. Hart, Dr. Chalstrom, Dr.
Brown, Dr. Neims, and Dr. Barkin and Ms. Nastri, to the extent provided alavthe extent
necessary the ALJ shouddsoreevaluate and reweigh the opinions of the nonexamining do
reassess and-getermine the RFGand proceed with steps four and fofehe sequential

evaluation process.

DATED this 25h day of October, 2017.

V)
The Honorable Richard A. Jones
United States District Judge

ORDER REVERSING AND REMANDING
CASE FOR FURTHER ADNNISTRATIVE
PROCEEDINGS 18

C.8

ctors,




	UNITED STATES DISTRICT COURT WESTERN DISTRICT OF WASHINGTON AT SEATTLE

