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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

10 JELAINE M. EDWARDS

e CASE NO.2:16CV-01102bWC
11 Plaintiff,

ORDERON PLAINTIFF'S
12 V. COMPLAINT

13 NANCY A. BERRYHILL, Acting
Commissioner of Social Security
14 Administration?

15 Defendant

16 e : : L :
Plaintiff filed this action, pursuant to 42 U.S.C 8§ 405(g), seeking judicial review of the

17 : - L o ,
denial of Plaintiff’'s applications for Disability Insurance BenefitsiBD and Supplemental

18 : , . .
Security Income (“SSI”) Benefits. The parties have consented to proceed bdjoited States

19 . : ,
Magistrate Judgesee28 U.S.C. 8 636(c), Fed. R. Civ. P. 73 and Local Magistrate Judge Rule

20 . :
MJR 13.See als&Consent to Proceed before a United States Magistrate Judge, Dkt. 5.

21

22

23
! NancyBerryhill is substituted for her predecessor, Carolyn W. Colvin, as Acting
24 || Commissioner of Social Security. Fed. R. Civ. P. 25(d).
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After reviewing the record, the Court concludes the Administrative Lagel(f&\LJ")
erred by failing to properly evaluatiee opinions of one examining physician and two non-
examining physiciand herefore, this matter igeversed and remandgqursuant to seahce four
of 42 U.S.C. § 405(g), for further proceedings.

PROCEDURAL & FACTUAL HISTORY

On August 23, 2013Plaintiff filed applicatios for DIB and SSISeeDkt. 7,
Administrative Record (“AR 286-89, 291-99Plaintiff allegeshe became disabled on Augu
28, 2012 due to a congenital birth defect and associated post-operative symptoms in her
and neckSeeAR 372 Plaintiff's applicatios weredenied upon initial administrative review
and on reconsideratioBeeAR 95-146. A hearing was held before an ALJ on September 15
2014, at which Plaintiff, represented by counsel, appeared and teSdetR 42.

OnDecemben9, 2019, the ALJ found Plaintiff was not disabled within the megoiin

Sections 216(i), 223(d), and 1614(a)(3)(AXtwe Social Security Act. AR 3Plaintiff's request

t

\"Z

back

for review of the ALJ’s decision was denied by the Appeals Council on May 11, 2016, making

that decision the final decision of the Commissioner of Social Security (therf@&sioner”).
SeeAR 1, 20 C.F.R. § 404.981, § 416.1481. On July 16, 2BIEGntiff filed a complaint in this
Court seeking judicial review of the Commissioner’s [fahecision.

Plaintiff argues the denial of benefits should be reversed and remanded far furthe
proceedings, becausk) the ALJ erred in evaluating Plaintiff's subjective symptom testimon

and 2) the ALJ failed to properly evaluate the medical opiniam bne of Plaintiff's treating

2 Plaintiff's applications originally listed a disability onset date ofaber 13, 2011.
However, at the hearing, Plaintiff amended her onset date to August 28, 2012 in ordeumd

Ys

acc

for an adverse final decision on her prior applications for SSI and DIB. AR 48.
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physician’s assistants, one of Plaintiff’'s examining physicians, and tasexeamining state
agency medical consultants. Dkt. 10, pp. 1-2.

STANDARD OF REVIEW

Under 42 U.S.C. 8§ 405(g), this Court may set aside the Commissioner's denial of gocial

security benefits only if the ALJ's findings are based on legal error or not seghpyrt

substantial evidence in the record as a widgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th

Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)). “Substantial evidence’ i

more than a scintilla, less than a preponderance, and is such “relevant eviderezsagsabie
mind might accept as adequate to support a conclusidagallanes v. Bower881 F.2d 747,
750 (9th Cir. 1989)quotingDavis v. Heckler868 F.2d 323, 325-26 (9th Cir. 1989)).

DISCUSSION

Whether the ALJ Properly Evaluated the Medical Opinion Evidence.

A. Standard
The ALJ must provide “clear and convincing” reasons for rejecting the uncotécadic
opinion of either a treating or examining physician or psycholdgester v. Chater81 F.3d

821, 830 (9th Cir. 1996kiting Embrey v. Bower849 F.2d 418, 422 (9th Cir. 198®)tzer v.

IS

Sullivan 908 F.2d 502, 506 (9th Cir. 1990)). However, “[ijn order to discount the opinion df an

examining physician in favor of the opinion of a nonexamining medical advisor, the édtJ m

set forth specificlegitimatereasons that are supported by substantial evidence in the record.”

Nguyenv. Chater 100 F.3d 1462, 1466 (9th Cir. 1996itihg Lester81 F.3d at 831). The ALJ
can accomplish this by “setting out a detailed and thorough summary of the facts it rg
clinical evidence, stating his interpretation thereof, and making findiRggitlick v. Chaterl57

F.3d 715, 725 (9th Cir. 1998}i{ing Magallanes881 F.2d at 751). In addition, the ALJ must

ORDER ON PLAINTIFF'SCOMPLAINT - 3
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explain why the ALJ’s own interpretations, rather than those of the doctors, et ¢deddick
157 F.3d at 725¢c{ting Embrey849 F.2d at 4222). The ALJ “may not reject ‘significant
probative evidence’ without explanatiorlores v. Shalala49 F.3d 562, 570-71 (9th Cir. 199
(quoting Vincent v. Heckle739 F.2d 1393, 1395 (9th Cir. 1984)6ting Cotter v. Harris642
F.2d 700, 706-07 (3d Cir. 1981))). The “ALJ’s written decision must state reasons for
disregarding [such] evidenceFlores 49 F.3d at 571.

B. Application of Standard

1. Gary Gaffield, D.O.

Dr. Gaffield examined Plaintiff on January 7, 2014. AR 778. Plaintiff reported a his

of Chiari malformatiori and associated surgeries, and endorsed low back pain. AR 779-8Q.

During examination, Plaintiff presented with restricted motion of the lungiae svithout
spasm or crepitus, as well as mild restricted cervical mofiBn780. Dr. Gaffield noted some
diminished sensation in Plaintiff's upper and lower extremities, as well asdtimalty
walking on her heels. AR 781-82. Finally, Dr. Gaffield also noted Plaintiff had reducgel o
motion in Plaintiff’'s cervical athlumbar spine, as well as in Plaintiff's hip. AR 78t. Gaffield
diagnosed Plaintiff with Chiari malformation, cervical area, mild right side pasat) and low
back pain. AR 782. As a result of these impairments, Dr. Gaffield opined Plaintiifl wewble
to lift or carry no more than twenty pounds occasionally and ten pounds frequently, and w
need to avoid the following: heights; climbing heavy ladders; major obstacdés|ding; heavy
equipment; moving objects; and climbing. AR 78. Finally, Dr. Gaffield opined Plaintiftic

engage in postural activities on ho more than an occasional basis. AR 782.

% “The Arnold-Chiari malformation is an abnormality in the formation of the brain stg
Petty v. Colvin954 F.Supp.2d 914, 917, n. 2 (D. Ariz. June 20, 201B)tingThe Merck

Manual of Diagnosis and Therapy 2224 (Mark H. Beers, et al. eds., 17th ed. 1999)
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The ALJ gave some weight to Dr. Gaffield’'s opinions and observations, noting they were

“generallyconsistent with the record as a wholeR 29.* Plaintiff argues the ALJ nonetheless

erred by failing to account for Dr. Gaffield’s opinion Plaintiff's would not bkedo perform
postural activities on more than an occasional basis. The Court agrees.

An ALJ is not required to adopt the opinion of an examining physician or psycholo
however, in order to reject all or part of a medical opinion, an ALJ must offer ttilspscific
and legitimate reason for doing $tguyen 100 F.3d at 146&iting Lester,81 F.3d at 831). An
ALJ errs by purporting to give great weight to an examining physiciahayieg to include all
of the physician’s opined limitations into the RFS2e Betts v. Colvi®31 Fed.Appx. 799, 800
(9th Cir. 2013) (finding the ALJammitted reversible error by purporting to give great weigh
an examining physician, yet failing to include many of the physician’s opimégtions in the
RFC). Further, an ALJ “may not reject ‘significant probative evidence’ withxquliaation.”
Flores v. Shalalg49 F.3d 562, 570-71 (9th Cir. 199§u6ting Vincent v. Heckle739 F.2d
1393, 1395 (9th Cir. 19849 (oting Cotter v. Harris642 F.2d 700, 706-07 (3d Cir. 1981))). T
“ALJ’s written decision must state reasons for disregarding [such] ewddfiores 49 F.3d at
571.

Here, though the ALJ acknowledged Dr. Gaffield opined Plaintiff's “postutaitées
would be limited to occasionallythe ALJfailed to offer any reason for excluding this aspec
Dr. Gaffield’s opinion from Plainti’'s RFC. AR 25, 29. The ALJ’s failure to incorporate this
limitation into the RFC finding, or otherwise provide a specific and legitimatemdas

rejecting this limitation, renders the ALJ’s RFC finding incomplete and unsigooy

* It appears the ALJ only gave Dr. Gaffield’s opinion “some weight” bec#esAlt
found Plaintiff's carpatunnel syndrome warranted additional manipulative, exertional, and

Jist;

tto

he

of

vibration limitations not accounted for in Dr. Gaffield's opinion. AR 29
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substantial evidersc See Hill v. Astrue698 F.3d 1153, 1162 (9th Cir. 201Bgtts 531
Fed.Appx. at 800.

Defendant argues the ALJ was not required to include this asgect@affield’s
opinion in the RFC because the ALJ was only required to explain why “significant peobati
evidence” has been rejected. Dkt. 14, pecibr(g Vincent ex rel. Vincent v. Heck]éf39 F.2d
1393, 1394-95 (9th Cir. 1984 Bpecifically, Defendant argu&s. Gaffield’s opined postural
limitations are not significant probative evidence bseaheALJ’'s RFC finding was based on
the opinions of the State agency medical consultants, who opined Plaintiff was ablertm peff
postural activities on a frequent basis. Defendant’s argument, however, is inafgpdbitee
reasons

First, Dr. Gaffield’s opined postural limitatiorexe precisely the sort of vocationally
relevant restrictions which can impact a claimant’s R&€2, e.g.Tackett v. Apfell80 F.3d
1094, 1102 (9th Cir. 1999) (noting an ALJ would be unable to apply the medictibvata
guidelines to determine a claimant is not disabled if a claimant has postural limitefintisgr,
an ALJ is required to consider all medical opinions, and the consistency of a medicai opi
with the record as a whole is an important factor an ALJ must considenweigimng a medical
opinion. 20 C.F.R. 88 404.1520; 404.1527(b) & (c); 416.927(C){#.fact multiple doctors
opined to different degrees of limitation in Plaintiff's postural activises relevant fact the AL
should have consided when assessing Plaintiff’'s RFChus, Dr. Gaffield’s opined postural
limitationsare “significant, probative evidence” which the ALJ was required to consider.
Vincent 739 F.2cat 1394-95.

Secondhe fact a norexamining physician disagrees with the conclusions of an

examining physician is not, by itse#,sufficient reason to discount the opinion of@kamining

ORDER ON PLAINTIFF'SCOMPLAINT - 6
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physician.lt is true that the ALJ has the authority to resolve conflicts and ambiguities in th
medical evidenceReddick,157 F.3d at 722. It is also true that while an ALJ may not discou
uncontradicted medical opinion absent clear and convincing reasons, an ALJ may discou
contradictedopinion using théower standard of “spefic and legitimate” reason&ee Lester
81 F.3d at 830-31. However, it does not follow from these propositions that, all things bei
equal,the existence & conflicting opinions itselfa specific and legitimate reason to discou
the opinion of anxamining physicianNinth Circuit case lavguggestshe opposite: if a conflic
exists between a treating or examining physician’s opinion and axamining medical
consultant’s opinionabsent specific and legitimate reasons for doing otherthisédLJ should
give more weight to the opinion of the treating or examining physi€i@eeOrn v. Astruge495
F.3d 625, 631-34 (9th Cir. 2008ee also Nguyed 00 F.3d at 1466Reddick 157 F.3d at 725
(“Even if the treating doctor’s opinion is contradicted by another doctor, the A{.hataeject
this opinion without providing ‘specific and legitimate reasons’ supported by subbktant
evidence in the record.”)

Finally, even if the mere faahedical opiniongre contradictoryas by itself, a specific
and legitimate reason to discount Dr. Gaffield’s opinion as to Plaintiff's mddtmitations, the
ALJ did not actually cite to the state agency medical consultants opil@bakne any content
therein as a basis for giving DGaffield’s opinion less than full weiglteeAR 29. This Court
will not engage in @ost-hoaationalization in order to intuit what the ALJ might have been
thinking when he declined to give full weight to Dr. Gaffield’s opiniSae Bray v. Comm'r,
Soc. Sec. Admins54 F.3d 1219, 1225-26 (9th Cir. 2009).

Because the ALJ failed to offer specific and legitimate reasons for disogr.

Gaffield’s opined postural limitations, the Aedred. Further, the ALJ’s error in evaluating Dr}

nt an

nt a
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Gaffield’s opinion leaves the RFC finding incomplete and unsupported by substantiatcevig
SeeHill, 698 F.3cat 1162;Betts 531 Fed.Appx. at 800. Thus, the error is not “inconsequen
the ultimate nondisability determination,” and is harmful error requiring mdrfoa further
proceedings. Molina v. Astrue674 F.3d 1104, 1117 (9th Cir. 2012).
2. Michelle Parent, PAC

Plaintiff argwes the ALJ erred by discounting the opinion of Plaintiff's treating physi
assistant, Ms. Pareiowever, as Ms. Parent is not an acceptable medical source, the ALl
needed to provide arguably germane reasons to reject her testieelds.at 1111 Turner v.
Comm’r of Soc. Se®]13 F.3d 1217, 1224 (9th Cir. 2010Qgwis v. Apfel236 F.3d 503, 511
(9th Cir. 2001). 20 C.F.R. § 404.1513(8e als&ocial Security Ruling (“SSR”) 083p, at *5,

available at2006 WL 2329939¢Garrison v. Colvin 759 F.3d 995, 1013-14 (9th Cir. 2014).

Further, an ALJ may give more weight to an “acceptable medicetesoopinion over an “other

source” opinion. 20 C.F.R. § 416.9Z3pmez v. Chate74 F.3d 967, 970-71 (9th Cir. 1996).

SSR 063p, available at2006 WL 2329939, at *5.

e

ial

Cia

only

Here, the ALJ indicated he found Ms. Parent’s opinion less reliable than the opomon f

Dr. Gaffield, because as an acceptable medical source, Dr. Gaffield was mdredqédR 29.
However, as discussed above, the ALJ erred in evaluating Dr. Gaffield's opinioh, whic

necessitates remand for further proceedings. Also, the ALJ’s remagasgns for giving little

weight toMs. Parent’s opinions are vague, conclusory, and unsupported by substantial evidence

in the recordCf. McAllister v. Sullivan888 F.2d 599, 602-03 (9th Cir. 1989) (finding similar
reasoning for rejecting a treatingysiician’s opinion was “broad and vague, failing to specify
why the ALJ felt the treating physician’s opinion was flawe&9.the case must be remanded

any event, the ALJ should reevaluate Ms. Parent’s opinion on remand.

1 in
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3. State Agency Medical Consultants

At the initial and reconsideration levels of Plaintiff's application for bend?iantiff’s
claim was reviewed by Norman Staley, M.D. and Olegario IgnacjdylID. AR 103-07, 115-
17, 129-31, 142-44. Both Dr. Staley and Dr. Ignacio opinegsentially the same limitations,
including: Plaintiff would be able to lift a maximum of twenty pounds occasionallyeand t
pounds frequently; Plaintiff would be able to climb ladders/ropes/scaffoldsiacathys and
Plaintiff would be able telimb rams/stairs balance, stoop, kneel, and crouch on a frequent{
basis. AR. AR 103-07, 115-17, 129-31, 142-44.

The ALJ gave Dr. Staley and Dr. Ignacio’s opinions less than full weigtdubec

Based upon evidenabtained at the hearing level, the claimant isnore limited

in her postural activities than found by the state agency consultants and that she i

capable of performing work at the medium exertional level, with appropriate
postural, manipulative, and environmental limitations.

AR 28 (emphasis addediowever, the ALJ does not explain what evidence “obtained at the

hearing level” warrants giving Dr. Staley and Dr. Ignacio’s opinions lessftiiaveight.
Further, the ALJ conclusorily states Plaintiff is more limited in her postural aditiz foud
by the state agency consultants. However, while the ALJ found Plainsiffneee restricted in
her ability to climb ladders, ropes, scaffoldamps or stairsthe ALJ otherwise incorporated
Dr. Staley and Dr. Ignacio’s opinions as to Plaintiff'stpeoal limitations into the RFCThe ALJ
must do more than state his conclusions; he must explain why his interpretationgheathe
those of the doctors, are correReddick 157 F.3d at 725.

Defendant arguethie court should nonetheless affirm the ALJ’s evaluation of Dr. Sta
and Dr. Ignacio’s opinions, as a review of the transcript reveals Plaintiff couéd dolunteer,
and perform household chores. AR 52-53,H@wever, Defendant’s argument is iamitation to

engage in @ost-hocrationalization of the ALJ’s decision; an invitation the Court must agai

ley

ORDER ON PLAINTIFF'SCOMPLAINT -9
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decline.SeeBray, 554 F.3d at 1225-26. Even if the Court were to consider Defendant’s praffered

explanation of the ALJ’s decision, the Court notes the records cited by Defendant could be

interpreted to actually support Dr. Staley and Dr. Ignacio’s opinion as to Rigiakiiity to
performlight work. Plaintiff testified she “is not really a driver” but has driven before, tegtifi
she volunteered on one occasion, and testified she is unable to perform household chose

sweeping or mopping for more than five minutes, due to an inability to reach and bend wi

pain. AR 52-53, 66. Defendant has failed to demonstrate how Dr. Staley and Dr. Ignacio’s

opinions are inconsistent with these activiti®se Rollins v. Massanafi61 F.3d 853, 856 (9th

11%

S such a

thout

A4

Cir. 2001).
Because the ALJ failed tffer specific and legitimate reasons, supported by substantial
evidence in the record, for discounting the opinions of Dr. Ignacio and Dr. Staley, Jherr&d.

Il. Whether the ALJ Provided Specific, Clear, and Convincing Reasons, Supporte
Substantial Enence, forDiscounting Plaintiff's Subjective Symptom Testimony

Plaintiff also argues the ALJ erred in evaluating Plaintiff's subjectivgosym
testimony.However, an evaluation of a claimant’s testimony relies, in part, on aragecur
assessment ofi¢ medical evidenc&ee20 C.F.R. 8§88 404.1529(c), 416.929(c). As discussed
Section I, above, the ALJ erred in evaluating the medical opinion evidence, rggeiriand. As
this case must be remanded for further proceedings in any event, the ALJaboukvaluate

Plaintiff's testimony anew on remarid.

®> On remand, the ALJ should analyze Plaintiff's subjective symptom testimomny the
revised policy articulated in Social Security Ruling (“SSR™3[%available at2016 WL

0 by

n

1119029 See Folsom v. Colvi2016 WL 6991194, n. 10 (C.D. Cal. Nov. 29, 2016).

ORDER ON PLAINTIFF'SCOMPLAINT - 10
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CONCLUSION

Based on the above stated reasons and the relevant record, the Court finds the Al
committed harmful error by failing to properly evaluate the medical opiniaieece. Therefore
the Court orders this matter be reversed and remanded, pursuant to sentence four of 42
405(g), for ade novohearing. On remand, the ALJ should re-evaluate Dr. Gaffield, Dr. Igng
Dr. Staley, Ms. Parent, and the remaining medical opinion evidence, reevaluatié’Blai
subjective symptom testimony, reassess Plaistrésidual functional capacity, and proceed ¢
to Step Four and/or Step Five of the sequential evaluation, as appropriate. The ALJIshou

develop the record as needed. Judgment should be for Plaintiff and the case should be ¢

ol

David W. Christel
United States Magistrate Judge

Datedthis 15th dayof February, 2017.

LJ

J.S.C. 8§

ICiO,

da

osed.
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