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6 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
7 AT SEATTLE

8 || MARGARET WALGRAF,
9 Plaintiff, CASE NO. C16-1105-MAT

10 v.
ORDER RE: SOCIAL SECURITY

11 || NANCY A. BERRYHILL, Acting DISABILITY APPEAL
Commissioner of Social Security,

12
Defendant.
13
14 Plaintiff Margaret Walgraf preeeds through counsel in her appeal of a final decisign of

15 || the Commissioner of the Social Security Administration (Commissioner). The Commisgsioner
16 || denied plaintiff's application for Disability Insance Benefits (DIB) after a hearing before |an
17 || Administrative Law Judge (ALJHaving considered the ALJ’s decision, the administrative re¢ord
18 || (AR), and all memoranda of record, this matter is AFFIRMED.

19 FACTSAND PROCEDURAL HISTORY

20 Plaintiff was born on XXXX, 1973. She completed high schoahd a dental assistant
21 || vocational program, and previously worked as @taleassistant, orthodtia technician, medica

22

! Plaintiff's date of birth is redacted back ttee year in accordance with Federal Rule of C)vil
23 || Procedure 5.2(a) and the General Order of thetCegarding Public Access to Electronic Case Files.
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clerk, and dancer. (AR 35, 59.)

Plaintiff filed a DIB applicéion in July 2013, alleging disdity beginning January 14
2010. (AR 167.) She remained insured for DIB through December 31, 2011 and, therefg
required to establish disability on or prim that “date last insured” (DLI)See20 C.F.R. 88

404.131, 404.321. Her application was denied ainitial level and orreconsideration.

On February 11, 2015, ALJ Gordon Griggs heeldearing, taking testimony from plaintiff

and a vocational expert (VE). (AR 27-64.) March 30, 2015, the ALJ issued a decision find
plaintiff not disabled from January 4, 2010abgh her December 31, 2011 DLI. (AR 12-21.)

Plaintiff timely appealed. The Appeals Coiirdenied plaintiff's rguest for review on

June 2, 2016 (AR 1-5), making the ALJ's decisitve final decision of the Commissioner.

Plaintiff appealed thifinal decision of the Comissioner to this Court.

JURISDICTION

The Court has jurisdiction to review the ALJ’s decision pursuant to 42 U.S.C. 8§ 405

DISCUSSION

The Commissioner follows a five-step seqtial evaluation process for determini

re, was

ng

-

(9).

g

whether a claimant is disable®ee20 C.F.R. 88 404.1520, 416.920 (2000). At step one, it must

be determined whether the claimant is f§dip employed. The ALJ found plaintiff had nc

engaged in substantial gainful activity since thlleged onset date. Atep two, it must be

determined whether a claimant suffers fromseaere impairment. The ALJ found plaintiff
fiboromyalgia, history of postpantu polyarthralgia, cervical degenerative disc disease, per

cluster headaches, opioid dependence, dm#azepine dependence, anxiety disorder,

Dt

h

S

odic

and

adjustment disorder severe. Step three asksthegh a claimant’s impairments meet or equal a

listed impairment. The ALJ founglaintiff’'s impairments did not et or equal the criteria of
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listed impairment.
If a claimant’s impairments do not meetemual a listing, the Commissioner must asg
residual functional capacity (RFC) and detemniat step four whether the claimant |

demonstrated an inability to perfn past relevant wkr The ALJ found plaintiff able to perforn

light work, with the following limitations: she carever climb ladders, ropes, or scaffolds, ¢

(SN

as

=

an

occasionally climb ramps and stairs, stoop, kneelar, and crawl, and can frequently reach,

handle and finger; she is limited to occasloegposure to temperature extremes, vibration,

pulmonary irritants, such as dust, fumes, odgases, and poor ventilati, extremely bright light
(i.e., more than normal office lighting levels)stined and persistent loud noise, and hazart
conditions, such as proximity to unprotectedghés and moving machinery; and she is ablg
routinely perform simple tasks and familiar detailed tasks once learned. With that assessn
ALJ found plaintiff able to perform her garelevant work aa medical clerk.

If a claimant demonstrates an inability perform past relevant work, or has no p
relevant work, the burden shifts to the Commissidoelemonstrate at step five that the claim
retains the capacity to make an adjustment to work that exists in significant levels in the r
economy. With the assistancetioé VE, the ALJ also found plaiff capable of performing othe
jobs, such as work as a parking lot cashier, office helper, electronic accessories assemble
account clerk, food and beveragéder clerk, and document preparer.

This Court’'s review of the ALJ's decisiois limited to whether the decision is
accordance with the law and the findings suppobgdubstantial evidence in the record a
whole. See Penny v. Sullivag F.3d 953, 956 (9th Cir. 1993\ccord Marsh v. Colvin792 F.3d
1170, 1172 (9th Cir. 2015) (“We wilet aside a denial bEnefits only if thedenial is unsupporte

by substantial evidence in the administrative récar is based on legal error.”) Substant
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evidence means more than a scintilla, but s a preponderance; it means such rele
evidence as a reasonable mind might acas@dequate to support a conclusitagallanes v.
Bowen 881 F.2d 747, 750 (9th Cir. 1989). If there igenthhan one rational interpretation, one
which supports the ALJ’s decisiongtiCourt must uphold that decisiofihomas v. Barnhay278
F.3d 947, 954 (9th Cir. 2002).

Plaintiff argues the ALJ failed to properly cahesr the opinions of State agency medi

vant

of

cal

consultants, her testimony, atite lay witness statementsShe requests remand for further

administrative proceedings. The Commissioaggues the ALJ’s decision has the support
substantial evidence and should be affirmed.

Medical Opinions

In October 2013, non-examiniigjate agency psychologicartsultant Dr. Carla van Dar
diagnosed plaintiff with affects, anxiety-related, and somatofodisorders. (AR 82, 85-86
She assessed moderate limitations in the aliitymaintain attention and concentration
extended periods; perform activities within ehedule, maintain regular attendance, and
punctual; and complete a normal workday aneekvwithout interruptions and perform at
consistent pace without an unreasonable nurabdrlength of rest pids. (AR 85-86.) Shq
explained in narrative from: “[Claimant] is able to complete simple and more complex ty
work, but her concentration andilitl to persist would be affeet! by her excessivfecus on pain
for which she self-limits her functional abilitie©nce in a routine, sheould likely improve w/
consistency.” (AR 86.) Dr. van Dam also assessaubderate limitation in the ability to respo

appropriately to changes in thwork setting, explaining: “Hercoping skills are somewhd

diminished in light of how she has been hamgllthe diffuse joint pain she experiences whi

causes her to curb her functional status due tpéreption of limitations from pain rather th
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due to actual physical restrictions.Id) She otherwise found pldiff not significantly limited.

In March 2014, non-examining State agency cttastiDr. Patricia Kraft issued an opinidg
identical to the opinion of Dr. van Dam. (A¥, 99-100.) Both of thepinions, although rendere
almost two years and more than four yeatsrahe DLI respectively, assessed the period f
just prior to the alleged onsaéate to the DLI. (AR 82, 99.)

The ALJ did not describe the diagnosesumictional limitations opined by Drs. van Da
and Kraft. The ALJ did, however, assign greaigiveto their opinions, finding them consiste
with the treatment recordipr to the DLI. (AR 19.)

Plaintiff avers error in relation to the somatoform disorder diagnosis, defined 4
physicians as “physical symptoms for which there are no demonstrable organic findings or
physiological mechanisms,” as evidenced by rifehlistic interpretation of physical signs
sensations associated with thegacupation or belief that one hasexious disease or injury][.]
(AR 82, 96.) Plaintiff does not assign error &pstwo. She argues the ALJ purported to d

great weight to the opinions of Drs. van Dam &nalft, but did not consier or even mention th

somatoform disorder diagnosis and associateidaliions and, thereforénproperly rejected the

opinions of these non-examining physicians witfoefierence to specific édence in the medical

record.” Sousa v. Callahgn143 F.3d 1240, 1244 (9th Cir. 1998). She maintains this
implicated the assessment of her testimony and the formulation of the RFC.

An ALJ need not provide reasons for mjeg a physician’s opinion where the Al
incorporates the opinion into the RFCTurner v. Comm’r of Soc. Se€13 F.3d 1217, 1222-2
(9th Cir. 2010). The ALJ’s findings need only bensistent with, not identical to limitatior
assessed by a physiciaid. See alsdrounds v. Comm’r of Social Sec. Admn8Q7 F.3d 996

1006 (9th Cir. 2015) (ALJ may also “rationally redg specific imperatives regarding a claimar
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limitations, rather than recommendationsOhapo v. Astrue682 F.3d 1285, 1288 (10th Cir.

2012) (“there is no requirement the regulations for a direcorrespondence between an R
finding and a specific medical apon on the functional capacity iquestion.”). The “final
responsibility” for decisions such as the assessment of andodlis RFC is reserved to th
Commissioner. Social Security Ruling (SSR) 96-5P.

The ALJ in this case did notjeet the opinions oDrs. van Dam and Kraft. He assign
the opinions great weight and found plaintiff atd€routinely perform simple tasks and famili
detailed tasks once learned.” (AR 16.) This RRissistent with the opion that plaintiff would
be able to perform simple and more complex sypework and that, whal her concentration an
persistence would be affected lgr excessive focus on pain aedulting self4imitation, “[o]nce
in a routine, she would likely iptove [with] consistency.” (AR 8@,00.) It likewise incorporate
and is consistent with a moderate limitationr@sponding appropriatelp changes in a wor

setting, which resulted in “soméat diminished” coping skills.Id.)

~C

e

U)

Plaintiff denies there is evidence the ALEeeonsidered her somatoform disorder, and

asserts the alleged incorporation of the litiotas into the RFC reflects an improper post |
rationalization. Bray v. Comm’r of SS/A54 F.3d 1219, 1225-26 (9th Cir. 2009) (court revie
ALJ’s decision “based on the reasoning andualkfindings offered by the ALJ — not post h
rationalizations that attempt to intuit what thdjudicator may have been thinking.”) The Co
disagrees.

“Even when an agency ‘explains its decisiathwiess than ideal alrity,” we must uphold
it ‘if the agency’s path may reasonably be discernedfélina v. Astrue 674 F.3d 1104, 112
(9th Cir. 2012) (quoted sources omitted). Therexy must “set forth the reasoning behind

decisions in a way that allows for meaningfaliew[]” because the Court may only affirm
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decision to deny benefits on grounds invoked by the ageBrywn-Hunter v. Colvin806 F.3d

487, 492 (9th Cir. 2015) (quoteahd cited sources omitted).

Ideally, the ALJ would have &ast outlined the opinions of 8rvan Dam and Kraft. Yet,

it does not follow from that omission that the Adidl not fully considethis opinion evidence o

that the omission reflects reversible err@@ee Molina674 F.3d at 1115 (ALJ’'s error may be

deemed harmless where it is “inconsequential to the ultimate nondisability determination

Court looks to “the record as a whole to deiesmnwhether the error ate the outcome of the

case.”)

It should first be noted that, whatever thagtiostic cause, the question before the C

is whether plaintiff has established error in &le)'s consideration of the functional limitations

I

" the

burt

assessed by these physicians. However, becagsgddrDam and Kraft explicitly associated the

functional limitations with the somatoform disordBagnosis in their narrative explanations, the

consideration of this opinion evidence necabsancluded both the diagnosis and functional

limitations. SeeAR 86, 100 (“excessive focus on pain fehich she self-lirts her functional

abilities” and “caus[ing] her to cuttwer functional status due ber perception of limitations from

pain rather than due to aetiyphysical restrictions.”))

It is further readily apparg the ALJ relied on the opins of these nonexaminin
physicians in formulating the RFCGGeeMagallanes v. Bower881 F.2d 747, 755 (9th Cir. 198
(“As a reviewing court, we aneot deprived of our faculties falrawing specific and legitimat
inferences from the ALJ’s opinion.”). Indeedetbnly other medical opinion of record does
identify any limitations in plaintiffs mental impament-related functioning. Dr. Karen Ni,
psychiatrist, performed a consultative examoraf plaintiff in November 2010, shortly befo

the alleged onset date. (AR 348:) She diagnosed adjustment disorder (depressive symp,
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and inflammatory condition. (AB48.) In addressing the prognodis. Ni opinedthe depression
would likely continue if plaintiff did not havadequate anti-depressaatsd therapy, but it wa
not “profound to the point” sheoald not function, and stated pl&fh“still takes care of hersell
and her children adequately,radtigh perhaps not ideally[,]” andHsuld be able to work if he
inflammatory symptoms were better controlledld.) In assessing plaintiff's limitations, Dr. N
opined: “Good ability to reason, good mamnabove average social skills.Td()

The State agency records accounted for Dr. dpjigions: “11/6/10 Ojpion of being able

)

to work from a psychological standpoint is essly adopted here as her [psychiatric] conditijon

does not look to rise to the level of being coasgd totally disabled.” (AR 83, 97.) The ALJ also

gave great weight to DNi’s opinion, finding it onsistent with the treatmt record, plaintiff's
independent daily activities, ancettreatment record aftéhe DLI. (AR 19.) The ALJ nonetheles
found plaintiff limited by her psychological impaients and, in so doing, clearly considered
relied upon the opinions of non-examining phisis Drs. van Damnral Kraft over that of
examining psychiatrist Dr. Ni.But see Lester v. Chate81 F.3d 821, 830 (9th Cir. 199¢

(generally, more weight should be given to thimigm of a treating physicrathan to a non-treatin

bS

and

physician, and more weight to the opinionasf examining physician than to a non-examinjng

physician).

Plaintiff denies the RFC adededy accounts for the opinions Dirs. van Dam and Kraft].

She construes their opinions to ¢hdhat she “would need a period tohe to adjust to her nev
work routine before her attendanwas consistent[,]” and statibe fact “an employee perform
simple or well learned tasks does not mean thatwork is unchanging.” (Dkt. 14 at 2-3

However, the ALJ is responsilfier assessing the mexdil evidence and resolving any conflicts

ambiguities in the recordSee Treichler v. Comnof Soc. Sec. Admin775 F.3d 1090, 1098 (9th
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Cir. 2014);Carmickle v. Comm’r of SSA33 F.3d 1155, 1164 (9th Cir. 2008). When evidence

reasonably supports either confirming or msugy the ALJ's decision, the Court may not

substitute its judgment for that of the ALTackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999).

“Where the evidence is susceptible to mdran one rational intergtation, it is the ALJ’S
conclusion that must be upheldMorgan v. Commissioner of the SI&9 F.3d 595, 599 (9t
Cir. 1999).

Plaintiff offers one interpretation of the omn evidence, but does not demonstrate
ALJ’s interpretation was not rational. Becauke ALJ's consideratiomof this and the othe
opinion evidence of record has the supportuiissantial evidence, it will not be disturbed.

Plaintiff's Testimony

Absent evidence of malingering, an ALJ mysbvide specific, dar, and convincing
reasons to reject a claimant’s testiménRurrell v. Colvin 775 F.3d 1133, 1136-37 (9th C
2014) (citingMolina, 674 F.3d at 1112)See alsd.ingenfelter v. Astrues04 F.3d 1028, 1036 (9t
Cir. 2007). “General findings arasufficient; rather, the ALJ mugdentify what testimony is no

credible and what evidence undermines the claimant’'s complaing¢ster 81 F.3d at 834The

ALJ may consider a claimant’s ‘patation for truthfulness, incongésicies either in his testimony

or between his testimony and h@anduct, his daily actities, his work record, and testimony fro
physicians and third parties concerning the nateeerity, and effect dhe symptoms of whick

he complains.”Light v. Social Sec. AdmiriL19 F.3d 789, 792 (9th Cir. 1997).

2 In SSR 16-3p, the Social Security Administration rescinded SSR 96-7p, eliminated th
“credibility” from its sub-regulatory policy, clarifak that “subjective symptom evaluation is not
examination of an individual’s character[,]” amadicated it would more “more closely follow [its
regulatory language regarding symptom evaluation.” $&Rp. However, this change is effective Malj
28, 2016 and not applicable to the March 2015 ALJsilewiin this case. The Court, moreover, contin
to cite to relevant case law utilizing the term credibility.
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In this case, the ALJ providegecific, clear, and convincimgasons for not fully acceptin

(@]

plaintiff's statements concernirte intensity, persistence, and limiting effects of her symptoms.

A. Medical Evidence

The ALJ found the medical evidence did not sabate plaintiff's dlegations of disabling

limitations prior to the DLI. (AR 17.) He aldound the limitations assessednsistent with the

objective medical findings, opinion evidence, andmilis activities, and tat the record did not

support greater limitations. (AR 19.)

“While subjective pain testimony cannot bgeoted on the sole ground that it is not ful

corroborated by objective medicaligence, the medical evidence s8Il a relevant factor in
determining the severity of the claimanpain and its disabling effects.Rollins v. Massanayi
261 F.3d 853, 857 (9th Cir. 2001); SSR 96-7p. “Conttaxh with the medical record is [alsO]
sufficient basis for rejecting theasinant’s subjective testimony.Carmickle 533 F.3d at 1161.

Plaintiff avers error in the ALJ's failuréo evaluate her symptes in light of her

y

a

somatoform disorder, which causes her txp&rience authentic suffering that limits her

functioning even in the absence of a medieason for that suffering.” (Dkt. 9 at 5 (citin]
American Psychiatric Ass’n, Diagnostic an@t&itical Manual of Mental Disorder811 (5th ed.
2013)). The Commissioner observlat plaintiff did notattribute any of her symptoms to
somatoform disorder, instead pointing to, amongrathiags, her pain andtigue as the cause (
her disability. SeeAR 17.) Gee alsoAR 32-33, 42-57 (neither plaintiff, nor her couns
mentioned the somatoform diagnosis or attributed her limitations todhdition at hearing).)
Again, the Court is not persuaded the ALilefhto consider the opinion evidence frg
Drs. van Dam and Kraft. Nor is the Court persuaded that, considering the somatoform g

diagnosis and associated limitations at isghe, ALJ was necessarily precluded from g

ORDER
PAGE - 10

g

—

sel

m

isorder

Iny




10

11

12

13

14

15

16

17

18

19

20

21

22

23

consideration of the medical evidence of record inssssg plaintiff's testimony.

The ALJ did not, in any event, reject piaff's symptom testimony based solely on an

absence of supportive @uajtive evidence or based on incongistaedical evidence. Considerin

the ALJ's assessment as a whole, and as fudbdressed below, tHeourt finds substantial

evidence support for the ALJ’s conclusioBee, e.g Colter v. Colvin No. 11-57005, 2014 U.S.
App. LEXIS 2048 at *4-5 (9th Cir. Feb. 3, 201dyhere claimant alleged ALJ improperly

disregarded her treating physiciadggnoses of somatoform disordard failed to consider that

disorder in assessing her cratiiy, the Court found claimant®wn testimony [was] undermine
and discredited by both medical pjgin testimony and her own degation of her daily activities

notwithstanding any consequenceriadoform disorder would have had on the assessment ¢

credibility.”; also noting the @imant’s testimony as to certasymptoms were “unsupported by

several tests” and concluding the ALJ’'s assesg of the symptom testimony was adequa
supported by substantial evidence).

B. Inconsistencies

The ALJ found the record to show inconsisteadn plaintiff's preentation and reports.

|j®N

g

f her

ely

(AR 17-18.) Treating provider Dr. Steven Owvem added the following addendum to a September

2010 treatment note:

At the end of the visit, she mioned as an aside that she was
applying for Social Security Disdhly. | discussed this directly
with her and told her this was “disconnect” with the overall
impression that she had given ahtw she is doing. She says she
still has two hours of morning #tiess and cannot work with her
current symptoms.

(AR 332.) In November 2010, Dr. Ni noted that, while records from three physicians state pl
has an inflammatory condition of unknown cause angdgamatoid factor netjae, plaintiff stated
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“with confidence today in our interview that dh@s rheumatoid arthritis ([RA]) confirmed by 14
test.” (AR 347 (“per chart notene doctor speculates she had ha inflammatory response
her breast implants while another believesmiay be a post-partum related inflammatc
response”).) Dr. Ni also took note of Dr. Owmam’s observation of a “disconnect.” (AR 347-
(“Also, interestingly, in her lagtppointment in Sept 2010, she weasling better and then told h
doctor she would be filing for disability. He nstthat her filing for didaility goes against he
presentation that day.”))

The ALJ additionally noted that, in April 201dlaintiff told one provider her medicatior
were not effective, while she told another provider they were effective and had a “mostly

examination[.]” (AR 18 (citing AR 358 (Apri8, 2011: plaintiff reportedo Dr. Overman he

b

o

Dry

11%
—_

-

S

normal

frustration with continued symptoms and lackroprovement, that she had been taking Plaquenil

and Mobic without apparent bditeand was on gabapentin, Prozac and Oxycodone as ne

and AR 414-15 (April 11, 2011 visit with primary egprovider Dr. Sarah Be: “She continues

to use oxycodone TID for pain amdthout it she feels teible. She also takes mobic daily whi
she thinks really helps.”))

Plaintiff cites to other examples of inconsistencies identified by the s¢€lAR 17) as
reflecting merely reports of symptoms despit [tk of objective evidence and explained by
somatoform disorder. She describes the allédisdonnect” as refleatig her waxing and wanin
symptoms, and her reporting regarding an RAjdlisis as no more than confusion on her g
and explained by the fact her doctors have tmd she has sero-negatiarthritis and possibl

early stage RA. SeeAR 294, 331-32, 416.)

eded)

7
>

her

art,

1%

In assessing a claimant’s symptom testimamyALJ may engage in “ordinary techniques

of credibility evaluation,” such as a claimanté&putation for truthfulnesand inconsistencies i

ORDER
PAGE - 12

N




10

11

12

13

14

15

16

17

18

19

20

21

22

23

testimony,Burch v. Barnhart400 F.3d 676, 680 (9th Cir. 200%)consistencies in reporting
Greger v. Barnhart464 F.3d 968, 972 (9th Cir. 200@)d a tendency to exaggeratenapetyan
v. Halter, 242 F.3d 1144, 1148 (9th Cir. 2001). Notalitg ALJ in this case did not rely only @
his own interpretation of the evidence as reifgr a disconnect or inconsistency between
evidence and claimant’s reportingle cited to such interpretatioas rendered by plaintiff's ow
treating provider and an examining psychstri The ALJ's reliance on this evidence W
appropriate and his interpretatiotioaal. Moreover, even if all of the examples of inconsisten
in plaintiff's symptom reportingvere not equally compelling, the ALJ’s consideration of
inconsistency evidence as a whole retains the support of substantial evieacgarmickles33
F.3d at 1162 (where ALJ provides specific wees supporting an assessment and substg
evidence supports the conclusj an error in the assessment may be deemed harmless).

C. Daily Activities

The ALJ found plaintiff's independent daily activities inconsisteith her allegations o
disabling functional limitations. (AR 18 and AR 15Brior to the DLI, plaintiff cared for he
daughters and pets and statee sbuld lift twenty pounds; repodeswimming on an inconsistel
basis in July 2010; could do her activities oflydéiving and self-care in November 2010; at
began exercising more in November 20114.) (A month after her DLIplaintiff began doing ho
yoga and going to church; in 2014, she “was abéetively help prepare for her niece’s weddin
and, by May 2014, she was caring for her mothwig was undergoing cancer treatment.)(
The ALJ observed that, while some of the activities cited occurred after the DLI, “sh
reporting to the agency contemporaneously that she was much more impaired — a f

decreases her credibility.” (AR 18 (@mbal citations to record omitted).)

Plaintiff denies her daily #éigities either contradict hetestimony or involve functions
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transferable ta work setting.SeeOrn v. Astrue495 F.3d 625, 639 (9th CR007) (activities may
undermine credibility where they (1) contradiat thaimant’s testimony or (2) “meet the thresh
for transferable work skills[.]”). She conteniti® ALJ’s decision lacks agxplanation as to hoy
the activities would be inconsistent with healiol she would not be a reliable employee, sta
they were performed at her own pace, on good detxn a sustained bas#)d, in some case
for brief periods before abandone&eg€Dkt. 9 at 7-8.) Plainti does not, however, demonstrg
the ALJ failed to reasonably consider or rationaltgrpret the evidence of plaintiff's activities

contradicting her asserted degree of impairment.

D. TreatmenCompliance
The ALJ found plaintiff had not fully compbiewith recommended treatment. Plaintiff
discontinued medications after her breast implant removal and inconsistently reported the

effectiveness of medication. (AR 18.) The Atound her lack of compliance most noticea
after the DLI, noting, in Februa 2013, she was encouragedstop taking narcotics and stg
exercising, but ignored that advice, and, ipt8mber 2013, was taking higher than recommen
doses of benzodiazepines and declined adviammsider SSRIs. “Again, while this behavi
occurred after the [DLI], it still lessens the claimant’s credibilityd.)(

Plaintiff maintains her use of narcotics amehzodiazepines confirms the severity of
symptoms, and that her reluctariogake an SSRI reflects her limited insight into her problg
and omits consideration of her testimony gireviously had a seize while taking such
medication $¢eeAR 50). She states her mental and physgpkrience of paimterferes with her
ability to exercise, and that the ALJ’s reliancelmth her failure to exercise and her activity
exercising makes little sense.

An ALJ appropriately considers an unexplaire inadequately exagined failure to seel
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treatment or follow a prescribed course of treatm&egeTommasetti v. Astrué33 F.3d 1035

1039 (9th Cir. 2008). Here, evehplaintiff's interpretation ofthe evidence can be deemgd

rational, the ALJ’s interpretation is adst equally rationalna must be upheld.Séege.g, AR
368 (“I discussed with her, that in my expedenpatients with fibromygia/chronic widespread
pain syndrome do not benefit from narcotics andallyt fail to improve. Due to her reluctan

to start exercising or considexduction in nardiacs, | recommend that she consider eval by P

— their sole interest is fibromigaa.”); AR 539 (“I talked to he about risks involved in higlp

dosages including addiction and tolerance. rr€hily patient is taking doses higher th
recommended and | do not support increases oéthneslications through out [sic] her treatme
| agree with Dr. Pepple decreasimgr amount of medication presaiblast appointment. | hay

encouraged patient to start an SSRI but, she is very resistant to the idea because she is af

Ce

RA

an

nt.

e

raid it will

take over her mind. | tried to echte patient about theenefits of using SSRI vs benzos. | dop't

think her medication plan at this point is going to be helpful in the long run and will contin
work with patient on trying other things tharcieasing her benzodiazepines and more likel
continue to decrease these medications.”; “I tittskmportant to work vith her on: making sur¢
she is getting some exercise, sleep hygiene Jearding ways to continue to live her life wi

fibromyalgia.”))

E. Secondargain
The ALJ, finally, found a suggestion in the retthat plaintiff's application for disability
benefits was for secondary gaifAR 19.) He pointed to herdating provider's September 20

finding of a disconnect between her overall imp@ssind her intention to apply for disabilit
The ALJ noted: “Specifically, the claimantddnot report difficulties until after her providg

mentioned this disconnect.ld( (citing AR 332).) The ALJ alsooted plaintiff's testimony “that
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she had wanted to stay at home with her youngegldar in order to be a better mother, wh
suggests that she may have stopped workingefisons unrelated &odisability.” (d.)
Plaintiff points to her tésnony and other evidence of redaas supporting her contentiq

that, while she did originally stop working indar to stay home wither newborn daughter, sh

nonetheless subsequently became disabled anddiduken able to fution as a stay at home

mom as planned. As exphed at hearing, she relied exteegpnon her older daughter to care for

younger daughter.SeeAR 41-42.)

“Secondary gain’ means ‘external and incidental advantage derived from an illness
as rest, gifts, personal attention, release fresponsibility, and didality benefits.” Burrell v.
Colvin, 775 F.3d 1133, 1139-40 n.5 (9th Cir. 2014) (quotdwyland’s lllustrated Medical
Dictionary 721 (29th ed.)). While argyle weak example of such evidence would not, stan
alone, suffice to support an adverse determinatiorALJ may consider a claimant’s motivati
for secondary gainld. at 1139-40.

The Court agrees with plaintiff that, Wwadut more, the evidence &s why she stoppe
working would not provide sufficient supportrf@a finding of secondargain. However,
considered in conjunction with the evidence fromintiff's provider, the Court finds the infereng
drawn by the ALJ reasonable.

F. MedicationSideEffects

Plaintiff avers error in the ALJ’s failure t@usider the side effects her medications. Ag
plaintiff observes, the ALJ must consider “tymmsage, effectiveness, and side effects of
medication” taken to alleviate pain orhet symptoms. 20 C.F.R88 404.1529(c)(3)(iv)
416.929(c)(3)(iv); SSR 96-7p (samellaintiff points toVarney v. Secretary of HH846 F.2d

581, 585 (9th Cir. 1988), as hatgj that, where an ALJ “choosés disregard a claimant’
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testimony as to the subjective limitations of sideef, he must support thagcision with specifig
findings similar to those requirddr excess pain testimony, as longtlas side effects are in fa
associated with the claimant’s medication(s).”

Plaintiff points to her medi¢@n side effects as includirdrowsiness, brain fog, memol
loss, nervousness, hypetivity, anger, mood swings, and agtyi. (Dkt. 9 atlO (citing AR 53,
246, 261).) The recordsted in support of this contentidargely reflect sile effects from
medications she was “currently” taking in |12@13 and mid-2014, well aftéhe expiration of the
DLI. (SeeAR 246 (reporting nervousness with Tiaahol in December 2013), and AR 260-
(reporting, in May 2014, drowsiness with Cémepam, brain fog and memory loss w
Gabapentin, hyper anxiety with Hydrocodone, dsim&ss with Hydroxyzi@, and anxiety with
Tramadol).) The ALJ, in any event, explicithoted his consideratioof these records and

number of the symptoms addsesd therein, including fatigue awlifficulty sleeping, cognitive

problems, memory loss, andxaety. (AR 17 (citing AR 230, 219-26, and 244-49).) The Al

also discussed evidence associated with ptintise of medications, @luding her inconsistent

reporting as to effectiveness,rtaecision to discontinue andduce certain medications, and h
failure to follow treatment recommendations regarding medicati@eeAR 18.)

The ALJ did not address plaifits testimony regarding medication side effects prior to
DLI. Plaintiff testified that, prior to her DLI, she was “having a lot of weird reactions
medications, and gave the example that Tramadae her “super hyper and very angry v
quickly” and her “mood swings were all over thag#[.]” (AR 53.) (AR 261.) The ALJ did ng
describe this or other testimony offered by plairdgifhearing. He outlined her allegations in
application and in subsequent regpand stated plaintiff “reiterated her allegations at the heg

in February 2015” and testifieshe remained unable to work due to her pain. (AR 17.)
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Plaintiff maintains reversible error is ediabed based on the ALJ’s failure to mention dnd

specifically discredit the medicatiside effects. She does not agkl the relevant medical record

or offer an explanation as to how the side effeetsed as a contributingd@r to her inability to

work. (See, e.g.AR 315, 324, 332 (in June 2010, plaintéported that Tramadol “amps her y

but helps with the discomfort”, but she had stopped taking Tramadol by September 2010); AR 344

(in November 2010, plaintiff reported “Tramadotidhot really help bumade her edgy, moody

P

hot and sweaty. So, now she is on oxycodone,wdlgo makes her moody but on a much loyer

level.”)) Nor does plaintiff demonstrate error the multiple specific, clear, and convincin
reasons for not fully accepting her testimony, ahmALJ’s assignment of gat weight to all of

the medical opinions of record.

The Court finds this case distinguishable frafarney wherein an ALJ rejected g

claimant’s subjective pain and symptom testimoith & single sentence: “The claimant’s repqrts

of subjective symptoms and limitations are exagtgel over what is corroborated by the weig
of the objective medical evidee, and to this @&nt, her reports arnot credible.” Varney 846

F.2d at 584-85. The Court further finds subsémvidence support fahe ALJ’s decision and

ht

no reversible error established in the ALJ'gecdon of any testimony as to “the subjective

limitations of side effects . . . in fact associated with [plaintiff's] medication(s).’at 585. See,
e.g, Roquemore v. Comm’r of S¥0. 08-56894, 2010 U.S. App. XES 4971 at *2-3 (9th Cir.
Mar. 9, 2010) (“Roquemaore argues that the ALJdelefailing to consider the side effects of Iy
medications. However, Roquemore fails to tifgrany objective evidencef side effects. He
points only to his own subjectividaims of drowsiness and decredsconcentration. Nothing in

the record suggests that Roquensability to work was affectelly his medications. Thereforg

1%

the ALJ was not required to includediscussion of side effects.Bayliss v. Barnhart427 F.3d
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1211, 1217 (9th Cir. 2005) (finding no error in AL#slure to explicitly address the drowsineg
side effect of a claimant’s medications wdéjijn making his RFC determination, the ALJ to
into account those limitations for which there was record support that did not depend

claimant’s] subjective complaints.”; “Preparirg function-by-function analysis for medic

conditions or impairments that the ALJ found neitlcredible nor supptad by the record is$

unnecessary.”) (citing SSR 96-8@)senbrock v. ApfeR40 F.3d 1157, 1164 (9th Cir. 2001) (

error where question to VE did not include infaition about side effects because “[tlhere w|

SS
DK
bn [the

al

ere

passing mentions of the side effects of . . . wethn in some of the medical records, but there

was no evidence of side effects severe enough tdargewith [the claimant’s] ability to work™)
Miller v. Heckler 770 F.2d 845, 849 (9th Cir.1985) (aant had the burden of producir
evidence that his use of prescription narcotics inegéehis ability to workout failed to do so).

Lay Testimony

Plaintiff argues that, because he linkedrhjsction of the lay witness statements to

g

the

rejection of her testimony and failed to offefffguent reasons for rejecting that testimony, the

ALJ should also be directed to reconsitlez lay witness statements on reman8ee@AR 19.)
The Court, however, findso error in the ALJ’s fjection of either plaintiff's testimony or th
similar testimony of the lay witnesses. The ALJ appropriately provided germane reas
rejecting the lay witness statements in this ca&3ee Smolen v. Chate80 F.3d 1273, 1288-8

(9th Cir. 1996) (ALJ can reg the testimony of lay withessenly upon giving germane reason

andValentine v. Comm’r SSA74 F.3d 685, 694 (9th Cir. 2009¢¢ause “the ALJ provided clear

and convincing reasons for rejexi[the claimant’s] own subjectvwcomplaints, and because [t

D

bns for

D

5),

ne

lay witness’s] testimony was similar to such conh it follows that the ALJ also gave germane

reasons for rejecting [tHay witness’s] testimony”).
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CONCLUSION

For the reasons set forth above, this matter is AFFIRMED.

DATED this_ 11th day of April, 2017.

Mary Alice Theiler
United States Magistrate Judge
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