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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
CHI CHEN, et al, Case N016-110RSM
Plaintiffs, ORDERDENYING MOTIONS FOR
SUMMARY JUDGMENT

V.

U.S. BANK NATIONAL ASSOCIATION, et
al.,

Defendants.

l. INTRODUCTION

This matter comes before the Court Defendant U.S. Bank'$/1otion for Summary
JudgmentDkt. #309 and Plaintiffs’ Motion for Partial Summary Judgment, Dkt #316S.
Bank moves for summary judgmedismissal of Plaintiffs’ claims fomability to prove grosj
negligence, because certain knowledg@nputed to them by their agents, and based or
doctrines of estoppel, waiver, and lachéd. Plaintiffs oppose this Madn, arguingthere are
genuine disputgas to material factsDkt. #328. Plaintiffs “request that the Court grant Par
Summary Judgment that U.S. Bank’s actions are‘phnenary cause of Plaintiffs’ loss of]
funds” Dkt. #316 at 3. U.S. Bank opposes this Motialso arguinga genuine dispute as
material facs. Dkt. #320 at 16. The Coulihds oral argument unnecessarfor the reason

stated below, the CoutENIES both Motions.
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Il. BACKGROUND

This is not the first time the Court has ruled on summary judgment and the Cdurt wil

not recite all the factsof this case The Court willonly focus onthosefacts necessary td
resolvetheseMotions. Many facts presented by the partiedriefingwill be relevanto other

motions orattrial.
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The Court has previously summarized this case as fallows

Plaintiffs in this caseare Chinese citizens wheach invested
$500,000 ira mining venture run bRpefendantuartzburg Gold,

LP (“Quartzburg”and Idaho State Regional Center, LLC, in order
to qualify for the United States’ EE5 immigration investor
program. Dkt. #3 at-B. At issue in this Motion is thélaster
Escrow Agreemat used by Defendants to structure the receipt and
distribution of investment funds. Dkt. #237at 2. Although the
original agreement was between DefendaRisintiff investors
later executedoinderanaking each of them an “Investor... to the
same extenas if such Person had originally executed this Master
Escrow Agreemerit Id.

Underthe Agreement).S. Bankwas the “Escrow Agent.Dkt.
#237-1at 2 The“Background” section statdbatthe money was
entering and exiting escroiw permit investors to qualify for EB
visas“with the objective of attaining lawful permanent residence
in the United States Id. A choice of law provisionsets
Washington State as the source of governing lawat 12.

The parties agreed th&tS. Bank would disburse the investors’
funds held in escrow “upon receipt of, and in accordance with a
Written Direction” Id. at 4. A Written Direction was to be
“execued by the Issuer Representatiamly. Id. “Issuer” refers

to Quartzburg, andhe Issuer Representative Isted asDebra
Riddle, who worked for Quartzburgld. at 15. To put it another
way, this agreement permitted the investor’s funds to be disbursed
to Quartzburg upon the written request of Quartzburg withoyt
furtherauthorization from the investors

An example of what was required inéitten Direction is found
at Exhibit | to the Agreement See id.at 17. According to this
example, Ms. Riddle would seMiritten Directions to U.S. Bank
listing specificinvestors andhe change to their immigration status
that warranted distribution of fundsThe formlists five possible
reasons why thefunds would be disbursed: a) Approval of

ORDER DENYING MOTIONS FOR SUMMARY JUDGMENT 2
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Investor's 1526 Petition with attached797 Notice of Actior—
funds to be wired to Quartzty b) approval oflnvestor's 526
Petition with attached Immigrant Visa Application Processing Fee
Bill Invoice—funds wired to Quartzburg; denial ofinvestor’s

526 Petition with attached Form7B7 Notice of Actior—funds
wired back to Investor; d) passage of 18 months with no action or
information from USCIS-funds wired back to Investor; e)
Quarizburg’'s approval of Investor's request for return of escrow
funds—funds wired back to Investad. at 17-18.

Dkt. #249 at 23. Each Plaintifffiled his or herEB-5 forms, deposited $500,000 in escr

with U.S. Bank, and agreed to be bound by the Master Escrow Agreement by sigmimder.

Seeid. at 3. These joindersiamedattorney Jason Blatis “Investor Representative” who

DW

would “represaet [investors]for all purposes in connection with the funds to be deposited” in

escrow. Dkt #2371 at 2 USCIS issued receipts of the EBpetitions however thesdid not
reflect approvaland stated at the top, “THIS NOTICE DOES NOT GRANT ANY
IMMIGRATION STATUS OR BENEFIT.” See id Quartzburgneverthelesssubmitted

Written Directions instructing U.S. Bank to disbutedt theescrow fundgrom the investors

with attached copies oéceipts with th@bove language from USCIS$d. These were sent oyt

between September 2012 and March 208¢eDkt. #233at Exhibits GG and Dkt. #236at

Exhibits B-C. Although these forms did not reflect approval of the investe&2@ petitions,

the Written Directions “direct[ed] release” of the identified escrow funds and expressly

represented that the directed “release is in accordance with Exhibit Ihetli@e A to the
Escrow Agreement” based on the investor's “Receipt of [For®Q7AC from USCIS.” Id.
U.S. Baik erroneously relied on these Written Directions and released the funds. Bla
EB-5 petitions were not approved and Plaintiffs have not received refunds fromtpugurtz
U.S. Bank submits evidence thratiny or all of thePlaintiffs worked witha company,

Westlead to handle their investment and immigration paperwdbleeDkt. #309 at 6 (citing
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Dkt. #311 Ex. 12 (Tao Dep.) at 7873:22, 92:320; Ex. 9 (Muroff Dep.) at 57:288:16, 82:2
15; Ex. 17; Ex. 16; Ex. 11 (Song Dep.) at 1883. The tems of that arrangemehgave not
beenfully presented to th€ourt however it appears that Westlead agreegl, to “[tJracking
the latest situation in the-B26] application process and informing [Plaintiffs] in a timg
manner.” SeeDkt. #31%22 at 2 It is unclear whether Westlead agreed to track the flow o}
investment money through escrowll or nearly all of Plaintiffs worked with attorney Jasdg
Blatt, as part of theervices provided bWestlead. SeeDkt. #311 Ex. 3 (Blatt Dep.) atl6:17-

17:1, 28:915. Mr. Blatt was notified in September of 20@8the disbursementsut of escrow

and has stated in his deposition that he knew of the disbursements no later thanddthatbe

year. Id. at 84:1825, 85:2124, 86:2289:2, 90:1891:25. He did not seek a return (
Plaintiffs’ funds and apparently useevidence of the disbursements to fight on behall
Plaintiffs’ immigration case before USCIDkt. #311, Exs. 24and 25. No other person &
Westlead demaradl that Quartzburg return thavestors’ funds or noidd U.S. Bank of any
purported problenat this time.

In November 2014, Westlead met in Taiwan witsfendantSima Muroffon behalf of

1%

y

the

174

nf

of

—

Quartzburgand another company working with Plaintiffs, Worldway. The parties signed a

confidential “memorandum”confirming their discussion, under whidNestleadagreed that
Quartzburg had released the funds from escrow and would announcdoihgtso was
consistat with the parties’ agreements, and that the funds were being used for Quart;
business plan. Dkt. #3347 at 2. The exact language used was “Regional Center and Gk
provide a statement that releasing Escrow Funds before-88¢ bpproval is pursuant f
Escrow Agreement... before Nov 25, 2014d. Regional Center and GP refers to Defendd

Idaho State Regional Center, LLC and ISR capital, LLC. Later the documésd shat
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“Regional Center and GP [Jreleased the Escrow Funds from Escrovudtcwithout notifying
the EB 5 investors...ld. The parties also agreed that investors who desired to withdraw
seek refunds from Quartzburg and Muroff, whitee partiesalso committed to persuadin
investors not to withdraw.
The instant suit was filed on December 3, 2015. Dkt .#Rlaintiffs allege that U.S
Bank breached the escrow agreement, causing the loss of the $500,000 investments.
U.S. Bank has focused on Section 8 of BserowAgreement as a basis fimiting

liability. Section 8 states, in part:

Liability of Escrow Agent. The Escrow Agent undertakes to
perform only such duties as are expressly set forth herein and no
duties shall be implied. The Escrow Agent shall have no liability
under and no duty to inquire as to the provisiof any agreement
other than this Master Escrow Agreement. The Escrow Agent
shall not be liable for any action taken or omitted by it in good
faith except to the extent that a court of competent jurisdiction
determines that the Escrow Agent’s gross igegice or willful
misconduct was the primary cause of any loss to an Investor or
Issuer.... Escrow Agent shall have no implied duties or
obligations and shall not be charged with knowledge or notice of
any fact or circumstance not specifically set forthelver Escrow
Agent may rely upon any notice, instruction, request or other
instrument, not only as to its due execution, validity and
effectiveness, but also as to the truth and accuracy of any
information contained therein, which Escrow Agent shall believ
to be genuine and to have been signed or presented by the person
or parties purporting to sign the same. In no event shall Escrow
Agent be liable for incidental, indirect, special, consequential or
punitive damages....

Dkt. #237-1 at 7.
On March 3, 20D, three months before the instant Motion was filda& Court issued

an Order on a summary judgment motion brought by a siiglatiff, stating in part
As one would expect, Defendant U.S. Bank relies heavily on

Section 8, which purports to limit U.S. Bank’s liability to
situations of willful misconduct or gross negligence. U.S. Bank

ORDER DENYING MOTIONS FOR SUMMARY JUDGMENT5
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argues that under Washington law, “[w]illful’ requires a showing
of actual intent to harm” and that “acting volitionally upon a
mistake does not show willfulness.” Dkt. #231 at 18 (citing
Zellmer v. Zellmerl64 Wn.2d 147, 155 n.2, 188 P.3d 497 (2008);
Riley v. Iron Gate Self Storag&98 Wn. App. 692, 7067, 395
P.3d 1059 (2017)). U.S. Bank is correct that Yu “has presented no
evidence of willful misconduct whatseer.” See id U.S. Bank
cites toHarper v. Dep’t of Corr, 192 Wn.2d 328, 34@1, 429

P.3d 1071 (2018) for the elements of gross negligence: “[g]ross
negligence most obviously differs from simple negligence in that it
requires a greater breach; to prgress negligence, [the plaintiff]
must show that [the defendant] ‘substantially’ breached its duty by
failing to act with even slight care.1d. at 19. U.S. Bank argues
that “granting summary judgment for a plaintiff in gross
negligence cases is almost never appropriate because of the factual
nature of the inquiry and the minimal showing of care needed by
the defendant to defeat the claimd. at 20 (citing cases).

Dkt. #249 at 6 (footnote omitted). In a footnote on that page, the Court stated:

The Washington State Supreme Court has also stated that gross
negligence is the “failure to exercise slight care, mean[ing] not the
total absence of care but care substantially or appreciably less than
the quantum of care inhering in ordinary negligenc&vak v.
Valley Christian Sch.188 Wn.2d 663, 684, 398 P.3d 1108, 1120
(2017). The Court in that case went on to state that “[b]ecause
[this] standard[] turns on a fingrained factual analysisssues of
negligence and proximate cause are generally not susceptible to
summary judgment.” Id. at 685.

Id. at 6 n.1(emphasis added)The Court continued:

On a motion for summary judgment, the court views the evidence
and draws inferences the light most favorable to the nomoving
party. The Court caeasily find at this time tha®laintiff Yu has
failed to demonstrate that U.S. Bank engaged in willful misconduct
or grossnegligence. Plaintiff Yu has presented no evidence of
willful misconduct. There does appear to be evidence of
negligence on the record, however the record also arguably
contains evidence of a “minimal showing of care.For example,
under the Master Escrow Agreement, U.S. Bamals permitted to
rely on the “effectiveness” of the materials submitted by Debra
Riddle, whichincluded asigned letter stating, erroneously perhaps,
that release of the funds was a&tcordance with the Escrow
Agreement based on attached documents. There is not enexgh

ORDER DENYING MOTIONS FOR SUMMARY JUDGMENT 6
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to conclude that the “big mistake” made by U.S. Bank was gross
negligence as a matter lafv.

The Court notes that many other argumemd genuine disputes
of material fact areraised by U.S BankSeeDkt. #231 at 1526.
The Court need not address these other basedefoying this
Motion, however the Court is aware that arguments by thepa
as to theenforceability of the Section 8 limitation of liability are
raised in a separate pending MotideeDkt. #205.
Id. at -8 (emphasis added)
[l. DISCUSSION
A. Legal Standard
Summary judgment is appropriate where “the movant shows that thece genuing
dispute as to any material fact and the movant is entitled to judgment deaachaw.” Fed
R. Civ. P. 56(a)Anderson v. Liberty Lobby, Inat77 U.S. 242, 247 (1986). Material facts
those which might affect the outcome of the suit under governing Aawderson 477 U.S. a
248. In ruling on summary judgment, a court does not weigh evidence to determine thie
the matter, but “only determine[s] whether there is a genuine issue for tiedrie v. Conoca
Inc., 41 F.3d 547, 549 (9th Cir. 1994) (citiederal Deposit Ins. Corp. v. O’'Melveny
Meyers 969 F.2d 744, 747 (9th Cir. 1992)).
On a motion for summary judgment, the couews the evidence and draws inferen
in the light most favorable to the nomoving party. Anderson 477 U.S. at 255Sullivan v.

U.S. Dep't of the Nayy65 F.3d 827, 832 (9th Cir. 2004). The Court must draw all reaso

inferences in favor of theon-moving party. See O’Melveny & Meyer969 F.2d at 74#ev'd

are

[

truth o

&

CES

nable

on other grounds512 U.S. 79 (1994). However, the nonmoving party must make a “sufficient

showing on an essential element of her case with respect to which she has the burtsh

to survive summary judgmentCelotex Corp. v. Catretd77 U.S. 317, 323 (1986).
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B. U.S. Bank’s Motion

a. Plaintiffs’ Claims of Negligence

U.S. Bank has previously argued that granting summary judgment for a plaintiff in a

gross negligence case is inappropriate because of the essentially factuglahgquih a case
Washingtoncase law cited abovestatesthat issues of negligence and proximate cause
generally not susceptible to summary judgmient gross negligence case. The Court
previously found that evidence existsthis casdhat tends tsupport a finding of negligenc

and evidence exists that tends to support a findinglight care. Even before reviewing th

are

has

e

e

instant briefing, the Court has essentially been convinced that summary judgment is

inappropriate for any party.

Both partiesnow raise tangential arguments, attempting to litigate the issue of the

applicable standard cfire and to address affirmative defenses. However, if there are qug
of material fact precluding summary judgment, this Motion must be denied and rntrey
remaining issues can be resolved separatalyheir Opposition, Plaintiffs contend:
Even if the exculpatory language is enforceable (and Plaintiffs
contend it is not), there are several disputes about material facts in
this case precluding a ruling on summary judgment that U.S. Bank
was not grossly negligent. Questions of negligence areaiigin
reserved for the trier of factSee, e.g. Graham v. Concord
Construction, Ing. 100 Wash.App. 851, 999 P.2d 1264 (Div. 3
2000) (negligence in performance of contract).
Dkt. # 328 at 9.
The Court has reviewed the facts highlighted by Plaintiffs agrdesthat a genuine
dispute as to material fact preckssummary judgment. This finding is true regardless of

applicable standard of carenegligence or gross negligerevhich is the subject of a separg

Motion. Specifically, Plaintiffs point to the requirement in the Escrow Agreement that

ORDER DENYING MOTIONS FOR SUMMARY JUDGMENT 8
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funds be disbursed only after evidence-626 petition approval had been received in addi
to receiving a Written Direction, or a “substantially similar” documert. at 9-10. The
Escrow Agreement requires receipt of a Written Instruction conforming exactxhibit I,
and Exhibit | requires a Written Direction with an attachment “evidencingstov's 526
petition approval.” Dkt. #2371 at 17. Viewing the Escrow Agreement the light most
favorable to the nemoving paries,the Court cannot concludeat U.S. Bank did nagreeto

actually examine attachmento Written Directiongdo see ifthey evidenced 4626 approval

rather than taking the disbursemeeteiver's wordor it. The Courtcannotrule as a matter of

law that “slight care” did noinclude readingand identifying this documentAs to this issug
thereremain material questions of fact, oguestions of law entangled with factual questic
best left to the jry. Given thisPlaintiffs’ claimscannot be dismissed on summary judgmern

b. Affirmative Defenses of Estoppel, Waiver, and Laches

Equitable estoppel is an affirmative defense which may apply where ansamm

statement, or act has been detrimentally relied on by another [@atgpbell v. Dep't of Sog.

& Health Servs. 150 Wn.2d 881, 902, 83 P.3d 999 (2004)The principle of eqiiable
estoppel is based upon the reasoning that a party should be held to a representation
position assumed where inequitable consequences would otherwise result to @artyh&ho
has justifiably and in good faith relied thereonWilson v. Wstinghouse Elec. Corp85
Wn.2d 78, 81, 530 P.2d 298 (1979)he party assertinthis defense must prove the followin
elements by clear, cogent, and convincing evidence: (1) a padynission, statement, or 3
which is inconsistent with its later ata; (2) reasonable reliance by another party on
admission, statement, or act; and (3) injury to the relying party if the first partyniéttee to

repudiate or contradict the earlier statement or acti@ampbel] 150 Wn.2d at 902Reliance

ORDER DENYING MOTIONS FOR SUMMARY JUDGMENT9
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is judified only when the party claiming estoppel lacked knowledge of the true facts and
convenient and available means to discover thBatterson v. Horton84 Wn. App. 531, 544
929 P.2d 1125 (1997)Where both parties can determine the law and kavaledge of the
underlying facts, estoppel cannot be invokégbbert v. Grant Countyl41l Wn.2d 29, 35, ]
P.3d 1124 (2000).

Waiver is defined as the intentional and voluntary relinquishment of a known
Bowman v. Websted4 Wn.2d 667, 669, 269 P.2d 960 (1954hportantly, the person again
whom waiver is claimed must have intended to permanently relinquish the right, amdais
conduct must be inconsistent with any other inteBitl McCurley Chevrolet, Inc. v. Ruts1l
Whn. App. 53, 57, 808 P.2d 1167 (199M1.waiver is unilateral and, unlike estoppel, does
require reliance.Bowman 44 Wn.2d at 670 (quotiniessinger v. Anderso31 Wn.2d 157,
16869, 196 P.2d 289 (1948)A waiver may be express or implietd. at 669. To constitute
an implied waiver, there must exist unequivocal acts or conduct evidencinteanto waive;
intent may not be inferred from doubtful or ambiguous fa€ent. Wash. Bank v. Mendelsg
Zeller,Inc., 113 Wn.2d 346, 354, 779 P.2d 697 (1989jlence alone does not constitute
implied waiver unless there is an obligation to spedkelker v. Josepl62 Wn.2d 429, 435
383 P.2d 301 (1963).

“Laches is an implied waiver arising from knowledge edfisting conditions ang
acquiescence in themBuell v. City of Bremertqr80 Wn.2d 518, 522, 495 P.2d 1358 (197

The elements of laches are: (1) knowledge or a reasonable opportunity to discover on

nad no

right.

not

an

1
2).

the par

of a potential plaintiff that he or she hemgause of action against a defendant; (2) the plaintiff's

unreasonable delay in commencing that cause of action; and (3) damage tdetitarde

resulting from the unreasonable delayd. The application of laches requires a cldg
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evaluation of all thefacts in a case and Isseldom susceptible of resolution by summ
judgment. Couveau v. Am. Airlines, In@218 F.3d 1078, 1083 (9th Cir. 2000) (per curiam)
U.S. Bankmovesfor summary judgment on its affirmative defenses of estoppel, w
and laches U.S. Bank’s argument rests the knowledge and actions of Plaintiffs’ purpor
agents. For example, U.S. Bank argues:
e “The conduct of Plaintiffs’ agents at the time of Quartzburg’s direction
disburse funds from escrow is inconsistent with Plaintiffs’ later assertig
claims against U.S. Barik Dkt. #309 at 23.
e “...by neglecting or choosing at the time not to assert that the disburseg
were premature, or otherwise to demand compliance with what they now
to be the requirements of the EserdAgreement, Plaintiffs (through the
agents) waived their right to do so ndbwd. at 25.
e “After being paid $6,000 to provide a limited service, which it provided in ¢
faith, U.S. Bank was then belatedly sued for tens of millions of dollaf
‘damage’s consisting of money spent by Quartzbuvgh the acquiescence ¢
Plaintiffs’ agents. These are the very type of inequitable circumstamatethée
doctrine of laches is designed to prevend. at 26.
U.S. BankbelievesPlaintiffs should be held responsible for td®ve knowledge, actionand
omissionsof their agents Jason BlaWestlead and perhaps other agentsl. at 260-21. The
Court has no reason to doubt th\t. Blatt and othersacted as agents at some point
Plaintiffs. However, to impute their knowledge of the disbursements and sufisg

actiongomissions to Plaintifisthe Courtis being askedo find as a matter of law thahe

ORDER DENYING MOTIONS FOR SUMMARY JUDGMENT11
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responsibility to “demand compliance” or somehow get the money back into esasowithin
the scope of the agency relationship.

The Court agreewith Plaintiffsthatthere are genuine issues of material fact préuotu
summary judgmentregarding Plaintiffs’ agents’ interactions with U.S. Bank, wheth
Plaintiffs’ agents relied on U.S. Bank themselves, and whether Plaintiffarhaintent taely
on the agents, and whether Plaintiffs suffered prejudice as a result of their agemits. a|
Dkt. #328 at 12.The intent and knowledge of the Plaintiffs and their agents at different g
in time is something that will need to be ascertaineal aourtroom. Even if the Courtould
answer these questions now, it is not cteawhat extent).S. Bank relied on the omission
Plaintiffs’ agents, or that Plaintiffs should be equitably barred from bringing suit a ygao ¢
after their agents raaked the funds were erroneously disbursed while simultaneously tryi
fight for Plaintiffs’ immigration status to be approved. The Court can eealequitable
considerations at or after trialn sum, hese affirmative defenses are soitablefor resolution
by summary judgment.

C. Plaintiffs’ Motion for Partial Summary Judgment on Causation

Plaintiffs argue that U.S. Bank was the “primary cause” of their losses and seek g
order stating as much prior to triaBuch is necessary for their breach of contract claim dd
limitation of liability in Section 8 of the Escrow AgreemerRlaintiffs maintain thafinding
U.S. Bank to be the primary causé'a matter of common sense,” a “matter of plain langua
and ‘a matter of fundamental fairness.” Dkt. #316 a8.2In one and a half pages of fac
Plaintiffs focus solely on the actions of U.S. Bank, and argue that “[tlhere are noey&suies

of material fact surrounding the interpretation of this contractual provisiotd. at 3.

ORDER DENYING MOTIONS FOR SUMMARY JUDGMENT 12
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As previously statedissues of negligence and proximate cause are generally
susceptible to summary judgmenta gross negligence caskn its Responsd).S. Bank cites
to several more cases indicating that causation in ageegk case ig/pically a question for

the jury. Dkt. #320 at 287 (citingN.L. v. Bethel Sch. Dist186 Wn.2d 422, 4389, 378 P.3d

162 (2016) (causation is “normally a questfonthe jury”); Schnall v. AT&T Wireless Servs

Inc., 171 Wn.2d 260, 2780, 259 P.3d 129 (2011@raham v. Pub. Employees Mut. Ins. C
98 Wn.2d 533, 5389, 656 P.2d 1077 (1988)As a general rule, the question of proxima
cause is for the jury.”)Brust v. Newton70 Wn.App. 286, 292, 852 P.2d 1092 (19p4U.S.
Bank summarizes its position thusly:

While Plaintiffs assert that the cause of their loss was U.S. Bank,
the facts show otherwisdn fact, Plaintiffs would not have
suffered the alleged loss if, for example: (1) Plaintiffs’ agbats

not misled then into investing in Quartzburg in the first place; (2)
Quartzburg had nanstructed U.S. Bank to release the funds from
escrow in a way now alleged to have been prematume
deceptive; (3) Plaintiffs’ agents and counsel had made a different
decision wherthey learnedf the disbursements, and stopped the
disbursements and Quartzburg’'s expenditures of funds; (4)
Quartzburg had simply retained the funds in its own bank account
while waiting to see if USCISvould approve the project, rather
than spending théunds on speculative mining ventures before
approval; or (5) Quartzburg’s mining ventures had been even
moderately successful, such thhére would be additional funds
available for investors. What the evidence shows is a chain of
events, almost all involving parties other than U.S. Bank, which
resulted in Plaintiffs’ investmerfiinds being spent on unsuccessful
mining operations, from which they have not received a reAirn.
most, U.S. Bank’s good faith conduct could be considered one of
several interméiate links inthe causal chain, but not a proximate
cause and certainly not “the primary cause.”

Dkt. #320 at 17-18.
The Court finds there is clearly a genuine dispute as to material facts preg

summary judgment on this isster the reasons statdry U.S. Bank. The Court is not beir
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asked to merely interpret a contractual provision, as framed by Plaintiffs. The Chbeingds
asked to weigh the actions of U.S. Bank against the actions of the many other players
case so as to determine yiroate cause. This is an intensely factual ingthiatwill be left for
the jury. Accordingly, this Motion must be denied.
V. CONCLUSION
Having considerethe applicable briefing submitted by the parties the entire record
the Court hereby finds and ORDERS:

1) Defendant U.S. Bank’s Motion for Summary Judgment, Dkt. #309, is DENIED.

2) In ruling on this Motion, the Court did not rely on the sealed exhibit at Dkt. #327.
Court therefore finds that the issue of sealing that document is moot and
accordingly remain sealed. Plaintiffs’ Motion to Seal, Dkt. #325, is DENIED
MOOT. The Clerk is directed to keep Dkt. #327 under seal.

3) Plaintiffs’ Motion for Partial Summary Judgment, Dkt. #316, is DEHDIE

DATED this 18" day of November, 2020.

(B

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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