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hited States of America

THE HONORABLE JOHN C. COUGHENOUH

UNITED STATES DISTRICT COURT
WESTERNDISTRICT OFWASHINGTON

AT SEATTLE
STEVEN ASIR THOMAS CASE NO.C16-11473CC
Petitioner ORDERDENYING PETITIONER’S
V. 28 U.S.C. § 2255 MOIDN

UNITED STATES OF AMERICA

Respondent.

This matter comes before the Court on Petitioner Steven Thomas’s motion to vacal
judgment and sentence filed under 28 U.S.C. § 2255 (Dkt. No. 1). Having thoroughly cons
the parties’ briefing and the relevant record, the Court finds oral argument ssargcand
herebyDENIES the motion for the reasons explained herein.

l. BACKGROUND

In April 2016, a jury convicted Petitioner of conspiracy to distribute controlled
substances, money laundering, conspiracy to possess firearms in furtheranagydfatfarking
crime, and felon in possession of a firea(@R140096-JCC(CR), Dkt. No. 168.)Petitioner
presented an entrapment defense tastified during his criminal trialSée generally CR DKkt.
Nos. 259-265.) He now brings this timely § 2255 habeas petition. (Dkt. No. 1.)

Petitioner’'s motion raises two broad claims: (1) ineffective assistance et@and

1 Unless otherwise noted, all docket citations refer to the docket in thisrneatse number C16147JCC.
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(2) the governmergresented false evidence at taad committedNaupe? violations. Gee
generally Dkt. No. 1.)Petitioner’sineffective assistance of counggbund has four separate
arguments(1) his attorney did not effectively present his entrapment defense, (Dkt. No. 1 ¢
46); (2) his attorneys failed to file a motion to dismiss for outrageous government tditblat
57-64); (3) his attorneys failed to propose certain jury instructioh®t(64-65); and (4) his
attorneydailed to present certain argument$is sentencingjd. at 65-72). Petitioner also
requests an evidentiary hearing to “determine issues of fact in regaeddontitutional
challenges.”Id. at 72.)
. DISCUSSION

A. Evidentiary Hearing

An evidentiary hearing is not required where “the motion and the files and re¢ahds
case conclusively show that the prisoner is entitled to no relief.” 28 U.S.C. § 225&(bpner
requests amvidentiary hearing only to present the evidence dddhiét trial and attached to his
§ 2255 petitioragain (See Dkt. No. 1 at 72—73.) For the reasons discussed below, the Cour
finds that the motion, files, and records of the case conclusively show thairfeetisi not
entitled to relief. Therefore, hirequest for an evidentiary hearing is DENIED.

B. Section 2255 Habeas Petition

1. Ineffective Assistance of Counsel

To prevail on his ineffective assistance of counsel claims, Petitioner havgt®th that
(1) his “counsel’s representation fell below an objective standard of reasonabm®$2) the
deficiency “in counsel’'s performance [was] prejudicial to the defer@ackland v.
Washington, 466 U.S. 668, 688 (1984). The first element requiresRéttionerprove “in light
of all the circumstances, the identified acts or omissions [of his counselpweside the wide
range of professional competent assistdnick at 690. There is a “strong presumption that

counsel’s conduct falls within the wide range of reasonable professionshiasgiand

2 Naupe . Illinois, 360 U.S. 264 (1959).
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“strategic choices made after thorough investigation of law and factameteplausible
options are virtually uchallengeable.fd. at 689, 690. To demonstrate prejudice, “[i]t is not
enough for the defendant to show that the errors had some conceivable effect on the @iutc
the proceeding.l'd. at 693. Petitioner “must show that there is a reasonabbalpitty that, but
for counsel’s unprofessional errors, the result of the proceeding would have beemdififd.
at 694.
a. Entrapment Defense®

The crux of Petitioner’s first ineffective assistance of counsel argushémti although

his attorneysdesignatectlose to 200 recosdl clips to be used during the trial,” his attorney

“only introduced 7.” (Dkt. No. 1 at Fetitionerstates that designating that many exhibitsans

“obviously [his attorneys] did not believe the evidence to be cumulative.” (Dkt. No. 31 at 15.

Petitioner essentially argues tlathough hisattorneygpresenteevidence to try to prove
Petitioner was entrappelis attorney®rred because theld not present every single peeof
evidence availableSge, e.g., Dkt. No. 1 at 10-11 (arguing that his attorneys erred by not
presenting additional details about which Mexican drug cartel worked witioRet);id. at 11-
13 (arguing that his attorneys erred by not calling additmitaesses to testify whether not
they had seen Petitioner sell drugs).)

Upon review of the record, the Court concluttest all of the evidence Petitioner argue
should have been introduced was cumulative. Defense counsel’s choice not to intreduce
additional evidence Petitioner points to was not gaatively unreasonable strategy because
attorneys do not have a duty to introduce cumulative evid&ee®&abbitt v. Calderon, 151 F.3d

1170, 1174 (9th Cir. 1998)for example, Petitioner arguestinis attorneys erred by not

3 Petitioner seems to simultaneously argue that the Government failedravdibis entrapment defenagtrial.
However, the Ninth Circuit rejected this argument on Petitioner’s dir@etady$ee United Satesv. Thomas, 2016
WL 6156060, at *1(9th Cir.Oct. 24, 2016)“On this record, a reasonable jury could have concluded beyond at
reasonable doubt Thomas was predisposed to commit his crimes.”).oFaeeafy argment that Petitioner was in
factentrapped is precluded and will not be considddsited Satesv. Hayes, 231 F.3d 1132, 1139 (9th Cir. 2000
(“When a defendant has raised a claim and has been given a full and fatupjpyto litigate it on direct appeal,
that claim may not be used as basis for a subsequent § 2255 pétition.”
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introducing additional evidence to prove that the Government’s offer of large moaetads
entrapped Thomas into laundering mon&geOkt. No. 1 at 36—40.) Howevefrhomas himself
testified that he wanted “legitimate irstenents” but did not “really care where the money car

from,” (CR Dkt. No. 263 at 138), and additional evidence would have been cumulative.

Moreover, as the Ninth Circuieasoned on the direct appeal, “large monetary rewards . . . af

the protoypical criminal motivation for drug déag and money laundering and do not providg
basis for establishg inducement.”Thomas, 2016 WL 6156060, at *1 (citingnited States v.
Spentz, 653 F.3d 815, 820 n.4 (9th Cir. 20LTherefore, defense counsel’s decismt to
introduce cumulative evidence of this kind was not objectively unreasonable.

As is common practice with trial exhibits, the Court assuimatsiefense counsel
designatedhundreds exhibits for trial in an abundance of caution, not because theltthtbug
200exhibitswould be needed to presdtettioner’s entrapment defenseherefore, Petitioner’s
argument that he is entitléo relief because his defense attosiegffectively presented his
entrapment defense is DENIED.

b. Motion to Dismiss for Outrageous Gover nment Conduct

Petitioner next argues that his attorneys erred by not moving to dismiss tlercase
outrageous government conduct. (Dkt. No. 1 at B8titioner alleges that the Government
“manufactured and directed the criminal eptese encompassirtfe conspiracies [he] was
charged with.” [d.) He claims*“therewas no evidencthatsuggested [hdjad ever been
involved in kilo sizedcocainedeals, meth of any quantity, gun sales, or money laundering p
to [the government undercover agent] inducing theid.} (

A motion to dismiss for outrageous government conduct is only granted in “extreme
cases” which can occur when “the government’s conduct violates fundameamtés$aand is so

grossly shocking and so outrageous as to tadlze universal sense of justicliited States v.

4 Because Petitioner fails to establish fingt element of ineffective assistance of counsel, tihatepresentation fell
below an objective standard of reasonableness, the Court does not needss #ddsecond element, prejudice.
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Black, 733 F.3d 294, 302 (9th Cir. 2018pr exampleit is outrageous for government agents
“engineer[] and direct[] a criminal enterprise from start to finis¢hited Sates v. Williams, 547
F.3d 1187, 1199 (9th Cir. 2008). However, “[i]t is not outrageous . . . to infiltrate a criminal
organization, to approach individuals who are already involved in or contemplating @atrimi
act, or to provide necessary items to a conspirdalpck, 733 F.3d at 302. This is a very high
standard and the Ninth Circuit recently found that there are only two reporteidmkeaiswhich
federal appellate courts had reversed convictions due to outrageous government kmbnduct

After reviewing Petitioner’'s argumentfie Court finds that the Government’s conduct
this case was not outrageous. The Government approached individuals who were already
involved in or contemplating a criminal act. For example, as Petitioner's own motion
demonstrates, he stad working wih others to purchase cocaine before the Government ha
confidential informant in placeSée Dkt. No. 1 at 16—17.) Moreover, Petitioner’'s argument th
the confidential informant’s actions were criminal, and therefore outragesees].(at 60-64),
are also without meritee, e.g., United Statesv. Smpson, 813 F.2d 1462, 1470 (9th Cir. 1987)
(“[T]he mere fact that [the informant] continued to use heroin and engage inyirostduring
the investigation . . . did not oblige the FBI to stop usiaigds an informant.”fIndeed,
government agents can go sodardirect an informant to participate in the very criminal
enterprise that is under investigatiotd’ Therefore, defense counsel’s decision not to bring g
motion to dismiss for outrageous government conduct was not unreasonable. The high stz
required for granting such a motion would not have been met. Petitioner’'s argurhéetitha
entitled to relief because his defense attosrfayed to bring a motion to dismiss for outrageol
government conduct is DENIED.

c. Jury Instructions

Petitioner also argues that his counsel was “ineffective for not requestiGgtineto

5Because Petitiaer fails to establish thigrst element of ineffective assistance of counted, Court does not need
to address the second element.
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instruct the jury to consider the defendant’s capacity to commit the crimeged without
Government agents[’] involveent in the entrapment jury instructio(Dkt. No. 1 at 64) (citing
theU.S v. Poehlman, 217 F.3d 692, 698 (9th Cir. 2000), “wherewithal” requiremeéie)also
argues that his counsel was “ineffective for not requesting the Court to ins&ytyt tha [a
co-conspirator,] Maldonado, was also receiving a cooperation deal in exchange for his
testimony” at Petitioner’s triadnd the jury shouldhereforelook at his testimony with greater
caution (1d.)

First, the entrapment jury instruction wascurateand in accordance with current Ninth

Circuit Model Jury Instructions. At trial, the Court used the Ninth Circuit’'s Madey

Instruction6.2, which includes the two elements for entrapment and the Ninth Circuit’s factors to

consider for the predposition elemen{See CR Dkt. No. 163 at 45 Jhe “wherewithal”
requirement is not part of the Model Instructions. In fRoehlman’s wherewithal requirement
is notdiscussedn the most recent Ninth Circuit opinions on the entrapment defgsesenited
Satesv. McDavid, 396 F. App’x 365, 369 (9th Cir. 2010) (“[O]ur decisions before and after
Poehlman have not included wherewithal as a factor for predisposition.”). Therefore, defen
counsel’s decision not to requeswherewithal entrapment jury instition was not
unreasonable.

Second, although the Court did not provide a specific instruction that Maldonado w.
receiving a plea deal, it did instruct the jury to pay attention to any interédohéao or the
other witnesses might hakadin the outcore of the case when evaluating their testimo@yR (
Dkt. No. 163 at 9.The decision not to request a more specific instruction was not unreasor
becausa@lefense counsel had ensured that these kind of considerations were already in thg
instructions. Terefore, Petitioner’'s argumeiiat he is entitled to relief because his defense

attorneydailed to include two jury instructioris DENIED.®

6 Because Petitioner fails to establish fingt element of ineffective assistance of counted, Court does not need
to address the second element.
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d. Sentencing

Petitioner argues that his counsel was ineffective dugantencing. (Dkt. No. 1 at 65—
72.) First, he argues that defense counsel “was ineffective for not requestiesentence
evidentiary hearing with the Court to clarify [Petitioner’s] offense esscenhancements, and
sentencing entrapment.” (Dkt. No. 1 at 65.) However, this wasmetsonable because there
no general right to an evidentiary hearing at sententinged Statesv. Sein, 127 F.3d 777, 78(
(9th Cir. 1997), and defense counsel took full advantage of the opportunity to submit writte
objections to the findings in th@esentence repofiSee CR Dkt. No.201.) Thereforgthe
decision was not unreasonable.

Second, Petitioner argues that defense counsel erred by not asking the @ake to
specific findings about the Sentencing Guidelines calculation. (Dkt. No. 1 at 66-exieyet,
this does not mean thdéfense counsel was ineffectivis previously stated, defense counsel
submitted written objections to the presentence report, including objections to thetahswf
justice enhancement, dargus weapon enhancement, use of threaibtegnce enhancement
and Petitioner'sriminal history categorySee CR Dkt. No. 201.)Therefore this argument is
without meritbecauselefense counsel made reasonable attempts to challenge the calculat
their objections to th presentence report.

Third, Petitioner contends that defense counsel “was ineffective for not introdlneing
evidence in [his habeas petition] to the Court in support of sentencing entraphigit.”No. 1
at 70.)Howe\er, defense counsel did raise a sentencing entrapment argument in his sentel

memorandum(CR Dkt. No. 201at 2-6.) Moreover, failure to present evidence that was alres

7 Petitioner alsalaims that the Ninth Circuhteld inhis direct appeghat he was “entitled to a finding to determin
sentencing entrapment and the failure to do so was procedural épidr.No. 31at 27.)However, the Nith

Circuit stated that the “district court does not appear to have addrdssaseiftencing entrapment] argument on t
record, which would constitute procedural error. . . . Thomasebenvdoes not raise that argument, so it is waiv|
The district court’s rejection of the sentencing entrapment argunzenhaet illogical, implausible, or without
support in inferences that may be drawn from facts in the rectindrfias, 2016 WL6156060at*2 (internal
guotations and citations omitted). Therefore, e¥émis argument had any bearing on an ineffective assistance
counsel argument, it is without merit because Petitioner misstates tieQiticuit’s holding.
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presented at trial was not unreasonabler&fore, Petitioner's argumethiat he is entitled to
relief because difis defense attorneyations at the sentencing stag®BNIED.?

2. Naupe Violations

Petitioner contends that the Government violated his Fourteenth Amendment rightg
knowingly introducing false evidence at trial. (Dkt. No. 1 at 46-57.) The Governngergsathat
his allegationsre barred by procedural default and that the Government did not violate
Petitioner’'s Fourteeh Amendment rights. (Dkt. No. 26 at 32.)

In Naupe v. Illinois, 360 U.S. 264, 269 (1959), the Supreme Court held “that a convi
obtained through use of false evidence, known to be such by representatives of the State,
fall under the Fourteenth Amendment.” To prevail deape claim, Petitioner must provedh
“(1) the testimony (or evidence) was actually false, (2) the prosecution krewad have
known that the testimony was actually false, and (3) that the false testimemyatexial.”Soto
v. Ryan, 760 F.3d 947, 957-58 (9th Cir. 2014).

However, Petitioner did not raise these alleljadpe violations in his direct appeal and
nearly all of Petitioner’s allegeaupe violations are only basezh evidence that was presente
at trial. See, e.g., Dkt. No. 1 at 47, 48, 51, and 2 he Supreme Court has matelear that a
new claim may not be raised in a 8§ 2255 motion if the petitioner had a full opportunity to b
heard during the trial phase and on direct apf@ealMassaro v. United Sates, 538 U.S. 500,
504 (2003). Where a petitioner fails to raise an issue before the trial courls ¢o faclude it on
direct appeal, the issue is “procedurally defaulted” and may not be raised under § 2265 e
under unusual circumstanc&ausley v. United States, 523 U.S. 614, 621-22 (1998). To
overcome a procedalty defaulted claim, Petitioner must shély sufficient cause for the
default and prejudice from presenting it(8) proof that he is actually innocent of the crirtgb.

at 622. To demonstrate cause, Petitioner must show that “some objective fact@l ¢xtine

8 Because Petitioner fails to establish fingt element of ineffective assistance of counted, Court does not need
to address the second element.
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defense*—for instance thathe “factual or legal basis for a claim was not reasonably availab
at the time of direct appealstopped him from complying with the procedural ridierray v.
Carrier, 477 U.S. 478, 488 (1986). Prejudice requiresti®ner to prove “not merely that the
errors at his trial created a possibility of prejudice, but that they workieid @aotual and
substantial disadvantage, infecting his trial with error of constitutional diorensUnited
Satesv. Frady, 456 U.S. 152, 170 (1982). Alternatively, Petitioner can overcome procedur{
default by demonstrating actual innocence by proving that “in light of all thereadat is

more likely than not that no reasonable juror would have convicted BouSley, 523 U.S. &
623 (quotingSchlup v. Delo, 513 U.S. 298, 327-28 (1995)).

Because Petitioner did not present thdaepe violationargumentst trial or on direct
appealthey are procedurally defaulted unless hedmmonstrate cause and prejudice or actu
innocencePetitioner argues that he has cause to raise these issues now because “[r]aisin
incomplete claim during the direct appeal would have prejudiced [his] chameceidband
procedurally barred [himffom bringing the same claim in the § 2255 with all the evidence.”
(Dkt. No. 31 at 20.) However, most of thadence Petitioner presents in this habeas petition
was presented at tridlloreover, Petitioner has not demonstrated that the evidence not pres
at trial was not reasonably available to him at the time of his appeal, and instead bia
appellate attorney for alleged ineffective assistari@®unsel. (Dkt. No. 31 at 20Therefore
Petitionerhas not demonstrated cause and prejudice. Additionally, Petitioner has not madsg
“extraordinary” showing necessary for actual innocence and does not adldrdgs motion or
reply. See McCleskey v. Zant, 499 U.S. 467, 494 (1991 herefore, théNaupe claims are
DENIED due to procedural default.

C. Certificate of Appealability

A petitioner seeking post-conviction relief under § 28%by appeal a district court’s
dismissal of his federal habeas petition only after obtaining a certificafgealability from a
district or circuit judge. 28 U.S.C. § 2253(c)(1). A certificate of appealahbility issue only
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where a petitioner has made a “substantial showing of the denial of a carsitught.” 28
U.S.C. § 2253(c)(3). This is satisfied “by demonstrating that jurists of reasahdisagiree with
the district court’s resolution of his constitutional claims or that jurists couldumathe issues
presented are adequate to deserve encouragement to proceed MithegrEl v. Cockrell, 537
U.S. 322, 327 (2003). The Court finds that no reasonable jurist could disagree with the
conclusions reached in this order. Therefore, a certificate of appealabDBNIED.
[11.  CONCLUSION

For the foregoing reasons, Petitioner’'s 8 2255 motion (DktINts DISMISSEDwith
prejudice.

DATED this2nd day of Mirch2017.

~ /
John C. Coughenour
UNITED STATES DISTRICT JUDGE
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