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Xerox Commercial Solutions, LLC

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

ROBERT STURTEVANT, Case No. C16-1158RSM

Plaintiffs,
ORDER GRANTING MOTION TO

V. DISMISS AND COMPEL ARBITRATION

XEROX COMMERCIAL SOLUTIONS, LLC,

Defendant.

l. INTRODUCTION
This matter comes before the Court on Defendant’s Motion to Dismiss and C

Arbitration. Dkt. #7. Defendd argues that Plaintiff signeain agreement #t arbitration

would be the exclusive method of resolving miegfal issues, and thefore this Court lacks

jurisdiction to lear his claims.Id. Plaintiff opposes the motiomrimarily arguing that hq
never entered into such an agreement. B®&t. For the reasons discussed below, the G
now finds Plaintiffs arguments contrary tthe evidence in # record and GRANTS
Defendant’s motion.

I. BACKGROUND

On June 27, 2016, Plaintiff Robert Sturtevaatved a Summons and Complaint agal

Defendant, his former employer. Dkt. #1 at §rid Ex. 1 thereto. In his Complaint, Plaintiff

alleges three causes of action: (1) dmmation under Washington's Law Again
Discrimination (“WLAD”); (2) retaliation under the WLAD; and (3) failure to accommod
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under the WLAD. Dkt. #1, Ex. 1 at T 1 3.2 td48. The Complaint refleetl that the lawsui
was to proceed in King County Superior Colmbwever, it does notppear that the lawsu
was ever filed in that CourtSeeDkt. #8. In any event, oduly 27, 2016, Defendant removg
the matter to this Court. Dkt. #1.

Plaintiff's allegations arise out of his foememployment with Defendant. On or abq
September 11, 2008, Plaintiff applied for employment with Affiliat@dmputer Services
(“ACS”). Dkt. #7, Ex. A at 1 13. He appliaging ACS’s electroniapplication processld.
That process allowed applicants to electaltly complete, review and sign documents. at
14. Likewise, it allowed new hires to ellemically review ad sign documentsid. In order
to utilize the process, applidanwere required to create an account with a private login n
and passwordld. at § 15. As part of his applicatigmocess, Plaintifprovided his persong
information, and electronically agreed to wais company policies, @uding a consent to b
bound by a Dispute Resolution Plan (“DRP”)d. at § § 16-17 and Ex. A-3. That DR
included a provision that the plamovided the exclusive meang f@solving disputes relatin
to the terms and conditions of employmerdt. Plaintiff also electronically signed a Pr
Employment Consent to Alcohol/Drug Screening and an Agreement not to Use H
Employers’ Confidential or Trade Secret Information, the day before. Dkt. #11, Ex. A at
8 and Ex. A-9 thereto.

On or around October 2008, Plaintiff wagda by Affiliated Computer Service

(“ACS”) as a supervisor in King County, WADkt. #1-1 at § 2.2. On October 15, 2008, usi

the same personal login name and passwBidintiff electronica}y signed seven othe

documents, including a direct deposit forndacknowledgement of the Employee Guidebd
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Id. and Dkt. #7, Ex. A at { 21 and Ex. A-6 thier. The Employee Guidebook also referen
the DRP. Dkt. #7, Ex. A at § 21 and Ex. A-7 thereto.

Plaintiff was subsequently promoted@perations Manager. Dkt. #1-1 at T 2.2.

In 2010, Defendant Xerox Commercial Solaso LLC (“XCS”) merged with ACSld.
at 2.3.

Plaintiff was subsequently promottalStrategic Business Unit Managéd. at  2.4.

On September 14, 2012, Defendant sent aril eroification regardag revisions to the
DRP. Dkt. #7, Ex. A. at 1 18. ®hemail was sent to Plaintiff at his business email addreg

included a hyperlink to the Revised DRHM. at Ex. A-4. XCS utilized a computer program

track employee receipt of the emalitl. at § 19. That program refits that Plaintiff opened the

email on September 27, 2012d. at § 19 and Ex. A-5 theet The email stated, “b
continuing your employment with [Defendant}eafthe Effective Date you are accepting g
consenting to be bound by the revised DRP.'t. BK, Ex. A at 1 19 and Ex. A-5 thereto.

On May 8, 2013, Plaintiff compted a training entitled “Djgute Resolution Plan Rule
(September 2012 revision)”. Dk#11-1 at and Ex. A-11 theretoAs part of the training
Plaintiff was asked to confirm &b he reviewed the course nrédéfor the presentation. Thd
course material contained the revised DRP awersion of the email notice that had been S
in September of 2012d. at Ex. A-12.

On or about March 17, 2015, Plafhsuffered a debilitating illess. Dkt. #1-1 at { 2.5
A couple of days later, he collapsed at work and received emergency medical attengoy.
1 2.7-2.8. On March 24, 2015, Plaintiff requested medical leave for March 26, RDES.
2.9. The request was deniedd. at § 2.10. On March 22016, Defendant terminate

Plaintiff's employment.Id. at § 2.11. The instant lawsuit followed.
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After Defendant removed the action toisthCourt, Defendant moved to dismi
Plaintiff's claims and compel arbitration. DKt7. Defendant argues that Plaintiff accepted

Xerox DRP, which clearly notified him that “virtually all legal Disputes (as defined in

5S

the

the

DRP) concerning your employment, the termd aanditions of your employment and/or your

separation from employment are subject fitwal and binding redation exclusively by
arbitration.” Dkt. #7, Ex. A-4. Plaintiff opposdélse motion, stating thdie never signed a|
arbitration agreement during his employment made any agreement to be bound by
Revised DRP. Dkt. #10 at T 1 9-10 [sic].

. DISCUSSION

A. Plaintiff's Motion to Strike

As an initial matter, the Court addresseaiflff's motion to strike. Plaintiff has

moved to strike the Declaration of Shirley Befiled in support of Diendant’s motion. Dkt

#9 at 3. Plaintiff argues that Ms. Pierce cannoperly authenticate thecords attached to he

Declaration because she has naakknowledge of either Plaiffts agreement to the DRP ¢
the company’s operations at the time Defendant initially signed the agreeltierRlaintiff’s
motion is DENIED.

Ms. Pierce is the Vice-President of HumResources for Xerox Business Servig
LLC (“XBS”), and has been employed in that reglace August of 2013. Dkt. #7, Ex. A at |
XBS is a wholly-owned subsaty of Xerox Corporationld. at § 3. XBS was formerly know,
as ACS. Id. at 1 4. Xerox Commercial Solutions|.C, the Defendant irthis action, is &
wholly owned subsidiary of XBS.Id. at 1 5. In her positioriyls. Pierce has access to t
business and personnel records of current amdeioemployees of XBS and its subsidiari

including XCS. Dkt. #7, Ex. Aat | 7.
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Courts in the Ninth Circuit hee long found that the Dechtion of a records custodid
may satisfy person knowledge requirements for business records as evi@eadé/ashingtol
Cent. R.R. Co., Inc. v. Nat'l Mediation B&30 F. Supp. 1343, 1352-53 (E.D. Wash.19¢
Edwards v. Toys ‘R U$27 F.Supp.2d 1197, 1201 (C.D. Cal.2007) (citmge Kayprq 218
F.3d 1070, 1075 (9th Cir.2000) (“Personal knowledagay be inferred from a declarant
position.”). Indeed, “personal kndéedge can come from review tiie contents of files an
records.” Washington Cent. R.R. C&30 F. Supp. at 152-53. Wasfton State courts ha
found the same.See Barkley v. GreenRuiMortg. Funding, Inc.190 Wn. App. 58, 67, 35
P.3d 1204 (2015).

Accordingly, the Court finds Ms. PierceBeclaration and Supplemental Declarat
appropriate and declines s$trike them or the Exhits attached thereto.

B. Agreement Between the Parties

The Court next addresses whether thera Bnding agreement tvecen Plaintiff and

Defendant to exclusively use arbitration to reediaintiff's employment complaints. Plaintiff

argues that there is a genuirssue of material fact as to ather he signedhe arbitration
agreement under Washington law, and therefomé dliestion must be submitted to a jury

this Court for resolution. Dkt. #9 at 4-8Specifically, he argues that there is no va

n

—

3);

S

on

n

lid

agreement under Washington law, Defendard peesented no evidence of an agreement

between the parties, and a new agreementngaer created in 201#nding Plaintiff. Id. For
the reasons discussed hereéhe Court disagrees.

Plaintiff first argues that there was no mutaakent to the DRP when Mr. Sturtevg
began employment, and therefore he never agreaditwation. Dkt. #&t 5-6. Plaintiff relies

on Neuson v. Macy’s Dept. Stores, Int60 Wn. App. 786, 796, 249 P.3d 1054 (2011), for
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proposition that an e-signature on an arbitratigreement is not reliable when the emplo
had access to the employee’s identifying infororati Dkt. #9 at 5. Plaintiff's argument
misguided.

Neusorinvolved an in-house program that Mackhad implemented to resolve disputy
Id. at 789. Employees had to affirmatively apit of arbitration to avoid being bound

arbitrate. Macy’s produced declarationsittlit mailed the in-housprogram materials an

election forms to the employee, who deniedeiving them by mail. The Spokane Supefi

Court found that Macy’s had madenecessary showing to edisito the presumption of mailin
and that the employee failed to opt out af grogram, and then ordered arbitratideh. at 789-
91. On appeal, the Washington State CafirAppeals reversed and remanddd. at 797.
The Court of Appeals discussediétmailbox rule” at length, arareed that Macy’s had mag
the requisite showing for a presumption of mailingd. at 793. Further, #hcourt agreed tha
the Declarations supported thélkrcourt’s findings, but ultimatg found that the trial cour
was not privileged to weigh the evidence ifing on this summary proceeding. The court
appeals determined that the employee hatl hee burden to produce sufficient evidence
rebut the presumption that the employer mailed she received the materials necessary tg
out of the in-house arbitrationggram. Thus, questions of faetisted for the trier of factld.
at 793-97.

The case is distinguishable from the instant matter. Indeddeusonthere was ng
dispute about the electronic process used tdyvadtice of the arbitration program. Rathg
this was a dispute about whethibe Plaintiff has received tdcopy forms in the mail thg
would have allowed her to opt out of thegram. The court appeals explained:

Macy’s gives each new employee a Solutions INSTORE brochure and an
election form. The new employee then uses a computer terminal to
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complete the majority of the newire paperwork ectronically. The
electronic paperwork includes ankaowledgment form that the employee
received the Solutions INSTOREdohure and understands her opportunity
to decline arbitration. The engyee reads and signs each document
electronically using her Social Seityrnumber, month and day of birth,
and zip code. Macy’s computer program uses that personal information to
generate an electronisignature unique to that employee. Once the
employee electronically signs a document, the computer then generates a
confirmation page that lists the empdays name, the store site, the name of
the form signed, and the date and time the employee signed it. All
completed new hire paperwork is stored in on-line personnel files. It is also
stored in a hard copyile. The NorthtownMacy’'s human resources
assistant, Sarah Allie, recalled asking Ms. Neuson to complete new hire
paperwork. And Ms. Neuson’'s @hoyee file includes a document
confirming that she signed the ackvledgment form, which shows she
received the Solutions INSTOREokhure and understood she had 30 days
to opt out of arbitration.

We, then, turn to the evidence popting Ms. Neuson’s position that she
did not receive an opt-out formna@, therefore, could not opt out of
arbitration.

Ms. Neuson lived at three separadeldresses while working at the
Silverdale Macy’s. She swore that attorney advised her to opt out of
arbitration when in Silverdale and thstte did so. . . . But she ultimately
denies by sworn affidavit that Macygmve her the documents necessary to
opt out of the Solutions INSTORE arbitration provision.

Ms. Neuson had a 30-day break in employment between the Macy’s in
Silverdale and the Northtown Macy’s in Spokane. But she says she was
treated as a new hire hilge Northtown Macy’s. She claims that break in
service and her treatment as a new waiels whatever efforts Macy’s might
have made to notify her in Silveldaof the opportunity to opt out of
arbitration. Macy’s rgmonds there must be a 60-day break in service to
trigger its obligation to again send tbpt-out materials to an employee but
that it did so anyway.

The resolution of the underlying factudibpute here is complicated by the
use of an electronic signature. Thigrgture is essentitd Macy’s position

that Ms. Neuson received the materials and form necessary to opt out of
arbitration. It is not a signature inetraditional sense but rather a string of
numbers consisting of an employee’scfab Security number, birth date,
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and zip code. The information in Ms. Neuson’s electronic signature is
unique to her, and Macy’s urges thatis sufficient to show that Ms.
Neuson received the opt-out form. \Wed evidence that the Northtown
Macy'’s has a procedure and thatptecedure was followed, but we do not
find evidence of how or why the infmation on this electronic signature
would be unavailable to anyone athlean Ms. Neuson and, ultimately, why
it is the same as or better than a traditional signature.

Neuson 160 Wn. App. at 793-96.

This last portion of the court’s opinion isit@al, because that is where Mr. Sturtev:
points in support of his argument in the instardtter. However, the reason that the Cd
discussed the “complication” of the electomsignature was because Ms. Neuson had ar
“that the paperwork could have been compmleéed backdated by s®one other than hg
because the individual forms used her maiden name and one form referred to a driver’s
number that was not issued to her until [after her start datéglison 160 Wn. App. at 791

As a result, the Court found that there was a questi fact as to whether she received the ¢

out form.

ant
urt
jued
r

license

pt-

Mr. Sturtevant has made no similar argumemthe instant matter. He does not claim

that his company email address has changed towe, nor does he assert that he did
receive the other forms he reviewed and gigedectronically on the same dates as
acknowledged the DRP, or thhis signature does not appear such forms. In fact, a
Defendant notes, to make such an assertiondvoed) the question of how he was hired in
first place. SeeDkt. #11 at 9-10. Moreover, Mr. 8tevant has presented no evidence
support his bald assertion that tiel not agree to an arbitrati agreement, that he did n
consent electronically to such an agreementhat he did not open his email providing not
of the agreement.SeeDkt. #10. He has simply failed tefute the evidence in this reco

demonstrating his receipt and review of the DRP.
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In addition, the Court rejectBlaintiff's argument that there is no agreement betw
Plaintiff and Defendant becaudgefendant failed to provide evidence that it acquired
employment contracts of ACS at the time it merged with Xe&eeDkt. #9 at 6-7. Defendar
provides the details of the acsition through Ms. Pierce. Dkt. #7, Ex. A at | { 3-6. Furt
Plaintiff fails to provide anyegal support for his argument.

Likewise, Plaintiff's argument that heddnot receive or agree to the 2012 Ameng
DRP fails for the same reasons as discussed atittiveespect to the origal DRP. Moreover
Plaintiff fails to acknowledge &hevidence in the record thia¢ completed a training on th
amendment on May 8, 2013. For all of thesasoms, the Court finds that there was
agreement to arbitrate between Plaintiff and Defendant.

C. Federal Arbitration Act

Plaintiff does not disput¢hat the original and amded DRP are governed by t}
Federal Arbitration Act (“FAA”). Instead, he $iargued only that an agreement does not ¢
between these partiesSeeDkt. #11. Under Local Civil Re 7, “[e]xcept for motions fol
summary judgment, if a party fails to file papén opposition to a matn, such failure may b
considered by the court as admission that the motion has mér LCR 7(b)(2). The Court
considers Plaintiff's failure to respond as such an admission on this motion.

Further, the Court has revied Defendant’s legal argumemsrtaining to the FAA ang
motions to compel thereunder, and agreesttiebriginal and amended DRP are governeg
the FAA, and that Plaintiff should be compelled to arbitr&eeDkt. #7 at 9-11.
I
I

I
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V. CONCLUSION
Having reviewed Defendant’s motion, Plaifit opposition theretoDefendant’s reply,
and the Declarations and Exhibits in supporteabg&ralong with the remainder of the reco
the Court hereby finds and ORDERS:
1. Defendant’s Motion to Disies and Compel Arbitrain (Dkt. #7) is GRANTED.
2. All of Plaintiff's claims against Xexx Commercial Solutions, LLC are here
DISMISSED WITH PREJUDICE, and they shbé resolved in accordance with t
Xerox Business Servic&ispute Resolution Plan.
3. This matter is now CLOSED.

DATED this 19 day of September, 2016.

o

RICARDO S. MARTINEZ
CHIEF UNITED STATES DISTRICT JUDGE
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