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! UNITED STATES DISTRICT COURT

g WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

9
10 PAULA WETZEL, et al, CASE NO. C16-1160JLR
11 Plaintiffs, ORDER ONMOTIONS TO SEAL

V.
12
13 CERTAINTEED CORPORATION
Defendant.

14
15 . INTRODUCTION
16 Before the court are four motions to file certain documents under seal: (1)
17 || Plaintiffs PaulaVetzeland Joel Wetzel's (collectively, “thé&/etzek”) motion to file
18 ||under seaportions oftheir motion for class certification and certain supporting
19 || documentg“First Motion”) (1st MTS (Dkt. # 105)); (2bhe Wetzed’ motion to file under
20 || sealportions of their response to Defendant CertainTeed Corporation’s (“CertainTegd”)
21 || motion for summary judgmelitSecond Motion”)(2d MTS (Dkt. # 120)); (3)
22 || CertainTeed’s motion to file undsealportions of its response to the Wetzels’ motion
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for class certification and certain supporting documgfitsird Motion”) (3d MTS (Dkt.
# 137)); and (4)he Wetzés’ motion to file under seal portions of their reply to their
motion for class certification and certain supporting docum@rtairth Motion”) (4th
MTS (Dkt. # 152)). CertainTeed filed responses to the First, Second, and Fourth M
(1st MTS Resp. (Dkt. # 113)2d MTS Resp. (Dkt. # 128); 4th MTS Resp. (Dkt. # 162
and the Wetzels filed replies (1st MTS Reply (Dkt. # 117); 2d MTS Reply (Dkt. # 13
4th MTS Reply (Dkt. # 165)). The Wetzels filed a response to the Third Motion (3d
MTS Resp. (Dkt. # 147)), and CertainTeed filed a reply (3d MTS Reply (Dkt. # 149
At issue in the First Motion are documents that the Wetzels rely upon in their
motion for class certification and the Wetzels’ experts rely upon in their supporting
reports. (1st MTSsee generallf/iCC (Dkt. ## 107 (sealed), 108 (redactedpe also
Saldanha Report (Dkt. ## 107-4 (sealed), 109-10 (redacted)); Waier Report (Dkt.
## 107413 (sealed), 1082 (redacted)).) In response to the First Motion, CertainTee(
argues that an additional exhibit goations ofthe deposition of Mark D. Ivers (“Ilvers
Deposition”), upon which the Wetzels’ rely in their motion for class certification alsg

should be sealed. (1st MTS Resp. &t (¢iting8/13/18 Terrell Decl. 11 6, 21, Exs. 4,

1 n its response to the First Motion, CertainTeed requests that the court strike the
Wetzels’ experts’ reports.Sée generallfst MTS Resp.) Pursuant to the coukiixal Rules,
“[rlequests to strike material contained in or attached to submissions of oppatieg §fzall not
be presented in a separate motion to strike, but shall instead be included in the rebpiefisivs
and will be considered with the underlying motion.” Local Rules W.D. Wash. LCR 7(g).
CertainTeed seeks to strike reports attachelde@Vetzed’ motion for class certificatiar(See
MCC (Dkt. ## 107 (sealed), 108 (redacted)).) TidestainTeets request to strike the reports
in a respons brief tothe Wetzed’ First Motion is procedurallimproper,and the court declines
to considethe requesin this context. $ee generallfst MTS Resp.) The court will further
address this issue in its order on CertainTeed’s motion for summary judgmentXkMSJ

otions

1);

N

1%

# 110)) and th&Vetzels’ motion for class certification (MCC).
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19).) Atissue in the Second Motion is the Wetzels’ response to CertainTeed’s mot|
summary judgment and documents discussed and quoted th@@ibT§ see
generallyMSJ Resp. (Dkt. ## 122 (sealed), 123 (redacted)).) Atissue in the Third
Motion are documents CertainTeed relied upon in its response to the Wetzels’ mot
class certification. 3d MTS seegenerallyMCC Resp. (Dkt. ## 142 (sealed), 132
(redacted)).) Atissue in the Fourth Motion are documents that the Wetzels rely up
their reply to CertainTeed'’s class certification response and that the Wetzels’ expel
upon in his supporting report. (4th MiT&ee generallMCC Reply (Dkt. ## 154
(sealed), 157 (redactedfprrected Waier Rwort (Dkt. ## 155 (sealed), 158-1
(redacted)) 1 2, Ex. 32 at 4.)

The court has considered the motions, the parties’ submissions concerning t
motions, the relevant portions of the record, including the untedi@ocumentand
expert reports filed under seal, and the applicable law. Being fully adMibed;ourt
GRANTS in part and RESERVES RULING in partttve First Motion, GRANTS in part
andRESERVES RULINGnN part on the Second MotioGRANTS in part and
RESERVES RULING in part on the Third Moticarpd GRANTS in part and
RESERVES RULING in part othe Fairth Motion. For the reasons explained below,
the court DIRECTS the Clerk to maintain the provisional seal on all the documents
time. The court also GRANTS CertainTeed 14 days from the undersigned date to 1

response to this ordey offeringadditional grounds amore detailed justification for

2 The parties do not request oral argument, and the court concludes that oral argun

on for

on for

DN N

t relies

at this

ile a

nent

would not be helpful to its disposition of the motiddeel.ocal Rules W.D. Wash. LCR 7(b)(4).
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sealing certain documents as described belbme court summarizes its rulings on the
documents at issue atable at the end of this ordeBee infra§ 111.C.
[I. BACKGROUND

On July 22, 2016, the Wetzels filed a putative class action complaint in King
County Superior Court, alleging that CertainTeed manufadtunarkeed, and sold
certain defective roofing shinglegSee generallCompl.(Dkt. #1-2).) The Wetzels
brought claims for (1) violation of the Washington Consumer Protection Act (“CPA”
RCW 8§19.86.020, (2) breach of implied warranty, (3) fraud, (4) strict products liabil
and (5) negligence.Sge generally igl. The case was removed to this court on July 27
2016, and reassigned from Judge Richard A. Jones to the undersigneohdgelary
15, 2019. (Not. (Dkt. # 1Minute Order (Dkt. # 166).)

The parties entered a stipulated protective order on May 22, 2017. (Protectiy

Order (Dkt. #31).) During discovery, CertainTeed produced a number of documents$

marked “confidential.” E.g, 1st MTSat 1) All four motions to seal relate to documel
ard testimony CertainTeed deems confidential and seek®intain under seal Séelst
MTS at 1; 2d MTS at 1-2; 3d MTS at 1; 4th MTS &.)-Although the Wetzels do not
agreeany of the documents at issue should be sealed, they brought the First, 8edo
Fourth Motions pursuant to the parties’ stipulated protective oréteg., {st MTSat 2;
seeProtective Order | 4.3 (requiring the party seeking to file confidential material tg
follow Local Rules W.D. Wash. LCR 5(g) procedures).) CertainTeed filed the Third

Motion pursuant to Local Rule 5(gpeelocal Rules W.D. Wash. LCR 5(g)(2)(B).

—+

Yy

D

s

I
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[I1. ANALYSIS
A. Legal Standard
When deciding a motion to seal, courts “start with a strong presumption of py

access to the court record$=oltz v. State Farm Mut. Auto. Ins. C831 F.3d 1122,

1135 (9th Cir. 2003) (citinglagestad v. Tragesset9 F.3d 1430, 1434 (9th Cir. 1995)),

iblic

Nevertheless, this presumption “is not absolute and can be overridden given sufficiently

compelling reasons for doing soFoltz, 331 F.3d at 1135 (citin§an Jose Mercury

News, Inc. v. U.S. Dist. Ct. N. Dist. (San Jp&8y F.3d 1096, 1102 (9th Cir. 1999)).
The standard the court employs to decide whether a document should be se

depends on the nature of the motion to which the document aissslegted. See

Kamakana v. City & Cty. of Honoluld47 F.3d 1172, 1179 (9th Cir. 2006) (citiRgltz,

aled

331 F.3d at 1135). In the past, the Ninth Circuit applied a “compelling reasons” standard

for sealing documents attached to dispositive motions, but a lesser “good cause” st
for sealing documents attached to non-dispositive moti8es. Foltz331 F.3d at 1135
(citing Phillips v. Gen. Motors Corp307 F.3d 1206, 1213 (9th Cir. 200X¢e alscCtr.
for Auto Safety v. Chrysler Grp., LL.809 F.3d 1092, 1098-99 (9th Cir. 2016).
However, inChrysler, the Nirth Circuitdeclined toemploya “binary approach” that
would limit the compelling reasons standard to only motions that are “literally
dispositive.” 809 F.3d at 10989. Rather, the Court clarifietd precedentdirecting
courts to apply the compelling reasons standard when “the motion at issue is more

tangentially related to the underlying cause of actidd."at 1099.

andard

than

I
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The First, Third, and Fourth Motions pertain to a motion for class certification
whereas the Second Motipertains to a motion for summary judgmerse¢VICC;
MSJ (Dkt. # 110).) Thus, the Second Motion is undoubtedly “more than tangentially
related to the merits” of the casBee Foltz331 F.3d at 1135-36 (citifgushford v. The
New Yorker Magazing46 F.2d 249, 252 (4th Cir. 1988))S]ummary judgment
adjudicates substantive rights and serves as a substitute for a trial.”). The court co
that the Second Motion must be assessed under the compelling reasons standard.

The court also concludes that the Wetzels’ motion for class certification is “m
than tangentially related to the merits’the underlying casend thus, the First, Third,
and Fourth Motions must also be analyzed under the compelling reasons standard
Supreme Court noted Dukes the “rigorous analysis” district courts engage in to ens
that the prerequisites of Federal Rule of Civil Procedure 23(a) have been satisfied
class certification stage will “frequently . . . entail some overlap with the merits of th
plaintiff’s underlying claim.” Wal-Mart Stores, Inc. v. Duke864 U.S. 338, 351 (2011)
see also Ellis v. Costco Wholesale Cpfh7 F3d 970, 981 (9th Cir. 2011) (“[T]he
merits of the class members’ substantive claims are often highly relevant when
determining whether to certify a class . .[A] district courtmustconsider the merits if
they overlap with the Rule 23(a) requiremeitsMoreover, sinc€hrysler, district
courts that have addressed the issue have regularly found that the compelling reas
standard applies to motions to seal exhibits attached to motions for class certificati
SeeMoussouris v. Microsoft CorplNo. C151483JLR, 2018 WL 1159251, at *4 (W.D.

I

ncludes

ore

As the

ure

At the

e

ons
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Wash. Feb. 16, 2018gport and recommendation adoptéth. C15-1483JLR, 2018 WI
1157997 (W.D. Wash. Mar. 1, 2018) (collecting cases).

Here, the court’s determination of the Wetzels’ motion for class certification V
involve, at a minimumgconsideration of whether CertainTeed has “engaged in unfair
deceptive practices by not informing homeowners of the defect and denying class

members full compensation for shingles it acknowledges suffer from a manufacturi

defect....” (SeeMCC at 20.) Because the Wetzels’ motion for class certification wj

involve evaluating the elements of their CPA claim in order to determine whether th
are common questions of law or fact under Federal Rule of Civil Procedure 23(a), t
Wetzek’ motion is more than tangentially related to the merits of the case. Thus, th
court concludes that the compelling reasons standard applies to all four motions to

Under the compelling reasons standard, the party seeking to seal a judicial r
bears the burden of showing that “compelling reasons supported by specific factua
findings . . . outweigh the general history of access and the public policies favoring
disclosure.” Kamakana447 F.3d at 1178-79 (internal citations omitted). In this case
CertainTeed bears the burdeishowing compelling reasons to seal because it is the
party who designated the documents at issue in all four motions as “confide@aal
Local Rules W.D. Wash. LCR 5(g)(3). A failure to meet that burden means that pu
access prevailsKkamakana447 F.3dat 1182. If a court determines to seal certain
records, it must “base its decision on a compelling reason and articulate the factua
for its ruling.” Id. at 1179 (quotinddagestad 49 F.3d at 1434).

I

vill

or
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e

seal.
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basis
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Generally, “compelling reasons sufficient to outweigh the public’s interest in
disclosure and justify sealing court records exist when court files might have becon
vehicle for improper purposes, such as the use of records to . . . release trade secr
Kamakana447 F.3d at 1179 (quotingixon v. Warner Commc’ns, Inet35 U.S. 589,
598 (1978)) (internal quotations omittedie also In re Elec. Arts, In@98 F. App’X
568, 569 (9th Cir. 2008) (“[T]he right to inspect and copy judicial records . .. has b
before the power of a court to insure that its records are not used . . . as sources of

m

business information that might harm a litigant’s competitive standing.” (qublixan,
435 U.S. at 598))The final determination of what constitutes a “compelling reason”
“best left to the sound discretion of the trial counilixon 435 U.S. at 599.
Additionally, in the Western District of Washington, a party seeking to file
documents under seal mustmply with the procedures of Local Civil Rule 5(§ee
Local Rules W.D. Wash. LCR 5(gRursuant td_ocal Civil Rule 5(g), a party filing a
motion to seal must include “a certification that the party has met and conferred wit|

other parties in an attempt to reach agreement on the need to file the document[s]

seal.” Id. LCR 5(g)(3)(A)3 The party who deghated the documents confidential mug

also provide a specific statement of the reasons for keeping a document undier. sea.

LCR 5(g)(3). In this case, CertainTeed is the designating party and has the burden

I

3 CertainTeedlisputes the extent and sufficiency of paeties’ prerequisite “meet and
confer conferences related to tké&st, Second, and Fourth motionSeg, e.g.1st MTS Resp.
at 34.) The court has considered the partegguments and determinget theparties
sufficiently satisfied the “meet and confer” requirements for thet¢oulecide the motionsSee

e a

ets.

owed

is

h all

under

~—+

to

Local Rues W.D. Wash. LCR 5(g)(3)(A).
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meet the compelling reasons standard and the requirements of Local Civil Rule
5(9)(3)(B) for each document it seeks to maintain under $e¢alL,CR 5(g)(3)(B)
B. Analysis of Documents

Before the court addresses CertainTeed’s “compelling reasons” assertions, i

dispense withwo of CertainTeed’s arguments in favor of sealing that apply to all fou

motions: (1) that the Wetzels have provided no legal basis for objecting to filing the

documents at issue under seal; and (2) that the Wetzels did not challenge the
confidentiality designations of the documentSed, e.g.1stMTS Resp. at 7.) The
Wetzelsarenot required tmbject tothe filing of the documents under seal or present
prior confidentiality challenges because it is CertainTeed’s burden to overcome the|
public’s right to accessSeelocal Rules W.D. Wash. LCR 5(g)(3amakana447 F.3d
at 1178-79 Moreover, as stated in the parties’ stipulated protective order, by design
or agreeing to designate a document as confidential, “the parties do not concede th
material is entitled to be filed under seal.” (Protective Order 1 2.2.) And, even if th
parties agree to confidential designatiaheexistence of a confidentiality agreement
does not, by itself, establisicampelling reasoto seal. See Foltz331 F.3d at 1137-38
(holding that the existence of a confidentiality provision in a blanket protective orde
iIssued by a district court does not, without more, constitute a compelling reason to
information on the court’s docket).

The court now addresseachmotion in turn.
I

I

[ can

=

ating

at such

D

-

seal
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1. First Motion

CertainTeed requests $ealcertain lines of the Wetzels’ motion for class
certification and supporting exhibits(‘Stahl Deposition”)* 7, 9 (“Roach Deposition™,
11, 1748, 2623, 31 33-44, 48-51, an®4,° as well as the Saldanha Report ame\Waier
Report. (1st MTS Resypsge alsdMCC at 6, 8-11, 13-14, 16-17, 18/13/18 Terrell
Decl. Okt. ##107-1 through 107-30).) AdditionallertainTeed regsts that the court
seal portions of the Ivers Deposition and all of exhibit 19. (1st MTS Resp. aeeé-8;
also8/13/18 Terrell Decl{{6, 21, Exs. 4, 19.) CertainTeed argues that the court sh
sealthese documentsecauséall the documents CertainTeed requests to be sealed &
compliance with LCR 5(g)(3)(B).” H.g., 1st MTS Resp. at 1.) CertainTeed represent
that the exhibits contain a mix of trade secrets, proprietary information, and non-pa
private information (Seed. at 7-8; 8/22/18 Waksman Aff. (Dkt. # 115) at 2-11.)
CertainTeed connects these reasons to seal to specific documents and page rangs
I

I

4 Portions of the Stahl Deposition appear in multiple places in the rec®e9/{7/18
McKillop Decl. (Dkt. ## 141 (sealed), 140 (redacted)) 1 2, Ex. 1; 10/1/18 Terrell Decl. (Dkt
## 156 (sealed), 153 (redacted)) 1 6, ExX) 38herever it appears in the recofug tourtcites to
the Stahl Deposition as “Stahl Dep.” and clarifies page ranges where appropriate.

® Portions of the Roach Deposition appi@amultiple places in the rect. (See9/17/18
McKillop Decl. 3, Ex. 3.) Whereveiit appears in the recordhe courfcites to the Roach
Deposition as “Roach Depdnd clarifies page ranges where appropriate.

® When discussing the depositions in this order, the court refersitértternal page
numbers rather than to the CM/ECF page numbers.

" The Waksman Affidavits are cited by their CM/ECF page numbers rather than

ould
ire in

S

rty

'S that it

paragraph numbers to clarify where in CertainTeed’s table the informafamid.
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asserts include information regarding its proprietié@jms handling process?® product
specifications and manufacturing processesrchandising and marketing stratedies,
and sales and financial ddtfa(See generall$/22/18 Waksman Aff.) CertainTeed
asserts that harm would befall its business and competitive advantage if this inform
was publicly releasedd.

In reply, the Wetzels argue the court should not seal the documents becauss
“CertainTeed’s conclusory arguments fail to overcome the strong presumption for

accessd the courts.” (1st MTS Reply at 4The Wetzels also contettidat CertainTeed

waived the right to seal some of these documents by not previously designatiragthe

confidential per the requirements of the protective ordek.af 6-7.)

The court finds that CertainTeed has articulated compelling reasons to maint

ation

Jublic

ain

thesealon some of the documents at issue; however, other documents contain, at least in

part, information that does not plainly fall under CertainTeed'’s articulated justificatig
for sealing or facially meet the “compelling reasons” stanttasgal. The court is not

confident that all of the documents and testimony have been closely considered in
the presumption of public access and the parties’ duty to minimezartbunt of materia

filed under seal. The court appreciates @attainTeed’s ovedesignations may have

8 Stahl Dep. at 21, 118-20, 156-58; Ivers Dep.; 8/13/18 Terrell Pg8I.19, 22-25, 33,
35-44, 51-53, Exs. 7, 17, 20-23, 31, 33-42, 49Fdach Dep. at 225:19-248:20, 249:24-251:1

% (Stahl Dep. at 33-35, 45-46, 49, 51-59, 69, 80, 99-100, 103, 109-10; 8/13/18 Terrg
Decl. 1113, 20, 21, 56, Exs. 11, 18, 19, SMaier Report.)

10 (Stahl Dep. at 99-100.)

NS

ight of

7.

U

11 (Stahl Depat99:12-100:25, 135.)

ORDER-11
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resulted from the limited time it had to review the material prior to the Wetzels’ filings.

(Seelst MTS Resp. at 3-4.) Howevehngetcourtcannot seal an entire document when

narrower redaction would be sufficient to protect CertainTeed’s interfgstsgenerally

Local Rules W.D. Wash. LCR 5(g). As detailed below, the court grants CertainTeed the

opportunity to respond to this ordey providing narrower redactions or further

justification for sealing certain documents or portions of documents pursuant to Logal

Civil Rule 5(g)(3)(B). Seel.ocal Rules W.D. Wash. LCR 5(g)(3)(B).
The court will first address the documents for which CertainTeed has not me

compelling reasons burden, and then address the documents for which it has met i

[ its

ks

burden. First, the court concludes that CertainTeed’s assertion of confidential personal

identifying information of non-parties does not satisfy the compelling reasons standard

because the limited amount of such information that is present in the documents can and

hasalreadybeenappropriately redacted by the WetzeBee Foltz331 F.3d at 1137
(concluding that third-party records could be redacted while leaving intact other
information). Here, the parties properly redacted individuals’ names, phone numbg
and street addresses before filing the documents with the &erattocal Rules W.D.
Wash. LCR5(g)(1)(B) 6tating that parties must redact sensitive information that the

court does not need to consideseé generally/13/18 Terrell Decl. Ex. 31, 33, 42-44,

=

S,

48.) The court fails to see what privacy interests exist in the documents that have not

already beemaddressed through these redactions. Thus, when asserting non-party
privacy, CertainTeed has not met its burden of providing a compelling reason to se

Nevertheless, as discussed below, CertainTeed also asserts that exhibits 31, 33, 4

ORDER- 12
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and 48, warrant sealing because they contain proprietary claims handling pobeaes.
8/22/18Waksman Aff. at 8.1.) Yet, CertainTeed asserts only nparty privacyas its

justification to seal exhibit 43.Id. at 10.) Thusunless CertainTeed providasther

justification to seal exhibit 43 in a response to this order, the court will unseal exhibjit 43

except for the redactions already made by the Wetzels for non-party privacy.
Second, CertainTeeskekdo seal documents thavere notimely designated
confidential under the terms of the protection ordSeelstMTS Reply at 6-7.) For
example, CertainTeed seeks to designate as confidential excerpts of the Stahl Dep
(Seed. at 7;see als®/17/18 McKillop Decl. | 5, Ex. 4 (designatintanypages of the

Stahl Depositions confidential, but not pages 33-35, 45-46, 69, 135, or L56FG8

parties deposed Mr. Stahl on March 23, 2018eeStahl Dep. at 1.) CertainTeed serve

its supplemental confidentiality designation on August 21, 2018, well after the 15-d
designation deadline provided in the protective ord8ee$uppl. Designation (Dkt.
# 112);Protective Ordef 5.2(b).) Thus, as specified below, the court grants Certain
the opportunity to show causetasvhy these documents and testimbnyere not
timely designated as confidential.

Third, CertainTeed wishes to seal certain information already filed pubkdlyy.
example, CertainTeed has since filed publicly some of the same sections of the Sta

Deposition it now seeks &eal in these motiongSee9/17/18 McKillop Decl. (Dkt.

12 (Stahl Dep. aB3-35, 45-46, 69, 99-100, 135, 156-58; Ivers Dep.; 8/13/18 Terrell O
Ex. 19.) The court also notes that the content of these pages and exhibits are pdeldlic{3de
8/13/18 Terrell Decl. (Dkt. ## 109-2, 109-4, 109-19).)

osition.

Teed

whl

ecl.
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# 134-1) (attaching Stahl Dep.98-100).) The court grants CertainTeed the opportur
to show cause as to why it has not waived the right tcasgatument or information tha
it has filed publicly.

Finally, the court finds CertainTeed’s justifications for sealing certain docume

ity

t

nts

are insufficient where the material contained therein, at least in part, does not plain|y fall

within CertainTeed’s asserted compelling reasons for sealBgeStahl Dep. at 21, 80,
156-58; Ivers Dep.; 8/13/18 Terrell DeElxs. 7, 11, 18,31, 35, 4142, and 48.)In many
instances, CertainTeed has either over-designated the material to seal or deemed
proprietary oratrade secret without sufficient explanation. Specifically, the court fin
CertainTeed’s justification for sealing the Saldanha Report insufficient as the court
cannot determine what lines or pages CertainTeed desires toSeed/2@/18 Waksmar
Aff. at 6-7). Likewse, regarding the Waier Repakceptfor the sealed line on page 4
the court cannot ascertain what information or pages CertainTeed seeks to seal.
The court finds CertainTeed over-designated exhibit 7, an email chain, as
proprietary claims handling informatioiSee8/16/18 Terrell Decl. Ex. B/22/18
Waksman Aff. at 6.) Several sections of #msailchain contain what the court
considers to be innocuous informatiokse€d/13/18 Terrell Decl. Ex. 7.) Without
additional detail or explanation as to why all of this material should be s#aethurt
concludes that fewer redactions would protect CertainSaetrest while upholding the
public’s right to accessSeel.ocal Rules W.D. Wash. LCR 5(g)(3)(B).

For other document§ertainTeed’s asserted compelling reasfam sealing are

is

conclusory such that they fail to comply with Local Civil Rule 5(g)(3)(B). For examy

ORDER- 14
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CertainTeed asserts its Shingle Technology Manual (8/13/18 Terrell Decl. Exall) i
trade secret. SeeB8/22/18 Waksman Aff. at 7.) But it is not evident, nor has CertainT
specifically declared, that such information is kept confidenttaée(generallst MTS
Resp.) Rather, it appears CertainTeed distributes this manual to external contractg
part of a certification processS€e8/13/18 Terrell Decl. Ex 1a&t 3, 5.) If the manual is
indeed distributed outside of CertainTeed’s business, the court cannot ascertain hg
manual meets the definition of trade secret, nor what injury would befall CertainTeq
the information was publicizedSeeRestatement of Tor§757, cmt. {*A trade secret
may consist of any formula, pattern, device or compilation of information which is u
in one’s business, and which gives him an opportunity to obtain an advantage over
competitors who do not know or use it.8ge alsdClark v. Bunker453 F.2d 1006, 1009
(9th Cir. 1972) (adopting the Restatemewlefinition and finding that “a detailed plan
for the creation, promotion, financing, and sale of contracts” constitutes a trade seqg
CertainTeed may provide statements sufficient to comply with Local Civil Rule
5(9)(3)(B) for these documents in its response to this order.

The court now turns to those documents for which CertainTeed has met its
compelling reasons burden. The court finds that CertainTeed has articulated comg
reasons to maintain the seal on 8tahl Depsition at 49, 51-59, 103, 109-10, 118-20,
the Roach Deposition, and exhibits 17,2%)-3334, 36-40, 44, 4%1, and 54. In short,

CertainTeed represents that these documents contain confidential business inform

and trade secrets, which if released to the public could cause significant injury to it$

[92)
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competitive standing.See generall$/22/18 Waksman Aff.)As explained below, the
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court concludes that CertainTeed’s interesesufficient to outweigh the policies in
favor of public disclosureSee Nixon435 U.S. at 598.

Having reviewed the Stahl Deposition at 118-20, the Roach Deposition, and
exhibits 17, 20-23, 33-34, 38, 44, and 4%1, the court finds the documents contain

proprietary and confidential information about how CertainTeed makes warranty clg

decisions, its claims policies, and its interclaimssystems. The court finds publicatign

of such information could harm CertainTeed as competitors could copy or compare
internal claims policies to CertainTeed’s. Moreover, some of these exhibits contain
compilations of internal claims and settlement information sufficient to satisfy the
definition of trade secret or other confidential business informati®aed(13/18 Terrell
Decl.Exs. 20, 21, 3®&7, 51.)

CertainTeed also seeks to seal one line of the Waier Refatlgt MTS Resp.;
8/22/18 Waksman Aff. at-8; Waier Report at 4.) This line contains manufacturing
output information. $eeWaier Report at 4.) The court finds this statistical informatic
Is confidential and unsealing the line could cause CertainTeed competitive harm th
outweighs the policies favoring disclosure.

In addition, CertainTeed asserts that the Stahl Deposition at 49, 51-59, 103,
109-10, and exhibit 54 contain product designs and specifications or manufacturing
processes and procedureSed8/22/18 Waksman Aff. at 3-5, 11.) Having revanithe
documents, the court finds that they contain details on the components of CertainT]

products, potential changes contemplated to its products, and CertainTeed’s

1iMS

their

n

At

eed’s

manudacturing processesSé€e id. The court concludes that these documents
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sufficiently meethe definition of trade secret or confidential business information su
that the need to protect the information outweighs the public’s right of acgess.
Kamakana447 F.3d at 1179.

As tothe Wetzelsmotion for class certification, thegarties may need to
reconsider the sealed lines in the motion following the court’s final ruling on the
documents at issue. The court then expects the parties to revise the redactions an
the relevant motion pursuant to the court’s individual rulings on the documents at is
In doing so, the parties should be cognizant that the presumption of public access i
highest when a party seeks to seal a motion itself rather than attachmentRulesa
W.D. WashLCR 5(g)(5) (“Only in rare circumstances should a party file a motion,
opposition, or reply under seal.”).

Thus, as to the First Motion the court GRANTS in part regarding the Stahl
Depositionat 49, 103, 1040, 118-20, the Roach Deposition, and exhibits 17, 20-23,
33-34, 36-40, 44, 51, and 54, and RESERVES RULING in part regarding the rema
exhibits and corresponding lines of the motion for class certification pending
CertainTeed'’s response to this ord8ee infrag Ill.C.

2. Second M otion

CertainTeed seeks to seal certain lines of the Wetzels’ summary judgment
response. Jee generallzd MTS; MSJ Resp. at 9-12.) The parties’ arguments regat
the Second Motion are substantially similar to the First Moti@on{parelst MTS,with
2d MTS) Thesummary judgmeniesponse contains quotations and citations to varig

I
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other “confidential” documents that the court discussed in its analysis of the First M
(SeeMSJ Respat 912.)

Upon the court’s final ruling on the exhibits at issue, the parties must reevalu
the redacted lines in their briefing that cite to and quote those exhibits and may nee
refile a revised redacted version of the Wetzels’ summary judgment response. Theq
parties should specifically consider that the court has not conclude@etainTeed met
its burden with regards to exhibits 7 and 48 to the August 13, 2018, Terrell Declara]
See supr&g 111.B.1. Whereaghe court has concluded CertainTeed met its burden
regarding lines or quotes referencing exhibits 17, 21-23, and 4S¢l.

The Wetzels’ summary judgment response also contadactedjuotations from
exhibits 6 and 8 to the August 13, 2018, Terrell Declarati&eeNISJ Resp. at 3-4.)
Yet, CertainTeed has not providedyaeason tanaintain thesealon these exhibitsSee
MSJ Resp. at 90; 2d MTS Resp. at 6 n.1 (CertainTeed states it “does not address
exhibits 6 and 8 since they were never addressed” in the Wetzels’ First Motion).) [
the presumption of public access, the court cannot seal content for which CertainTs¢
not provided a compelling reason to do so. Furthermore, sealing references to exh
and 8 in the summary judgment response is improper if the exhibits remain pSlekc.
8/13/18 Terrell Decl. (Dkt. ## 109-6, 109-8).)

Thus, as to the Second Motion, the court GRANTS in part sealing the lines r¢
to exhibits 17, 21-23, 49-50, aRESERVES RULINGNnN part on sealing the remaining
lines pending CertainTeed'’s response to this or8ee infrag I1I.C.
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3. Third Motion

CertainTeed also relies on “confidential” documents in its response to the
Wetzels’ motion for class certificationS€eMCC Resp. at 22-23.) The parties’ take
similar stances as in the other motionseal butelaborate on their positionsS€e3d
MTS Resp. at 5-6; 3d MTS Reply at 2-6.) Again, CertainTeed assertedglgacumentg
contain proprietary information and trade secreBeeBd MTS at 4see, €.9.9/17/18
McKillop Decl.) The Wetzels oppose the Third Motion and request that the court uf
the testimony at issue because “CertainTeed offers cursory and entirely conclusory
justifications for filing the testimony at issue under seal” and such “threadbare
justifications . . . fall well short of making the particularized showing of harm requirg
(83d MTS Respat 4.) Speifically, the Wetzels assert that the relevant Stahl Depositig
pages do not contain confidential information because the information is available ¢
CertainTeed’s website(ld. at 5.) The Wetzels also assert that the Roach Deposition
does not contain proprietary information because CertainTeed discloses the proceq
contractors and the procedures represent an outdated prddess 56.)

CertainTeed replies that pages 99-100 of the Stahl Deposition “contain propf
information and trade secrets concerning CertainTeed’s sales of Landmark 30 roof
shingles.” (3d MTS Reply at 2.) And, although it does not refute that plant location
disclosed on its website, it claims that the sales area “is not found in any public dog
and certainly not on CertainTeed’s websiteld.)( CertainTeed further states that

“[ilnformation regarding where CertainTeed’s Landmark 30 shingles manufactured

nseal

jures to

ietary
ng
s are

ument

out

could

of the Portland plant are sold is proprietary business information which if released ¢
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harm CertainTeed’s business, solicitation of clients and customers, and could caus
irreparable loss.” I(l. at 2.) CertainTeed elaborates that, if disclosed, competitors cq
“use this information to their advantage by selling in the same region or deciding to
in different regions from the manufacturerft.(at 3.) Regarding exhibit 3, CertainTeq
argues its internal claims procesare unique and not available to the public,
homeowners, or roofing companie$eg idat 6.) The court analyzes exhibits 1 and 3
turn.

Exhibit 1 to the September 17, 2018, McKillop Declaration includes portions
the Stahl Deposition that the court has previously noted have been filed publicly. (}
Dep.at99-100). The “confidential” information is clearly displayed rather than reda
(See9/17/18 McKillop Decl. (Dkt. # 134-1).) For such documents, if CertainTeed seg
to maintain the seal, it must show cause why it has not waived its right to seal such
documents. And, even if CertainTeed had not publicly filed pages 99-100 of the St
Deposition, the court finds CertainTeed over-desigphiés redactions to Exhibit 1
because€ertainTeed has acknowledged that its plant locations are public, and thus
locations do not warrant sealing.

Exhibit 3 to the September 17, 2018, McKillop Declaration contains different
ranges of the Roach Deposition than those pages at issue in the First Me&eRodch
Dep. at 225-51, 289.) CertainTeed asserts that these pages cover proprietary clair
handling processes that it keeps internal, and if released to the public these pages

harm CertainTeed’'s competitive standinge€3d MTS at 4; 3dMTS Reply at 6.) The

e

puld
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court concludes that CertainTeed has articulated a compelling reason to seal exhib
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the pages contain proprietary and confidential information about how CertainTeed

claims, such that publication could allow its competitors to benefit at CertainTeed’s
expense. Although the claims process may now be outdated, competitors could st
advantage from CertainTeed’s prior process and derive insight into CertainTeed’s (
process. The court concludes that the potential of harm to CertainTeed from disclg
outweighs the public benefit, and thus the documents igmilinsealed. See Nixo35

U.S. at 598.

CertainTeed also seeks to seal several lines of the class certification respon:s
(See3d MTS. at 1 see alsdMCC Resp. at 22-23.) These lines cite to the same
information in the Roach Deposition for which the court has found compelling reasq
seal. The court will therefore maintain the seal on the designated lines in the class
certification response.

Thus, as to the Third Motion, the court GRANTS in part and maintains the se
certain lines in the class certification response and certain pages of the Roach Dep
butRESERVES RULINGN part regarding the Stahl Deposition at 99-100 pending
CertainTeed'’s response to this ord€ee infrag III.C.

4. Fourth Motion

The parties’ arguments regarding #airth Motion aresubstantially similato
those regardinthe First Motion and Second MotiorfComparelst MTS with 2d MTS,
and4th MTS.) CertainTeed requests that the court maintain the seal on certain ling

the Wetzels’ reply to their motion for class certification, one line of the Corrected W

settles

Il gain

current

sure

€.

NS to

al on

osition,

S of

aier

Report, and certain pages of the Stahl Deposition. (4th MTS;see alsdtahl Dep.
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at 20-21, 80-81, 105, 127-28, 156-60; MCC Reply at 11-12, 24; Corrétiext Report
at4.)

The Wetzels’ class certification reply contains only three redacted segments,
which cover citations and quotations from previousiglyzedexhibits. GeeMCC
Reply at 11-12, 24.)'he redadbns are for citations to pages of the Stahl Deposition
acitation to the same redacted sections in CertainTees|®nse to the class

certification motionat issue in the Third Motion.SgeStahl Dep. at 20, 80-81, 105, 156

and

D-

60; MCC Respat 2223.) As analyzed above, the court finds CertainTeed over-redacted

the Stahl Deposition on pages 21, 80, and 156S&& supr& I11.B.1. Without narrower
redaction or further justification or explanation from CertainTeed as to why these
portions of the Stahl Deposition should remain sealed, the court will order their
disclosure.

However, the court finds that CertainTeed provided compelling reasons to se
pages 105 and 127-28 of the Stahl Deposition. CertainTeed asserts these pages ¢
proprietary claims handling processeSeédth MTS Reply at 5-6.) As previously
explained, the court concludes that such information is valaaoleonfidentigland the
threat of harm to CertainTeed’s competitive advantage by releasing this informatiof
outweighs the public’s interest in acceSee supr& 111.B.1.

In addition, the content of the redacted lines on pages 11-12 of the Wetzels’
properly fall within CertainTeed’s asserted justification for sealing. The court finds

sealed content contains proprietary manufacturing information and the process by

al

ontain

-

reply
this

which

CertainTeed analyzes defect§eeMCC Reply at 1412.) The court concludes that thg
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release of this information could significantly harm CertainTeed’s competitive adva
and thus outweighs the presumption of public access.

The Corrected Waieréport contains the same singdelaction as the Waier
Report discussed in the First MotiorCampareWaier Report at 4with Corrected Waier|
Report at 4.) Again, the redacted line contains manufacturing output data and the
finds that CertainTeed has asserted a compelling reason to seal this infornel@ase r
of manufacturing output data could cause CertainTeed competitive harm such that
CertainTeed has met its burden of overcoming the presumption of public access.

Thus, as to the Fourth Motion, the coGRANTSIn part regarding the Waier

ntage

court

Report at 4pages 1112 of the reply, and pages 105, 127-28 of the Stahl Deposition, but

RESERVES RULING on the remainder of the motion pending CertainTeed’s respo
this order. See infra8 IlI.C.
C. Summary

The court grants CertainTeed the opportunity to respond to this order.

nse to

CertainTeed'’s response, if any, must be filed within 14 days of the date of this order and

address the following topics: (1) the court’s concerns about over-designation and

conclusory compelling reasons to seal; (2) why a document thiztiCeeed filed

publicly on the docket should now be sealed; and (3) why documents that CertainTieed

did not timely designate as confidential, and that the Wetzels’ have filed publicly on the

docket, should now be sealed.
The table below summarizes the court’s ruling on each document at issue.

“Maintain seal” indicates that the court has found a compelling reason to direct the

ORDER- 23
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to affirmatively maintain the seal on the document. “Ruling reserved” indicates that the
court is unable to determine at this time whether the document should be sealed. The

provisional seal on all documents not categorized as “Maintain seal” will be maintained
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pending the court’s final ruling on the documents.

Dkt. No. Description

Ruling regarding
Sealing

1st Motion

(Dkt. # 107) The WetzelsMCC

Ruling reserved

8/13/18 Terrell Stahl Deposition excerpt
Decl. (Dkt.
#107-1), Ex. 2 at
21

Ruling reserved

8/13/18 Terrell Stahl Deposition excerpt
Decl. (Dkt.

# 107-1), Ex. 2 at
33-35

Ruling reserved

8/13/18 Terrell Stahl Deposition excerpt
Decl. (Dkt.

# 107-1), Ex. 2 at
45-46

Ruling reserved

8/13/18 Terrell Stahl Deposition excerpt
Decl. (Dkt.
#107-1), Ex. 2 at
49

Maintain ®al

8/13/18 Terrell Stahl Deposition excerpt
Decl. (Dkt.
#107-1), Ex. 2 at
51-59:12

Maintain seal

8/13/18 Terrell Stahl Deposition excerpt
Decl. (Dkt.

# 107-1), Ex. 2 at
69

Ruling reserved

8/13/18 Terrell Stahl Deposition excerpt
Decl. (Dkt.

# 107-1), Ex. 2 at
80

Ruling reserved
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8/13/18 Terrell
Decl. (Dkt.
#107-1), Ex. 2 at
99-100

Stahl Deposition excerpt

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.

# 107-1), Ex. 2 at
103

Stahl Deposition excerpt

Maintain ®al

8/13/18 Terrell
Decl. (Dkt.

# 107-1), Ex. 2 at
109-110

Stahl Deposition excerpt

Maintain ®al

8/13/18 Terrell
Decl. (Dkt.
#107-1), Ex. 2 at
118:12-P0

Stahl Deposition excerpt

Maintain seal

8/13/18 Terrell
Decl. (Dkt.
#107-1), Ex. 2 at
135

Stahl Deposition excerpt

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.

# 107-1), Ex. 2 at
156-58

Stahl Deposition excerpt

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.

# 109-4), Ex. 4 at
29

Ivers Deposition xcerpt

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.

# 109-4), Ex. 4 at
31

Ivers Deposition excerpt

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.
#107-2), Ex. 7

Email correspondence

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.
# 107-3), Ex. 9

Roach @position excergt

Maintain al

8/13/18 Terrell
Decl. (Dkt.
#107-4), Ex. 10

Saldanha Report

Ruling reserved
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8/13/18 Terrell
Decl. (Dkt.
# 107-5), Ex. 11

Shingle Technology
Manual

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.
#107-6), Ex. 17

Email correspondence

Maintain seal

8/13/18 Terrell
Decl. (Dkt.
#107-7), Ex. 18

Email correspondence

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.
# 109-19), Ex. 19

CertainTeed “Roofing
Products” Performance
Manual

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.
# 107-8), Ex. 20

PowerPoint presentation

Maintain al

8/13/18 Terrell
Decl. (Dkt.
#107-9), Ex. 21

PowerPoint presentation

Maintain al

8/13/18 Terrell
Decl. (Dkt.
# 107-10), Ex. 22

PowerPoint presentation

Maintain al

8/13/18 Terrell
Decl. (Dkt.
#107-11), Ex. 23

Procedure for Portland
granule loss sample
claims

Maintain al

8/13/18 Terrell
Decl. (Dkt.
#107-12), Ex. 31

Warranty claim file

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.

# 107-13), Ex. 32
at 4

WaierReport

Maintain seal

8/13/18 Terrell
Decl. (Dkt.
#107-14), Ex. 33

Email correspondence

Maintain seal

8/13/18 Terrell
Decl. (Dkt.
# 107-15), Ex. 34

Email correspondence

Maintain seal

8/13/18 Terrell
Decl. (Dkt.
# 107-16), Ex. 35

Email correspondence

Ruling reserved
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8/13/18 Terrell Spreadsheet of granule log Maintain seal
Decl. (Dkt. warranty claims denied

#107-17), Ex. 36 | through 2016

8/13/18 Terrell Spreadsheet of granule log Maintain seal
Decl. (Dkt. warranty claims denied in

# 107-18), Ex. 37 | 2017 and January 2018

8/13/18 Terrell Shingle complaint policy | Maintain seal
Decl. (Dkt. request form

#107-19), Ex. 38

8/13/18 Terrell Shingle complaint policy | Maintain seal
Decl. (Dkt. request form

# 107-20), Ex. 39

8/13/18 Terrell Shingle complaint policy | Maintain seal

Decl. (Dkt.
#107-21), Ex. 40

request form

8/13/18 Terrell
Decl. (Dkt.
#107-22), Ex. 41

Email correspondence

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.
# 107-23), Ex. 42

Warranty claim file

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.
#107-24), Ex. 43

Warranty claim file

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.
# 107-25), Ex. 44

RPG long term policy
request form

Maintain seal

8/13/18 Terrell
Decl. (Dkt.
# 107-26), Ex. 48

Email correspondence

Ruling reserved

8/13/18 Terrell
Decl. (Dkt.
# 107-27), Ex. 49

Signed release form

Maintain seal

8/13/18 Terrell
Decl. (Dkt.
# 107-28), Ex. 50

Signed release form

Maintain seal

8/13/18 Terrell
Decl. (Dkt.
# 107-29), Ex. 51

PowerPoint presentation

Maintain seal

8/13/18 Terrell
Decl. (Dkt.
# 107-30), Ex. 54

CertainTeed January 1,
2005, ICC quality system

manual excerpts

Maintain seal
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2nd Motion
(Dkt. # 122) The WetzelsMSJ Ruling reserved
Response
3rd Motion
(Dkt. # 142) CertainTeed's MCC Maintain ®al
Response
9/17/18 McKillop | Stahl Deposition Ruling reserved
Decl. Okt. #141),
Ex. 1at
99:12-100:25
9/17/18 McKillop | Roach Deposition Maintain seal
Decl. Okt. #141),
Ex. 3 at
225:19-248:20 &
249:24-251:17
4th Motion
(Dkt. # 154) The WetzelMCC Reply | Maintain seal on pages
11-12; Ruling reserved on
page 24
(Dkt. # 155), Ex. | Corrected Waier Report | Maintain ®al
32at4
(Dkt. # 156), Ex. | Stahl Deposition excerpt | Ruling reserved
55 at 20-21
(Dkt. # 156), Ex. | Stahl Deposition excerpt | Ruling reserved
55 at 80-81
(Dkt. # 156), Ex. | Stahl Deposition excerpt | Maintain seal
55 at 105
(Dkt. # 156), Ex. | Stahl Deposition excerpt | Maintain seal
55 at 12728
(Dkt. # 156), Ex. | Stahl Deposition excerpt | Ruling reserved
55 at 15660

V. CONCLUSION
Based on the foregoing, the court GRANTS in partREGERVES RULINGN
part on the First Motion (Dkt. # 105), GRANTS in part and RESERVES RULINgart

on the Second Motion (Dkt. # 120), GRANTS in part and RESERVES RULING in p
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onthe Third Motion (Dkt. # 137), and GRANTS in part and RESERVES RULING in
part onthe Fairth Motion (Dkt. # 152). Consistent with this ruling, the court DIRECT|
the Clerk to maintain the seal on all the exhibits until further notice.

The court GRANTS CertainTeed tldysfrom the undersigned date to file a
response to this order as outlined aboSee supr& III.C. Following CertainTeed’s
response and the court’s final ruling on the documédsgainTeed anthe Wetzek may
needto adjust the redacted linesttee motionsand other memorandum and refile revis
redacted versions. The court expects CertainTeed to assi¥ethebk with the task of
revising redactions to the Wetzels’ brigisa collaborative mnner. Upon considering

CertainTeed'’s response or lack thereof, the court will issue an additional order insti

the parties and the Clerk on how to proceed with the remaining documents at issus.

Dated this 18tllay ofMarch, 20109.

W\ 2,905

JAMES L. ROBART
United States District Judge

S

ucting
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