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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 KIMBERLY MACKEY ,

L CASE NO.2:16-CV-01199DWC
11 Plaintiff,
ORDERREVERSING AND

12 V. REMANDING DEFENDANT'S

. DECISION TO DENY BENEFITS
13 NANCY A. BERRYHILL, Acting

Commissioner of Social Security,

14
Defendant
15
16 Plaintiff Kimberly Mackey filed this action, pursuant to 42 U.S.C. § 405(qg), for jidic|

17 review of Defendant’s denial of her applications for supplemesgaurity income (“SSI”) and
18 disability insurance benefi{sDIB”). Pursuant to 28 U.S.C. 8§ 636(c), Federal Rule of Civil
19 Procedure 73 and Local Rule MJR 13, the parties have consented to have this mattertheard by

20 undersigned Magistrate Jud@eeDkt. 6.

21

22

23 I NancyA. Berryhill became the Acting Commissioner of Social Security on Jai2% 2017, and is

substitutechs Defendanfor former Acting Commissioner Carolyn W. Colvin. 42 U.S.C. § 405(g); Re Civ. P.
24 || 25(d)(1).
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After considering the record, the Court concludes the Administrative Law {JUdgF)
failed to follow the District Couis previous order remanding thiase. kd the ALJ properly
consideredhe previous remand ordehe residual functional capacityay have included
additional limitations. Therefore, the ALJ’s error is harmiitie Court also finds the ALJ faile
to provide specific and legitimate reasons for discounting the opinions of staty agasulting
doctors, Judy Martin, M.Dand Sean Med”h.D.Accordingly,this matter is reversed and
remanded pursuant to sentence four of 42 U.S.C. § 405(g) to the Acting Commissioner o
Security (“Commissioner”) for further proceedings consistent with thikeO

FACTUAL AND PROCEDURAL HISTORY

In April of 2011, Plaintiff filed applicatiors for DIB and SS|alleging disability as of
October 31, 200%5eeDkt. 8, Administrative Record (“AR”) 2ZT'he applicatioe weredenied
upon initial administrative review and on reconsiderat@ggeAR 22. On August 27, 2012, AL
M.J. Adams found Plaintiff not disable8eeAR 22-30. The Appeals Council denied Plaintiff’
administrative appeal, makirtige ALJ’sdecision the final decision of the Commissiorsae

AR 1-6, 20 C.F.R. § 404.981, § 416.14®1aintiff appealed to the United States District Cou

for the Western District of WashingtdtDistrict Court”), which remanded the case for furthef

proceedingsSeeAR 526-27;Mackeyv. Colvin, 2:13CV-2278-MAT (W.D. Wash. June 23,
2014).

In compliance with the Digtt Court’s orderthe Appeals Council provided specific
instructions for the ALJ on remanfleeAR 39-42. Plaintiff received a second hearing before
ALJ, andwas agairfound not disabled on January 22, 2086eAR 44356, 463-95 Plaintiff's

request for review of the ALJ’s decision was denied by the Appeals CouncihgtlagiJanuary
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2016 decision the final decision of t®@mmissionerSeeAR 458-461; 20 C.F.R. § 404.981, §

416.1481. Plaintiff now appeaise ALJ’s January 2016etision?

Plaintiff maintains the AL&rred by failing to: (1) follow the instructions of the Appeals

Council on remand; and (2) properly consider the medical opinions of two state agency
consulting physicians. Dkt. 15, p. 1.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the AlsJfindings are based on legal error or not supported by
substantial evidence in the record as a wigdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

Whether the ALJ erred by failing to follow the directions of the Appeals Counit
on remand.

Plaintiff contends the ALJ erred by failing to follow the directiohghe Appeals Counc
after Plaintiff's case was remanded from the District Court. Dkt. 15, pp. 3-4.

A. Legal Standard

Under the rule of mandatehe mandate of a higher court is controlling as to matters
within its compass.Sprague v. Ticonic Nat'l| BanB07 U.S. 161, 168 (1939). lower courtis
generally “bound to carry the mandate of the upper court into execution and [maghemter

the questions which the mandate laid at rédt.Similarly, under the law of the case doctrine

2When stating “the ALJ’s decision” throughdhts Report and Recommendation, the Court is referrin
the January 201@ecision.

3 Defendant asserts the Appeals Council’s order is not reviewable becausst ithis final decision of the
Commissioner. Dkt. 16, p. 3. Plaintiff, however, is notliemging the Apeals Council’s decision; ratheshe is
challenging the ALJ'’s decisio&eeDkt. 15, p. 3 (alleginghe ALJerred by failingto follow theinstructionsof the
Appeals Councifollowing the District Court’s remandTherefore, the Court iohpersuaded by Defendant’s
argument.

al of

j to

ORDERREVERSING AND REMANDING
DEFENDANT’S DECISION TO DENY BENEHAS
-3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

“[t]he decision of an appellate court on a legal issue must be followed in all subsequent
proceedings in the same caddtiited States v. Coté1 F.3d 178, 181 (9th Cir.199%juoting
Herrington v. County of Sonoma2 F.3d 901, 904 (9th Cir.1993) (internal quotations eat)jt
Additionally, “as a general principle, the United States Supreme Courtduagized
that an administrative agency is bound on remand to apply the legal principles laid down
reviewing court.”Ischay v. Barnhart383 F.Supp.2d 1199, 1213-1214 (C.D.Cal. 208&2;
Sullivan v. Hudso490 U.S. 877, 886 (1989) (deviation from the court’s remand order in tf
subsequent administrative proceedings is itself legal error, subject tealemerfurther judicial
review).
When a Federal court remands case to the Commissioner for further
consideration, the Appeals Council, acting on behalf of the Commissioner, may
make a decision, or ihay remand the case to an administrative law judge with
instructions to take action and issue a decisioreturn thecase to the Appeals

Council with a recommended decision. If the case is remanded by the Appealg
Council, the procedures explained in [20 C.F.R.] § 404.977 will be followed.

20 C.F.R. § 404.983 (emphasis added). Under 20 C.F.R. 8§ 4048317 a case is remanded
the ALJby theAppeals Council, the ALJ “shall take any action that is ordered by the Appe
Council and may take any action that is not inconsistent with the Appeals Coweroiéied
order.” 20 C.F.R. § 404.977. On remand, the ALJ must follow the specific instructions of {
reviewing courtSeeSamples v. Colvirl03 F. Supp. 3d 1227, 1231-32 (D. Or. 2015).

B. Analysis

Plaintiff's disability applications were denied by the ALJ on August 27, 2012. AR 23
The Appeals Council declined review and the case was appedleelistrict Court Mackeyv.
Colvin, 2:13CV-2278-MAT (W.D. Wash. June 23, 2014). The parties filed a stipulation,
requesting the case be remanded to the Commissioner. AR 528-29. The DistrichGradae

order reversing and remanding the case, thighfollowing relevant instructions:

by the

e
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On remand, the Appeals Council will instruct the ALJ to weigh all medical

opinions of record, including the opinions of the State’s medical consultants and

Jeffrey Nelson, M.D., articulating the weight assigned each opinion and the

reasons for that weight with citation to evidence of record as appropriate.
AR 526.

The Appeals Council entered an order remanding the case to the ALJ for “further
proceedings consistent with the order of the co@®€éAR 539-42. In the order, the Appeals
Council found the ALJ erred by failing to properly consider the counseling no@seofl May,
a licensed mental health counseldR 541. The Appeals Council stated, “Although Ms. May
counseling notes contain few objective signs, they recount the claimant’srepsymptoms
and limitations and must be considered in the weighing of Dr. Nelson’s opinion.” ARTHL..
Court finds the Appeals Council, following the direction of the District Court,uotdd the ALJ
to consider Ms. May’s counseling notes when weighing Dr. Nelson’s opinion.

On remand, the ALJ reconsidered Dr. Nelson’s opins@a®AR 451-52. She, however,
did not reference Ms. May’s counseling notes when giving little weight to &s0N’s opinion.
SeeAR 451-52. Wile the ALJ referenced Ms. M&y/counseling notes when weighing
Plaintiff's subjective symptom testimonfere is no evidence the ALJ considered the
counseling notes when weighing Dr. Nelsoopinion. Without adequate citation to Ms. May’s
counseling notes when considering Dr. Nelsaspinion the Court cannot meaningful review
the ALJ’s decision to determine if she properly followed the direction of the Apgeaincil.
The Court, therefore, cannot conclude the ALJ properly followed thetidme®f the District

Court and Appeals Council on remand. Accordingly, the Court concludes the ALJSsreed.

Flores v. Shalala49 F.3d 562, 570-71 (9th Cir. 1998)e “ALJ’s written decision must state

4 After detailing the errors related to Dr. Nelson’s opinitwe, Appeals Counciirected the ALJ t¢[give
further consideration to the treating and +i@ating source opinions[.]” AR 541.
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reasons for disregarding [significant, probative] evidendsthay 383 F.Supp.2d at 1217
(finding the ALJ erred when he failed to follow the Appeals Council’'s remand, whiettei
the ALJ to conduct further proceedings consistent with the order of the douiiljp v. Astrue
2011 WL 5870080, *6-7 (C.D. Cal. Nov. 22, 2011) (concluding remand was required whe
ALJ committed legal error by failing to follow the remand order of the district @na Appeals
Council); Scott v. Barnhart592 F.Supp.2d 360 (371-72 (W.D.N.Y. 2009) (finding the ALJ’s
failure to comply with the Appeals Council’s order after remand from thigalisourt
constituted legal error and necessitated remand).

C. Harmless Error Analysis

“[H]armless error principles apply in the Social Security contélbfina v. Astrue674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it israpudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.
Commissioner, Social Security Admib4 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674
F.3d at 1115The determination as to whether an error is harmless requires ssjxastc
application of judgment” by the reviewing court, based on an examination of the resed m
“without regard to errors’ that do not affect the parties’ ‘substantiatsighMolina, 674 F.3d a
1118-1119 quotingShinseki v. Sander§56 U.S. 396, 407 (209

Here, the ALJ gave no weight to Dr. Neh’s opinionSeeAR 451-52. If the ALJ
followed the directions of the Appeals Council and properly considered Ms. May’s aognse

notes, tle ALJ may have given more weight to Dr. Nelson’s opinion. For example, Dr. Nels

opined Plaintiff would be “off taskfor twenty-five percent or more of each workday. AR 375.

The ALJ found this limitation was not supported by Dr. Nelson’s treatmées baitit is

unclear ifthe ALJalsoconsidered Ms. May’s counseling notes in reaching her concli&saen.
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AR 451. In the residual functional capacitiRfFC’) determination, the ALJ did ndimit

Plaintiff to being “offtask 25% or more of the workdajee AR 448.Had the AJ followed the
instructions of the Appeals Council on remand, Dr. Nelson’s opinion may have been give
weight, the RFC may havecluded additional limitations, including limitations regarding
Plaintiff's productivity, and the ultimate disability determination may have changecfaieer
the ALJ’s error imnot harmless.

Il. Whether the ALJ erred by failing to properly consider the opinions of two sate
agency consulting physicians.

Plaintiff asserts the ALJ failed to properly consider the medical opinions otde s
agency consulting physicians, Drs. Judy Martin, M.D., and Sean Mee, Ph.D. Dkt. 15, pp.

A. Legal Standard

The ALJ must provide “clear and convincing” reasons for rejecting the uncotgcdic
opinion of either a treating or examining physicibester v. Chater81 F.3d 821, 830 (9th Cir.
1996) €iting Embrey v. Bower849 F.2d 418, 422 (9th Cir. 198®jizer v. Sullivan908 F.2d
502, 506 (9th Cir. 1990)). When a treating or examining physician’s opinion is contradicte
opinion can be rejected “for specific and legitimate reasons thatipgpersed by substantial
evidence in the recordl’ester 81 F.3d at 830-3Xciting Andrews v. Shalaléb3 F.3d 1035,
1043 (9th Cir. 1995Murray v. Heckley 722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can
accomplish this by “setting out a detailed anddligh summary of the facts and conflicting
clinical evidence, stating his interpretation thereof, and making findiRggltlick v. Chaterl57
F.3d 715, 725 (9th Cir. 1998}i{ing Magallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989))

The ALJ “may rejed the opinion of a nomxamining physician by reference to specifi
evidence in the medical recordSousa v. Callaharii43 F.3d 1240, 1244 (9th Cir. 1998itihg

Gomez v. Chatei74 F.3d 967, 972 (9th Cir. 19968ndrews 53 F.3d at 1041). However, alfi

1 more

d, the
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the determinative findings by the ALJ must be supported by substantial evi8esBayliss
427 F.3dat 1214 n.1 ¢iting Tidwell, 161 F.3cat 601);see alsdMagallanes 881 F.2dat 750
(“Substantial evidence” is more than a scintilla, less than a preponderancesact ‘ielevant
evidence as a reasonable mind might accept as adequate to support a conclusion”).

B. Opinions of Drs. Martin and Mee

On June 21, 2011, Dr. Martin reviewed the medical evidence and opined as to Plajntiff's

functional limitatons.SeeAR 82-91. Dr. Mee opined to the same functional limitations as Df.
Martin, essentially affirming Dr. Martin’s findings, on September 1, 2011. AR 114-123. D
Martin and Mee determined Plaintiff hasvere impairments of alcohol, substance addiction
disorders and anxiety disorders. AR 85, 117. The doctors found Plaintiff moderatelg limite
areas of understanding and memory, sustained concentration and persistealcd@teractions,
and adaptation. AR 87-89, 119-21. They opined, with sobaiedytreatment compliance,
Plaintiff would be able to understand, remember, and execute simple, repesksrand could
sustain simple, repetitive tasks for up to two consecutive hours with normal breakiginta
hour workday and forty-hour workweek. AR 87-88, 119-20. Drs. Martin and Lee also found
Plaintiff would have occasional interruptions in pace and performance due to her syntqtbms
could still be productive. AR 88, 120.

C. ALJ's Findings

In discussing the opinions of Drs. Martin and Mee ,Ahé stated:

Judy Martin, M.D., reviewed the record and assessed the claimant in June 2011
She concluded that the claimant is able to sustain simple, repetitive tasks for up tqg
two hours at a time and sustain the tasks for an-éigint workday and 40 hou
workweek, with normal breaks. (1) However, she also found that the claimant will
have occasional interruptions, which is inconsistent with the ability to sustain
work throughout a full workday and workweek. (2) In addition, Dr. Martin
assessed the claimizs abilities “with sobriety and treatment compliance” but
failed to discuss how the claimant would function while using alcohol and not
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receiving treatment. This gives her opinions limited value. (3) | also notehthat t
(sic) Dr. Martin’s review took pice before most of the evidence of record was
added to the claimant’s file. Therefore, she did not have the full picture of the
claimant’s mental health. As a result, | give limited weight to this assessment.

Sean Mee, Ph.D., reviewed the claimant’s fde DDS in September 2011 and
affirmed Dr. Martin’s findings. | give his opinions limited weight for thensa
reasons stated for Dr. Martin’s assessment.

AR 452 (internal citations omitted, numbering added).

“[A]ln ALJ errs when he rejects a medical opinion or assigns it little weight while doing

nothing more than ignoring it, asserting without explanation that another medical opimiore
persuasive, or criticizing it with boilerplate language that fails to offer stastive basis for hig
conclusion. Garrisonv. Colvin 759 F.3d 995, 1012-13 (9th Cir. 201ditibg Nguyen v.
Chater, 100 F.3d 1462, 1464 (9th Cir.1996As the Ninth Circuit has stated:

To say that medical opinions are not supported by sufficient objective findings or

are contrary to the preponderant conclusions mandated by the objective findingg

does not achieve the level of specificity our prior cases have required, even wherj
the objective factors are listed seriatim. The ALJ must do more than dfer hi
conclusions. He must set forth his own interpretations and explain why they,
rather than the doctors’, are correct.

Embrey 849 F.2dat421-22 (internal footnote omitted).

The ALJ provided three conclusory reasons for giving little weight to the ogioioDrs.
Martin and MeeSeeAR 452. She failed to provide her interpretation of the evidence and s
not provide a detailed explanation as to why the opinions should be refacsgdhe ALJfailed
to explain whyDrs. Martin and Mee’éinding that Plaintiff would have occasional interruption
in pace and performance, but still remain productiasinconsistent with sustaining work
throughout a full workday and workwee®econd the ALJfailed toadequatelyxplain why the

doctors’failure todiscus Plaintiff's functional limitations while using alcohol invalidatbeir

opinions. Tird, the ALJ stated the doctors did not have a full picture of Plaintiff's mental h

S

ne did
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because their opinions were completed prior to most of the evidence beingaBtkadtiff's
file, but he ALJfailed tospecifywhat additionakvidence in the record contradictie
opinions.SeeAR 452.

Without an adequate explanatjanis unclear why théact Drs. Martin and Mee’s

opinions were completed prior to most of the evidence being added to Plaintifiietild

warrant giving limited weight to the opinionBhe three vague, conclusory statements rejecting

the opinions of Drs. Martin and Mee dotmeach the specificity necessary to justify rejecting
opinions and are insufficient for this Court to determine if the ALJ properly congittexe
evidence. Therefore, the ALJ err&keEmbrrey, 849 F.2dat 421-22 (it is incumbent on the
ALJ to provde detailed, reasongednd legitimate rationales for disregarding phgsicians
findings[;]” conclusory reasons do “not achieve the level of specificity” redub justify an
ALJ’s rejection of a opinion) McAllister v. Sullivan888 F.2d 599, 602 (9th Cir. 1989) (an
ALJ’s rejection of a physician’s opinion on the ground that it was contrary to clfmdaigs in
the record was “broad and vague, failing to specify why the ALJ felt theniggattiysician’s
opinion was flawed”).

Plaintiff does not &ge the ALJ’s error is harmfubeeDkt. 15, pp. 4-7. However, the
Court concludes the ALJ committed harmful error when she failed to follow theatishs of
the Appeals Council after the District Court remanded this &esSection I supra Therefoe,
on remand, the ALJ is directed to re-evaluate the opinions of Drs. Martin and NMeeAlfJ
rejects the opinions on remand, she must provide specific and legitimate reasonsaiyyport

substantial evidence for doing so.
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1. Whether counsel has shown aase for failing to comply with the Court’s Order
to Show Cause.

On October 13, 2016, the Court ordered Plaintiff to comply with RljélA3@nd providg
proof of service of the Complaint to the Court on or before October 28,(201der to
Comply”). Dkt. 10. Plaintiff failed to comply with the Order to Comply and the Courtredde
Plaintiff to show cause (“Order to Show Cause”) why sanctions should not be impoges fof
failure to comply with the Order to Comply. Dkt. 11.

Counsel for Plaintiff filed a response to the Order to Show Cause, statingeldetdail
comply with the Order to Comply due to a personal emergency involving the deatlosé a ¢
friend. Dkt. 12. The Court finds Plaintiff has shown cause for the failure to complyheith t
Order to Comply and will not impose sanctions.

CONCLUSION

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefgsérsed and
this matter is remanded for further administrative proceedings in accerdath the findings
contained herein.

Datedthis 22nd day of February, 2017.

o (i

David W. Christel
United States Magistrate Judge
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