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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

LAURA MESSEE

e CASE NO.2:16CV-01259DbWC
Plaintiff,

ORDERREVERSING AND
V. REMANDING DEFENDANT’S
. DECISION TO DENY BENEFITS
CAROLYN W. COLVIN, Acting

Commissioner of Soci&ecurity,

Defendant

Plaintiff Laura Messee has filed this action, pursuant to 42 U.S.C. 8§ 405(qg), faaljud|c
review of Defendant’s denial ofdr application forsupplemental security income (“SSI”) and

disability insurance benefitsDIB”). Pursuant to 28 U.S.C. 8§ 636(c), Federal Rule of Civil

Doc. 15

Procedure 73 and Local Rule MJR 13, the parties have consented to have this mattertheard by

undersigned Magistrate Jud@eeDkt. 8.

After considering the record, the Court concludes the Admitiseraaw Judge (“ALJ”)

failed to provide specific, clear, and convincing reasons for finding Plasnsiiibjective

symptom testimony not entirely credible. Had the ALJ properly consideradifPla testimony,

the residual functional capacity may have included additional limitationsefbney the ALJ’s
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error is harmful and this matter is reversed and remanded pursuant to sentencéd2durC.
8 405(g) to the Acting Commissioner of Social @@y (“Commissioner”) for further
proceedings consistent with this Order.

FACTUAL AND PROCEDURAL HISTORY

OnAugust 27, 2012Rlaintiff filed applicatiors for DIB and SS|alleging disability as of
May 15, 2006SeeDkt. 9, Administrative Record (“AR”) @. The applicatioaweredenied upon
initial administrative review and on reconsideratieeAR 16. A hearing was held before AL,
Larry Kennedyon May 12, 2014SeeAR 40-69. In a decision dated October 3, 2014, the AL
determined Plaintiff to be not disled. AR 16-33Plaintiff's request for review of the ALJ’s
decision was denied by the Appeals Council, making the ALJ’s decision the finabdexdithe
CommissionerSeeAR 1-3, 20 C.F.R. § 404.981, § 416.1481.

In the Opening Brief, Plaintiff maintains the Alfdiled ta (1) provide specific, clear, ar
convincing reasons for finding Plaintiff's subjective testimony not entorddible; and (2)
properly weigh the medical opinion evidence. Dkt. 12, p. 1.

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commissioner’s deni
social security benefits if the ALsJfindings are based on legal error or not supported by
substantial evidence in the record as a widdgliss v. Barnhart427 F.3d 1211, 1214 n.1 (9t}
Cir. 2005) ¢iting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

Whether the ALJ provided specific, clear, and convincing reasons fdmding
Plaintiff's subjective symptom testimonynot entirely credible.

Plaintiff first contends the ALJ erred Ifgiling to provide specific, clear, and convincir

reasons for finding Plaintiff's subjective symptom testimony not entireljilaiee Dkt. 12, pp. 2-

d

al of

g
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4.To reject a claimant’s subjective complaints, the ALJ mustide “specific, cogent reasons
for the disbelief."Lester v. Chater81 F.3d 821, 834 (9th Cir. 1996) (citation omittéd)e ALJ
“must identify what testimony is not credible and what evidence undermindsithardt’s
complaints.”ld.; Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1998)nless affirmative
evidence shows the claimant is malingering, the ALJ’s reasons for rejdaictaimant’s
testimony must be “clear and convincingeéster 81 F.2d at 834.

In determining a claimant’s credibility, the ALJ may consider “ordinachniques of
credibility evaluation,” such as reputation for lying, prior inconsistentratatés concerning
symptoms, and other testimony that “appears less than caSdidlen v. ChateB0 F.3d 1273,
1284 (9th Cir. 1996). The ALJ may also considiexr claimant’s complaints are “inconsistent
with clinical observations[.JRegennitter v. Commissioner of Social Sec. Adrhé6 F.3d 1294
1297 (9th Cir. 1998). Questions of credilyilare solef within the control of the ALISample v.
Schweiker694 F.2d 639, 642 (9th Cir. 1982). The Court should not “segaads’this
credibility determinationAllen v. Heckler 749 F.2d 577, 580 (9th Cir. 1984). In addition, the
Court may not rewse a credibility determination where that determination is based on
contradictory or ambiguous evidende. at 579.

A. Plaintiff's Subjective Testimony

Plaintiff completed a Function Repe#dult on November 5, 2012. AR 298-305. She
reported it is difficul for her to remember things and complete job-related tasks. AR 298.
Plaintiff experiences anxiety, which makes it hard to live, and she is afrpabpfe, especially
if she is not familiar with them. AR 298. Plaintiff reported her back problems maificuilt to
lift, bend, walk, squat, stand, reach, sit, kneel, and climb stairs. AR 298 80®&times it is

difficult for Plaintiff to dress, care for her hair, shave, and get in and out of bed duebtchke
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pain. AR 299. Plaintiff also has difficudts falling asleep and staying asleep, and she experi
nightmares. AR 29%er impairmentgause difficulties completing tasks, concentrating, ang
following instructions. AR 303.

Plaintiff reported completing small loads of launémery day and statesthe spentwo
and a half houra daydoing laundry and showering. AR 300. She also goes to the store for
daily; she buys what she needs to eat, eats at the store, and thenARa®@k. Plaintiff uses
“self-checkout” and leaves the store as soon as possible. ARPRIRLiff readsand listens to
music daily because it helps her relax. AR 302. Plaintiff notes it has taken heeéks o read
two chapter®f a bookbecause she gets distracted. AR &g spends time with friends ever

six months and text messages three friends when she has minutes. AfRaBi# reported

ences

food

walking or taking public transportation to get places. AR 301. On a good day, she carfevalk a

blocks. AR 303, 339.

On August 6, 2013, Plaintiff completed a second Function Report-Adult. AR 334-4
reported it was difficult to leave her apartment because she was afraidgkidleld. AR 334.
Plaintiff cooks occasionally and doesay, although it is difficult to déaundy because she
afraid to go outside and the machines are now located outside her apartment. AR 3®®6. P
states she goes to the doctor and the hospital to visit a friend, but rarely goes out. Al 33t
occasionally text messages and calls frie’ds 338.

During the ALJ hearing, Plaintiff testified she rides the bus, goes grehepping, and
speaks on the phone with a few friends. AR 51-52. When Plaintiff does not wake up from
terrors, she makes the bed and takes a shower. AR 52. She continued to report difficulty]

laundry now that the laundry facilities are located outside her apartme®2 AR

1. She

ai

8. S

night

doing
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B. ALJ's Findings

The ALJ found Plaintiffs “medically determinable impairments could reasonably be
expected to cause some of the alleged symptoms; however, the claimantigstaiconcerning
theintensity, persistence, and limiting effectdluése symptoms are not entirely credible[.R A
23. The ALJ then recited the medical evidence and explained the weight gitrenrhedical
opinion evidace.SeeAR 23-32. While discounting a medical opinion, the ALJ noted he does
find Plaintiff “to be credible due td] the inconsistencies with her subjective reports and the
objective findings, as well 48] inconsistencies in her reports regardieg substance use.” AR
26.He also stated [3] Plaintiff's wide range of activities suggest her limitatrensod as
significant as alleged. AR 381.

First, the ALJ found Plaintiff not entirely credible because of inconsistebeisveen he
subjective ¢stimony and the objective findingdeeAR 24, 26.Determininga claimant’s
complaints are “inconsistent with clinical observations” can satisfy the ahebconvincing
requirementRegennitter 166 F.3d at 129&ee alsd-isher v. Astrugd29 F. Appx 649, 651 (9th
Cir. 2011).However,“an ALJ does not provide specific, clear, and convincing reasons for
rejecting a claimans testimony by simply reciting the medical evidence in support of his of
residual functional capacity determinatioBrfownHunter v. Colvin 806 F.3d 487, 489 (9th C
2015). Ratherto discount a claimaig testimony, an ALImust statevhichtestimony is not
credible and what evidence suggests the complaints are not cfeDibdieill, 12 F.3dat 917
(emphasis added3ge also LesteB1 F.3dat 834.

Here, the ALJ summarized evidence containethénmedical recos] but the ALJ did
not link the citedmedical records to any specific testimony or statements théoindl not

credible.SeeAR 23-32.1n only providing a recitatin of the medical evidence, the ALJ failed

not

her

-

[0
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identify whichtestimony is not credible arvdhy Plaintiff’s testimony is nagntirelycredible
based upon the alleged inconsisteadn fact, the ALJ’s findingegarding the alleged
inconsistencies between Plaintiff's subjective testimamy the record are buried within the
ALJ’s recitation ofthe medical evidence and his consideration of the medical opinion evidg
Accordingly, the ALJ erred in discountindpittiff's testimony because her subjective complaif
were inconsistent with the objective findings.

Second, the ALJ noted he found Plaintiff not entirely credible because of steogs in
her reports regarding her substance use. AR\V2@e confliding or inconsistent testimony
concerning drug and alcohol use can contribute to an adverse credildlihg feee e.g,
Verduzco v. Apfell88 F.3d 1087, 1089 (9th Cir. 1999) (finding claimant’s testimony not cred
in part, because “various statemtseregarding his drinking were not consistent”), in this case i
cannot justify finding Plaintiff not entirely credible without furtteerroboration or explanation.
The ALJ merely noted Plaintiff reported inconsistencies regardingpuibstanceise and a
physician questioned Plaintifffgrescriptiondrug useSeeAR 24. The ALJ did not explain how
Plaintiff's statements regarding h&rbstanceise undermined her testimor8eeRobbins v. Soc.
Sec. Admin466 F.3d 880, 884 (9th Cir. 2006). Therefore, ighaso not a valid reason for findi
Plaintiff's testimony not entirely credible.

Third, the ALJ found Plaintiff's “wide range of activities suggests that hatdtions are

not as significant as alleged.” AR 3he Ninth Circuit has recognized two grounds for using

daily activities to form the basis of an adverse credibility determinatlgmwliiether the
activities contradict the claimant’s other testimony and (2) whether the actofitiesly living
meet “the threshold for transferable work skill®rn v. Astrug 495 F.3d 625, 639 (9th Cir.

2007).Here, he ALJrecounted portions d?laintiff's testimony regarding her daily activities. A

ence.

s

ible,

R

ORDER REVERSING ANCREMANDING
DEFENDANT’'S DECISION TO DENY BENEHAS
-6



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

30-31. He, however, failed to explain how Plaintiff's daily activities wao®nsistent with her
subjective ¢stimony nor did he assert Plaintiff's activities met the thresholdrémsferable work
skills. SeeAR 30-31. As the ALJ did not explainwhichdaily activities conflicted witlwhich
part of[Plaintiff's] testimony,” the ALJ erred in rejecting Plaintiff's subjectiwargptom
testimonybecause of héwide range of activities SeeBurrell, 775 F.3cat 1138 see also
Blakes v. Barnhart331 F.3d 565, 569 (7th Cir. 2003) (“We require the ALJ to build an deci
and logical bridge from the evidence to her conclusions so that we may affolalitient

meaningful review of the SSA’s ultimate findings”).

For the above stated reasons, the Court finds the ALJ failed to provide a specific, ¢

ura

ea

and convincing rason for finding Plaintiff's subjective symptom testimony not entirely credible.

Accordingly, the ALJ erred.

“[H]armless error principles apply in the Social Security contélbfina v. Astrue674
F.3d 1104, 1115 (9th Cir. 2012). An error is harmless, however, only if it israpudicial to the
claimant or “inconsequential” to the ALJ’s “ultimate nondisability determinatiStotit v.
Commissioner, Social Security Admb4 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674
F.3d at 1115The determination as to whether an error is harmless requires ssfxEastc
application of judgment” by the reviewing court, based on an examination of the resed m
“without regard to errors’ that do not affect the parties’ ‘substantiatsifjiMolina, 674 F.3dat

1118-1119 quotingShinseki v. SanderS56 U.S. 396, 407 (209

1 The Court also notesreview of the records cited by the ALJ shows Plaintiff's activitiedad§ living
are limited and not inconsistent with her subjective complaints. Tdreréfe Court findsPlaintiff's activities of
daily living arenotinconsistent with her testimongee Reddick v. Chate¥r57 F.3d 715, 722 (9th Cir. 1998)
(recognizing “disability claimants shoufat be penalized for attempting to lead normal lives in the face of the
limitations™).
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Plaintiff testified to greater limitations than the limitations includethenresidual
functional capacity (“RFC"fleterminationFor examplePlaintiff testified it was very difficult
for her to leave her home, concentrate, follow instructions, and remds@aethe ALJproperly
consideredPlaintiff's subjective testimonyhe may have included @ditional limitations in the
RFCand in the hypothetical questions posed to the vocational expert, Mark Harrington,
regarding Plaintiff's mental health impairments and her ability to attend worlconssstent
basis.As the ultimate disability determination may have changed, the At@sienot harmless
and requires reversal

Il. Whether the ALJ properly weighed themedical opinion evidence.

The ALJ’s error in assessing Plaintiff's subjective symptom testimeyires remantb
the Commissioner for proper consideration of PlaingiRFCand to reconsider each of the
remainingstepsin the administrative procesas the ALJ’s re-evaluation of Plaintiff’'s testimon
may impact alaspects of the ALJ’s decisipiime ALJ is instructed to revaluate this entire
matter on remandompletingeach step of the sequential evaluation pracess

When reevaluating this entire matter on remand, the ALJ moisect the errors
included in his evaluation of the medical opinion evidence. Specifically, the AldleyrréA)

discrediting medical opinion evidence because the opinions were based on Plauijé#ive

reports; (B) relying on Plaintiff's alleged inconsistent statements regandingubstance abuse;

(C) failing to adequately explain his finding®) finding the medical opinion evidence sva
entitled to little weight because the dostdid not reviewthe record; (Ejinding Plaintiff’s

activities of daily living were inconsistent with the medical opinion evideswe (F) giving

2The Court also notesndMarch 16, 2016, the Social Security Administration changed the wagliyzes
a claimant’s credibilitySeeSSR 163p, 2016 WL 1119029 (S.S.A. Mar. 16, 2016). On remand, the ALJ is dirg

\°ZJ

cted

to apply SSR 18p when evaluatimPlaintiff's subjective testimony.
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great weigh to noexamining physicians after failing to gigpecific and legitimate reasons fg
discounting treating and examining physicians.

A. Plaintiff's Subjective Reports

The ALJ gave little weight tthe opinions of Dr. Melanie Mitchell, Psy.D. and Dr. Da
Rolett, M.D., in part, because the opinions appeareelyamn Plaintiff's subjective selfeports.
AR 27, 30.An ALJ may reject a physician’s opinioif it is based ‘to a large extent’ on a
claimant’s selreports that have been properly discounted as incredideimasetti v. Astrye
533 F.3d 1035, 1041 (9th Cir. 2008u6ting Morgan v. Comm’r. Soc. Sec. Admir69 F.3d
595, 602 (9th Cir. 1999)). This situation is distinguishable from one in which the doctor pr
his own observations in support of his assessments and opigeanRyan v. Comm’r of Soc.
Sec. Admin.528 F.3d 1194, 1199-1200 (9th Cir. 2008)VIhen an opinion is not more heavi
based on a patient’s seports than on clinical observations, there is no evidentiary basis 1
rejecting the opinion.Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014itihg Ryan 528
F.3dat 1199-1200).

Here, the ALJ did not properly discount Plaintiff's sedforts as incredibl&eeSection
I, supra Therefore, this is not a valid reason for giving little weight to the opinions of Drs
Mitchell andRowlett. Further,the opinions of Drs. Mitchell and Rowlett are not basexe
heavily onPlaintiff’'s subjective complainthanon clinical observations. Dr. Mitchell based h
opinion on an interview with Plaintiff, a mental status examinationah#ff, her general
observations, and Plaintiff’'s subjective repoiseAR 572-76. Dr. Rowlett based his opinion
treating notes, mental status examinations, and observations. AR 672-75, 679-80. Thus,

the ALJ had properly discounted Plaintiff’'s subjective testimony, the evidensendbsupport

vid

pvides

Yy

or

on

even if
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finding the opinions of Drs. Mitchell and Rowletere more heavily basexh Plaintiff's
subjective selreportsthan clinical observations

As the ALJ failed to properly discount Plaintiff's subjeetiestimony and as Drs.
Mitchell and Rowlett did nomore heavilybase their opinions on Plaintiff's sedportsthan on
clinical observations, this is not a valid reason for giving little weight to theays of Drs.
Mitchell and Rowlett.

B. Plaintiff's Substance Use

The ALJ gave little weight t®r. Mitchell’s opinion, in part, bcause Plaintiff was not
honest regarding her substance abuse. AR 27. The evidence shows Plaintiff erdsepragh
doses of narcotic pain medication to treat her chronic Ba@.e.gAR 529-30. The ALJ fails to
cite any records showing Plaintiff abused the prescription diadact, records show Plaintiff
did not have substance abuse probl8eee.g.AR 371 (“patient gives no history consistent w
misuse or abuse of any medication, illegal substance, or alcohol”). As the Courhé@rfdsit
has failed to show Plaintifiad a substance abuse problem, the Court Rialstiff's failure to
disclose her alleged substance abuse is speeific and legitimate reassnpported by
substantial evidence for giving little weight to Dr. Mitchell’s opinion.

The ALJ gave little weight tdhe opinion oDr. Wayne Bees Psy.D., in part, because
Plaintiff was not honest regarding her last use of prescription drugs. AR 28. thhéhef Dr.

Dees’ opinion, the evidence shows Plaintiff was no longer taking prescription pdicatie.

SeeAR 61-62, 530, 640. The ALJ fails to exgdh how Plaintiff's statementgegarding when she

stopped taking prescription drugs discredits Dr. Dees’ opinion regarding Plaintéfital

limitations. The Court finds Plaintiff'allegeddishonesty regarding her last use of prescriptig
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pain medications not a specific and legitimate reason for giving little wetglDr. Dees’
opinion.

The ALJ alsagave little weight to Dr. Rowlett’s opinion, in part, because Dr. Rowlet
not mention Plaintiff's history of substance abuse in his opinion. ARI@@ever, the ALJ fails
to explain why Dr. Rowlett’s failure to mention Plaintiff's alleged history dissance abuse
undermines his opiniorkeeAR 30. Further, as discussed above, the ALJ fadeshow Plaintiff
has a history of substance abuse. In discussing Dr. Dees’ findings, the ALJ notgft Plai
reported she had been addicted to prescription pain medicageR 27-28. The ALJ,
however cites to no evidence showing Plaintifas abusing her prescription pain medication
taking the medication gorrectly.Accordingly, the Court finds this is not a specific and
legitimate reason supported by substantial evidence for giving little weigint Rowlett’s
opinion.

C. Failure to Explain Decision

The ALJ gave little weight to Dr. Dees’ opinion because it was not consisténtheit
overall record. AR 28. He also gave little weight to Dr. Rowlett’s opinion becauss iatva
consistent with objective findings in Plaintiff's treatment notes. AR 30.

As the Ninth Circuit has stated:

To say that medical opinions are not supported by sufficient objective findings or

are contrary to the preponderant conclusions mandated by the objective findingg

does not achieve the level of specificity our prior cases have required, even wherj
the objective factors are listed seriatim. The ALJ must do more than offer his
conclusions. He must set forth his own interpretations and explain why they,
rather than the doctors’, are correct.

Embrey v. Bower849 F.2d 418, 421-22 (9th Cir. 1988) (internal footnote omitted).

The ALJ provided only conclusory statements finding the evidence does not suppo|

opinions of Drs. Dees and RowleBeeAR 28, 30. The ALJailed to identifyanyspecific

[ did

or

rt the
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evidence containedithin the record or treatment notes whichimeonsistent with these two
doctors’ opinions. Without more, the ALJ has failed to meet the level of specrégityred to
reject a physician’s opinion. The ALJ’s conclusory statements finding theoapiof Drs. Des
and Rowlett are inconsistent with the record and treatment a@eassufficient to reject these
opinions.SeeEmbrey, 849 F.2d at 421-22 (conclusory reasons do “not achieve the level of
specificity” required to justify an ALJ’s rejection of @pinion) McAllister v. Sullivan888 F.2d
599, 602 (9th Cir. 1989) (an ALJ’s rejection of a physician’s opinion on the ground that it
contrary to clinical findings in the record was “broad and vague, failing tofgpehy the ALJ
felt the treating pysiciaris opinion was flawed”). Accordingly, on remand, if the ALJ intendj
reject the opinions of Drs. Dees and Rowlett as inconsistent with the record azatfoetit
notes, he must providgpecific recorctitationswhich support his conclusion.

D. Failure toReview Records

The ALJ gave little weight to the opinions of Drs. Mitchell and Dees becausdithagt
review the longitudinal recor&eeAR 27-28. The ALJ failed to explain why these two docto
failure to review records discredits their opinioB8eeAR 27-28. FurtherDrs. Mitchell and Dee
interviewedand observed Plaintiff aretiministered mental status examinations of Plaii@#e
AR 572-76, 639-44Defendant does not cite, nor does the Court faudhority holdingan
examining physician’sailure to supplemerttis or herown examination and observations w
additional records ia specific and legitimate reason toaless weight to the opinisnSee
Dkt. 13.

E. Activities of Daily Living

The ALJ also gave little weight to Dr. Dees’ opiniachuse Plaintiff's reported

activities to Dr. Dees are inconsistent with the record. AR 28. The ALJ found

vas

5 10

.S1
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the claimant’s reports to Dr. Dees are inconsistent with the longitudinabdrecor

For example, she stated she reported having difficulty interactitig others

socially, and being in groups of people. Yet she testified to talking with friends on

the phone. In the medical records, she indicates she was helping a friend with
cancer. She walks to the store and utilizes public transportation.
AR 28 (intenal citations omitted).

The Court finds Plaintiff's reports to Dr. Dees are consistent with the egamppivided
by the ALJ.Plaintiff reported to Dr. Dees she socializes once a week, shops indeperateht!
goes to thdibrary several times per weekR 641. She also reported she walked to her
appointment with Dr. Dees and uses the bus if it is not too crowded. AR lédde &ctivities ar
consistent withdlking on the phone with friends, walking to the store, and riding the bus. T
ALJ also noted Plaintiff helped a friend with cancer. AR 28. However, the recatiomi
provided by the ALJ states only tHiaintiff was“helping friend at BailesBoushay.” AR 674.
There is no information showing how Plaintiff was helping the friend or if she help@dien
than one occasiokeeAR 674. The Court, therefore, does not find this single record citatio
inconsistent with Plaintiff's reports to Dr. Dees. As the ALJ has failed to shaintiff's
reported activitieso Dr. Deesare inconsistent with recorthis is not a specific and legitimate

reason supported by substantial evidence for giving little weight to Dr. Deegopi

F. Non-examining Doctors’ Opinions

Plaintiff also argues the Aldrred by giving great weight to the opinions of two non-
examining doctors because the opinions were not consistent with the objectivd mederzce
or supported by Plaintiff's “wide range of activities.” Dkt. 12, pp. 11-12. A exammining

physician’s @inion may constitute substantial evidence when it is consistent with other

independent evidence in the recofrdnapetyan v. Halte242 F.3d 1144, 1149 (9th Cir. 2001).

1%

he

However, “[iln order to discount the opinion of an examining physician in favor of the opinion
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of a non[-Examining medical advisor, the ALJ must set forth specific, legitimate reastres |
supported by substantial evidence in the recordri Nguyen v. Chatet00 F.3d 1462, 1466
(9th Cir. 1996) ¢iting Lester 81 F.3d at 831)As theALJ did not provide specific and legitimg
reasons for discounting the opinions of Drs. Mitchell, Dees, and Rowlett, he erred when h
discounted these three opinions in favor of the opinions of two non-examining doctors. O
remand, the ALJ should eralate all the medical opinion evidence.

CONCLUSION

e

-

Based on the foregoing reasons, the Court hereby finds the ALJ improperly concluded

Plaintiff was not disabled. Accordingly, Defendant’s decision to deny berefésersed and
this matter is remandedrfturther administrative proceedings in accordance with the finding
contained herein.

Datedthis 20thday ofJanuary, 2017.

o (i

David W. Christel
United States Magistrate Judge

JS
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