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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

STEVEN JESSEN,
Case No. 2:16-cv-01359-RBL
Plaintiff,
V. ORDER REVERSING AND
REMANDING DEFENDANT'S
NANCY A. BERRYHILL, Acting DECISION TO DENY BENEFITS

Commissioner of Social Security,

Defendant.

THIS MATTER is before the Qurt on Plaintiff Jessen’s Compta[Dkt. 3] for review of

the Social Security Commissioner’s denial of &pplication for supplemental security income,.

Jessen suffers from carpal tunnel syndrome, asthma, personality disorder, affective
disorder, right knee degenerative joint diseasifg] aortic regurgitation, and polysubstance
abuseSeeDkt. 10, Administrative Record 12. He applied for SSI in June 2013, alleging he
became disabled beginning in January 2@¥®2AR 9. That application was denied upon initig
administrative review and on reconsiderati®ae id A hearing was held li@re Administrative
Law Judge Mary Gallagher Dilley in October 20$54e id Jessen, unrepresented by counsel,

appeared and testified, d&l a vocational experEeeAR 27-62.

! Steven Jessen is also known as Brad Rogers, anubthatappears throughout muaftthe administrative record.

2 Nancy A. Berryhill is now the Acting Commissioner of ®acial Security Administration. Pursuant to Federal
Rule of Civil Procedure 25(d), Nanéy Berryhill is substituted for Carolyn WColvin as Defendant in this suit.
The Clerk is directed to update the docket, and all future filings by the parties should rsflelcatiye.
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The ALJ determined Jessen to be not disal3edAR 9-20. The Appeals Council denie
Jessen’s request for review, making the ALJ’s slenithe final decision dhe Commissioner o}
Social SecuritySeeAR 1-4; 20 C.F.R. § 416.1481. In Aug16, Jessen filed a complaint in
this Court seeking judicial revieaf the Commissioner’s final decisioBeeDkt. 3.

Jessen argues that the Commissioner’s dedsideny benefits should be reversed an
remanded for further administrative proceedibgsause the ALJ erred: (1) in evaluating the
medical evidence and (2) in evaluating Jessen’s testimony.

The Commissioner argues the ALJ did notie evaluating the medical evidence or
Jessen’s testimony, so the ALJ's RFC and stepfinding that Jessen could perform work
available in the national economy were supgaby substantial evidence and should be
affirmed.

DISCUSSION
The Commissioner’s determination that a claimant is not disabled must be upheld |

Court if the Commissioner appli¢kle “proper legal stadards” and if “substantial evidence in

the record as a whole supports” that determinaeeHoffman v. Heckler785 F.2d 1423, 142%

(9th Cir. 1986)see also Batson v. Comm’r, Soc. Sec. Adrds® F.3d 1190, 1193 (9th Cir.
2004);Carr v. Sullivan 772 F.Supp. 522, 525 (E.D. Wash. 1991) (“A decision supported by
substantial evidence will, nevertheless, be set aside if the proper legal standards were not
in weighing the evidence and kiag the decision.”) (citindgdrawner v. Sec’y of Health and
Human Services839 F.2d 432, 433 (9th Cir. 1987)).

Substantial evidence is “such relevantence as a reasonable mind might accept as
adequate to support a conclusioRithardson v. Peralegl02 U.S. 389, 401 (1971) (citation

omitted);see also Batsqr859 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if

ORDER -2

d

)y the

applied




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

supported by inferences reasonably drawn fromrdcord.”). “The suliantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of elence, although less than @ponderance of the evidence is
required.”Sorenson v. Weinbergeés14 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evidenc
admits of more than one rational interpretafi the Commissioner’s decision must be upheld
Allen v. Heckler749 F.2d 577, 579 (9th Cir. 1984) (“Where there is conflicting evidence
sufficient to support either outcome, we mairm the decision actually made.”) (quoting
Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 197%)).
l. The Medical Evidence in the Record

The ALJ determines credibility and resohagabiguities and conflicts in the medical
evidenceSee Reddick v. Chate¥57 F.3d 715, 722 (9th Cir. 1998). Where the medical evidg
in the record is not conclusive, “questions adbility and resolution of conflicts” are solely th
functions of the ALJSample v. Schweike894 F.2d 639, 642 (9th Cir. 1982). In such cases,
ALJ’s conclusion must be upheldvlorgan v. Comm’r, Soc. Sec. Admib69 F.3d 595, 601 (9t
Cir. 1999). Determining whether iagsistencies in the medical egitte “are material (or are in
fact inconsistencies at all) amthether certain factors are releva&o discount” the opinions of

medical experts “falls witih this responsibility.’ld. at 603.

3 As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the ctaiare required to accept theltnis the function of the
[Commissioner], and not the courts to resolve conflicts in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2d at 1119 n.10.
ORDER - 3
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In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdReddick 157 F.3d at 725. The ALJ can do thi
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation thewf, and making findingsld. The ALJ also may draw inferences
“logically flowing from the evidence Sample 694 F.2d at 642. Further, the Court may draw
“specific and legitimate inferees from the ALJ’s opinionMagallanes v. Bower881 F.2d
747, 755 (9th Cir. 1989). A physician’s opinion “canyobé rejected for gxific and legitimate
reasons that are supported by sutistbevidence irthe record.’Lester v. Chater81 F.3d 821,
830-31 (9th Cir. 1996).

Jessen argues the ALJ erred by failing to give specific and legitimate reasons supp
by substantial evidence to discount the opinmnsxamining psycholagt Rodger I. Meinz,
Ph.D.SeeDkt. 13 at 6-12. The Court agrees.

Meinz first examined Jessen in January 20i@B@pined Jessen had marked limitations
his ability to perform activities within a sathéle, maintain regulaattendance, be punctual
within customary tolerancesithvout special supervision, perfarroutine tasks without special
supervision, communicate and perfoeffectively in a work sdtig, complete a normal workda
and workweek without interruptions fromygologically-based symptoms, and maintain
appropriate behavion a work settingSeeAR 276. In assessing Jessen’s RFC in the absenc
substance abuse, the ALJ gave Meinz’s opiniitle iveight because Meinz did not provide “af
basis or support” for the limitations, and bexaleinz based his opom on Jessen’s subjectiv
reports without any review of treatment reco®iseAR 17. Neither reason is supported by

substantial evidence.
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An ALJ need not accept a physician’s opinion “if that opinion is brief, conclusory, al
inadequately supported by clinical findingS&e Batsgr359 F.3d at 1195ee also Thomas v.
Barnhart 278 F.3d 947, 957 (9th Cir. 2002pnapetyan v. Halte242 F.3d 1144, 1149 (9th
Cir. 2001). However, Meinz provided support fos opinion throughout the examination repo
SeeAR 274-78. In the “Clinical Findings” section, e listed mood instability and depressio
noting Jessen was “very intense, emotiondibconnected, and odd inslemotional reactions”
and that such behavior in the workplace wouldrbtationship alienating” and would impede h

ability to be adequately productiveeeAR 275. Meinz also performed a mental status

=]

S

examination, in which he observed Jessen to have pressured speech, unstable and hypomanic

mood, bizarrely dramatic attitude and behawamd an affect that was over-reactive, dramatic
and obstrusively odd&eeAR 277. Meinz noted Jessen failessts measuring concentrati@ee
AR 278. He concluded Jessen’s babawas “likely an ingraing aspect of his personality

functioning and not likely amenable to changaén with continuedbstinence and mental

health treatmenSeeAR 277. Therefore, the ALJ’s findingahMeinz did not provide any basis

or support for his opinion is nstipported by substéial evidence.

According to the Ninth Circuit, an ALJ mayso reject a physician’s opinion “if it is
based ‘to a large extent’ on aithant’s self-reports that habeen properly discounted as
incredible.”Tommasetti v. Astru®33 F.3d 1035, 1041 (9th Cir. 2008) (quotMgrgan 169
F.3d at 602). However, this situation is distirsipable from one in whitthe doctor provides hi
own observations in support bis assessments and opiniddsee Ryan v.Comm’r, Soc. Sec.
Admin, 528 F.3d 1194, 1199-1200 (9th Cir. 2008). Hasedlescribed above, Meinz reported
many clinical observations and performedeatiye testing in the form of an MSEeeAR

274-78. Furthermore, “[m]ental health professionals frequently rely on the combination of

ORDER -5

\°ZJ

heir




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

observations and the patient’s resaf symptoms,” so “[t]o all an ALJ to discredit a mental
health professional’s opinion sbidecause it is based to a significant degree on a patient’s
‘subjective allegatioriss to allow an end-run around omurles for evaluating medical opinions
for the entire category of psychological disordeFeifrando v. Comm’r, Soc. Sec. Admi49
Fed. Appx. 610 n.2 (9th Cir. 2011) (unpublisimeemorandum opinion). While the ALJ noted
Meinz did not have any treatment records to reyibat alone is not substantial evidence to fi
Meinz “thus based his opinion” alessen’s self-reports at theaation, disregarding Meinz’s
significant clincal observationsSeeAR 17. Where, as here, “an opinion is not more heavily
based on a patient’s self-repattian on clinical observations,efe is no evidentiary basis for
rejecting the opinion.Ghanim v. Colvin763 F.3d 1154, 1162 (9th Cir. 2014) (citiRgan 528
F.3d at 1199-1200). Therefore, the ALJ erred lynfato provide a specific and legitimate
reason supported by substantial evigefor discounting Meinz’s 2013 opinion.

Meinz again examined Jessen in Septardbéd4, and opined that Jessen had marked
limitations in his ability to retain what he wasd@nd to express himself coherently and that

was unable to perform work involving customer clients or to iond appropriately to

supervisory direction or correctioBeeAR 408. In assessing Jessen’s RFC in the absence of

substance abuse, the ALJ discounted this opinémause Meinz appeared to rely substantiall
on Jessen’s self-reports and besmalMeinz’s observations weirconsistent with Jessen’s
presentation and functioning whbea was not under the influen@eeAR 17-18. Neither of
these reasons is supported by substantial evidence.

First, the ALJ found Meinz “suggested [Jagseould not hold a manual unskilled job
because of carpal tunnel syndmghbut that Meinz was unqualified to evaluate Jessen’s phys

impairments and “thus appear[ed] to hasked substantially opJessen’s] subjective
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statements.SeeAR 17. However, Meinz merely mentioned in his summary that Jessen’s
untreated carpal tunnel syndrerfwould appear to prevenirh from holding unskilled manual
work,” but ultimately found the results of thsychological evaluation supported his finding that
Jessen’s “marked disturbances in psychisgoelatedness, [ ] cognitive functioning, and
personality functioning” impaihis workplace abilitiesSeeAR 408. Again, Meinz recorded
many clinical observations and objectivstteesults in support of his opinicBeeAR 405-10.
Substantial evidence does sopport the ALJ’s inferenceahMeinz’s opinion regarding
Jessen’s cognitive and social functioning was “substantially” shaped by Jessen’s self-reparts
simply because Meinz also commented on Jessen’s physical functioning.
The ALJ also found that while Jessen thldinz at the September 2014 evaluation that
he had been clean and sober since May 2014, Was@0 objective evidente substantiate that
statement, and Jessen’s behavior at the et@tuaas inconsistent with his behavior when
sober.SeeAR 17-18. As evidence of Jessen’s “behavior when sober,” the ALJ cited one dqctor’s
report from a visit for carpalinnel treatment in which the ckor stated Jessen had normal
speech, orientation, memory, and attent®&eAR 18 (citing AR 419). However, the record

contains several reports, inclad Meinz’s January 2013 repont, which Jessen, during period

v

of sobriety, was reported to dlag behavior consistent withdibehavior at Meinz’'s Septembe
2014 evaluationSee, e.g. AR 274-78, 284-85, 361. Furthermore, the absence of “objective
evidence” of Jessen’s reported sobriety issufticient evidence to determine Jessen was not
sober during the evaluation, considering the Bitdd no objective eviehce to show he was
using. The date Jessen reporscdhis last relapse is corrobted elsewhere in the reco&ke

AR 481. Therefore, substant@idence does not support the Ad ihference that Jessen was

using during the September 2014 evaluation aatiMeinz’s opinion of his functioning in the
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absence of substance abuse cteldliscounted for that reason.€TALJ erred in evaluating thig
opinion as well.

“[H]armless error principles apply in the Social Security contéMbfina v. Astrue674

F.3d 1104, 1115 (9th Cir. 2012). An error is harmlassyever, only if it is not prejudicial to the

claimant or “inconsequential”’ to the Als “ultimate nondisability determinationStout v.
Comm’r, Soc. Sec. Admid54 F.3d 1050, 1055 (9th Cir. 2006¢e Molina674 F.3d at 1115.
The determination as to whether an error isrh@ss requires a “caseespfic application of
judgment” by the reviewing court, based on an examination of the re@atd “without regard
to errors’ that do nadffect the parties’ ‘substantial rightsMolina, 674 F.3d at 1118-19
(quotingShinseki v. Sander§56 U.S. 396, 407 (2009)).

Had the ALJ fully credited Meinz’s opinionghe RFC would have included additional
limitations, as would the hypothetical questionsembto the vocational expert. Because the A
based her determination that Jessen coul@penivork available irthe national economy on
that incomplete RFC, the ALJ’s error affectbé ultimate disability determination, and is
therefore not harmless.

Il. Jessen’sTestimony

Jessen argues the ALJ erred by failing i@@ clear and conwimg reason supported b
substantial evidence tostiount Jessen’s testimor8eeDkt. 13 at 12-17. The Court agrees.

Questions of credibility are solely thin the responsibility of the ALEee Samp|€&94
F.2d at 642. The Court may not reverse a ciktgildetermination where it is based on
contradictory or ambiguous eviden&ee idat 579. Still, to rejeca claimant’s subjective
complaints, the ALJ must provide “specific, cogent reasons for the disbekstér 81 F.3d at

834 (citation omitted). The ALJ “must identify what testimony is not credible and what evid
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undermines the claimant’s complaintkl’; see also Dodrill v. ShalaJd 2 F.3d 915, 918 (9th
Cir. 1993). Unless affirmative evidence showsdla@mant is malingering, the ALJ’s reasons f
rejecting the claimant’s testimony must be &land convincing” andupported by substantial
evidencelLester 81 F.2d at 834.

Here, the ALJ found Jessen’s testimony rempythis functioning irthe absence of
substance abuse not to be fully credible beeal@ssen’s testimony was inconsistent with his
daily activities and with the objective medical evider®eeAR 16. An ALJ may discount a
claimant’s testimony when a claimant’s activitedaily living “contradct his other testimony.’
See Orn v. Astryet95 F.3d 625, 639 (9th Cir. 2007). The claimant, however, need not be
“utterly incapacitated” to be eligible for diséity benefits, and “manjiome activities may not
be easily transferable to a work environme8triolernv. Chater 80 F.3d 1273, 1284 n.7 (9th
Cir. 1996). In addition, the Ninth Circuit has “ogmized that disability claimants should not b
penalized for attempting to lead norrigaés in the face of their limitationsReddick 157 F.3d
at 722.

The ALJ found Jessen’s complaints to beoimsistent with his ability to perform
household duties, engage in socidhdiies, and perform landscaping jol&eeAR 16.

However, the ALJ does not explain how Jessen’staldl make frozen meals or to travel to A4
meetings contradicted Jesset@stimony that he would have difficulty with memory, energy,
and use of his right hand for extended asi of time on a consistent basis at w@#&eAR 16,

52-53, 170. Notably, the ALJ referred to Jessenilityabo perform landscaping jobs, but the

emergency department report to which the ALJ cited stated Jessen had sustained multiple

injuries from performing that job that had left him with pain and swelling days &#eAR

ORDER -9
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317. Substantial evidence does sgpport the ALJ’s finding thatlessen’s activities of daily
living contradicted his testimorabout his workplace functioning.

The ALJ’s remaining reason for discoungiJessen’s testimony was that it was
inconsistent with the objective medical evidencéhmrecord, includinglpsical and psychiatrig
examination findingsSeeAR 16. However, a claimant’s t@stony may not be rejected solely
because the degree of symptoms allegedtisupported by objective medical eviderttee
Rollins v. Massanayi261 F.3d 853, 856 (9th Cir. 200%ge als@Byrnes v. Shalale60 F.3d 639,
641-42 (9th Cir. 19950rteza v. Shalala50 F.3d 748, 749-50 (9th Cir. 1998yinnell v.
Sullivan 947 F.2d 341, 346-47 (9th Cir. 199&n(bang). This is because to allow otherwise
“would render meaningless’ the requirement thihé ALJ “consider all relevant evidence,” ng
just that which is medicaBunnel| 947 at 347 (citation omitted).

Therefore, the ALJ erred by failing to prdei a clear and convimg reason supported b
substantial evidence tostiount Jessen’s testimony.

lll.  Scope of Remand

Because the ALJ erred in evaluating thedioal evidence and Jessen’s testimony, the
RFC assessed by the ALJ does not necessarily completely and accurately describe all of
capabilities, so the RFC andstdting step-five findig are not supported by substantial eviden
and are in error. Generally, where Court reverses an ALJ’s dgion due to harmful error, “the
proper course, except in rare circumstaniset® remand to the agency for additional
investigation or explanationBenecke v. BarnharB79 F.3d 587, 595 (9th Cir. 2004) (citation
omitted). Jessen requests that the matterrnanded for further administrative proceedirgse
Dkt. 13 at 17. Accordingly, the Court remands ttase to cure the erradescribed above and t

address any remaining conflicts in the evidealoeut Jessen’s functidnzapabilities and his
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ability to perform other jobs existing in sifilsant numbers in the national economy despite gny
additional limitations.
CONCLUSION
The Court finds the ALJ improperly conided Jessen is not disabled. Defendant’s
decision to deny benefits is REVERSEANd this matter is REMANDED for further
administrative proceedings dstailed in this Order.

DATED this 8" day of March, 2017.

TRB

Ronald B. Leighton
United States District Judge
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